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1817. 


HARRISOW and Others ®.' COCKERETCL, •and 
Others. 


Reg. Lib. 1816. 
A. fo- 324. 
March 14. 


O N the 7th of -FcWwar^, an order was obtained by Although, in 
the plaintiffs for an injunction, until answer or cases in the na- 
further order, to restrain the defendants, Cockerell an^ waste, 

(executors and trustees under the will of 72. White^ injunction 

' deceased,) from collecting and getting in any more of 
the testator’s personal estate, and from selling or dis- even after 

posing of any part of his real estates, or receiving the appearance, yet 
purchase-money. This order was founded on an afli- if, in such a case, 
davit that the proj)erty, if suffered to be paid to, or an injunction 

remain in the hands of, the defendants, was in danger been ob- 
tained for de- 
fault of appearance, and it turds out that an appearance had in fact 
been entered at the time when fh^s injunction was moved for, the order 
will be discharged^ 

VoL. III. B af 


B 


2 


i817. 


Harrison 

z?. 

Cockerell. 


CHANCERY. 

C a 

of being lost; and on certificate of bill filed^ and an 
allegation that tha defendants had not appeared. 

" 

A motion was now made, on behalf of the defendants, 
to discharge that order, on an affidavit, denying the 
circumstances from which it was inferred that the pro- 
perty was in danger, and going on to state that an ap- 
pearance had in fact been entered for the defendants 
on the of January preceding. 


Sir S, Romillyy Bcll^ pnd JVray^ in support of the 
motion. 


»Sir A, Pig^vft and Roupell^ contra. 

The Loiii) CHANCEnLoii said, that, although in 
cases in the nature of waste, the Court will sometimes 
interfere by injunction upon an cx parte application, 
even after an appearance Las been entered for the de- 
fendant, yet the fact of his having appeared must be 
stated; and that in the present case, if the order were 
allowed*!^ stand, there»would be a contradiction on the 
records of the Court. The order was discharj^ed ac- 
cordingly, with costs. 


SELBY c. SELBY. 

m 

T he bill was for payment of the arrears of an an- 
nuity to which the plaintiff claimed to be entitled 
by virtue of an agreement entered into by his mother 

and concluding Your ad'ectiouate mother,” not signed so hs 
to constitute a binding agreement on the part of the moffier within the 
intent of the Statute of Frauds. 

It is not enough to identify ; there roust be a signing, u e. either an 
actual signature of the name, or something intended by the writer to 
be equivalent to a signature ; such as a mark by a marksman, &c. 

1 (since 


Rolls. 
April 24. 
May 6. 8. 

A letter from 
a mother to her 
son, beginning 
My dear Ro- 



CASES IN CHANCERY, 

• • 

(since deceased) on the occasion of his marriage; which 
agreement wfts attempted to be inferred from letters 
written by her to the plaintiff upon that occasion. 
And, on the bearing, a question was raised, whether a 
letter addressed to the plaintiff, beginning “ My dear 
Robert,” (which was his Christian name,) and ending 
with the words, Do me the justice to believe me the 
most affectionate of mothers,” was sufficiently signed 
within the meaning of the statute (o), although the 
name of the writer no where appeared in it. 

Sugdefif for the plaintiff. 

Before the statute, it was only necessary to prove the 
hand-writing of the party to constitute a binding agree- 
ment; and all that the statute requires is, that there 
should be a signature; that the agreement, in order to 
be binding, shall be in writing, and signed by the 
party to be charged therewith, or some other person 
thereunto by him lawfully authorised.” It no where 
says that the signature so required is the signing of the 
name of the party sought to be bound by it. Not more 
is required to constitute the validity of a deed than of 
a will, in which casd«it is decided that the testator's 
putting his nametat the commencement is equivalent to 
his signing it ; and yet the statute expressly requires a 
signature. (2») The statute requires signings not se/6- 
scribing^ and therefore the mark of one unable to write 
is a sufficient signature. It was once a question whether 
sealing is not signing, (c) A letter written in the third 
person, or in the name of the office and not of the in- 

(a) 2 Car. 2. c. 3, s. 4. 77. and cases cited. 

(b) See I Bro. C. C. 410. (c) Shepp. Touchst. 60. 

Sugd. Vend, and Purch. 76, c, 4. No, 5. 

B 2 . dividual, 
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dividual^ would be a suiltcicnt compliance with the 
terms of the statute. The Lord Chancellor agrees 
to do so and so*’ would bind Lord Eldon ^ — then why not 

the mother Robert Selby and w hy not any other 
words by which the condition of the writer is clearly 
ascertained? The name may be printed or stamped 
instead of being written. The signature may be by 
initials only ; and yet this w'ould, in many instances^ 
lead to the greatest uncertainty. 

A letter not signed i§ sufficiently adopted by re« 
ference to it ffiade in a subsequent instrument ; and 
will; together with that instrument, constitute a suf- 
ficient agreement within the statute. 

Bell for the defendant. 

The words of the statute are positive, requiring 
nothing less than an actual signing to constitute the 
agreement. See Ithell v. JPotter^ cited in Hawhins v# 
Holmes, It is not enough that thet signature, or 
that which stands in the place of a signature, should 
identify the party. If so, the words your affectionate 
mother” might be dispensed with/ and proof of hand- 
writing would be of itself sufRcient. tBut all the cases 
say there must be the name of the party, or his mark 
in case he is incapable of writing his name, but 
even that mark must be identified by a subscribing 
witness. In Stokes v. Moore (b) the name was in the 
body of the instrument; and it was said, the meaning 
of the statute is, that the signing should amount to an 
acknowledgment by the party that it is his agreement, 
and, if the name does not give such authenticity to the 

(a) 1 P. Wm8. 770f77l, P. Wms. 771. note. And se^ 

(b) 1 Cox, 219. t .Cox’s post. Ogilvie v. Foljambe, 

2 instrument, 
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instrument, it does not amount to what the statute 
requires.'’ And speaking of the cases of wills to which 
it had been compared, the JLord Chief Baron observes, 

that those cases have been where the instrument im- 
porting to be the final instrument of the party has 1>een 
formally attested, and is in its nature complete, and the 
only question has been, whether the form of the statute 
has been complied with." (n) As to the case of an 
agreement established by reference to it made in a sub>* 
sequent letter or instrument, the principle upon which 
it proceeds, shews that it is nothing to the present pur- 
pose. In Coles V. Trecoihick (b) the Lord Chancellor 
says, though the agreement is not signed, yet if ttJie 
letter contains all the terms, and describes the consider- 
ation and all the circumstances, so that by the contents 
of the letter it can be connected and identified with the 
agreement, that letter, which not only is not a signa- 
ture, but is the last of all things that can be called sign- 
ing the agreement, is a writing signed; which, ascertain- 
ing the contents of the agreement, amounts to a note or 
memorandum pf it, and therefore satisfies the^ta^ite." 

Stigden^ in reply. 

If the mark of«a marksman be considered as a suffi- 
cient compliance with the statute, it must be admitted 
to be in consequence bf the principle for which I con- 
tend ; namely, that it is enough to*identify the writer, 
for the statute has no where said that a mark will do. 
A name printed or stamped has always been held suffi- 
cient, and that without any enquiry whether the party 
was or* was not capable of writing his name. 

(a) 1 Cox, 222, 3. And on Vend, and Pur. 77. note, 
sec Walker v. Walker in the- and ante, Vol. I, p. 503. 
Court of Delegates. Sugd. (6)^9 Vetj. 260. 

The 
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The Master of the Rol.l.s said, if he had appre- 
hended at first, that this was the on]j letter applicable 
to the purpose of the plaintiff’s demand, he should not 
have sufiered the cause to go on ; for it was impossible 
to hold that it could be taken to be sufiicientlj^ signed 
within the statute, unless it were by reference to some 
other instrument having a proper signature. That it 
is a very forced construction of the words of the statute 
to say that the use of the mere ordinary terms of cere- 
mony constitutes a compliance with the regulations it 
prescribes. It is not etiough that the party may be 
identified. He is required to sign. And, after you 
hgve completely identified, still the question remains, 
whether he has signed or not. There may be in the 
instrument a very sufficient description to answer the 
purpose of identification without a signing ; that is, 
without the party having either put his name to it, or 
done some other act intended by him to be equivalent 
to the actual signature of the name — such as a person 
unable to write, making his mark. But it was never 
said^ because you may identify the vpriter, therefore 
there is a signature within the meaning of the statute. 
If so, the word I ” or me” would be enough^ pro- 
vided you can prove the hand-w,riting. 


Bill dismissed. 
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Ma^ 24. 

SARAH BURGESS, Widow, - - Plaintiff. 

AND 

HENRY ROBINSON and THOMAS BURTON, 

Defendants. 

jyENJ AMIN BURGESS by will, devised to the Devise to /?. 

JL^ defendant Robinson^ certain freehold and lease* subject to the 

hold premises subject to, and charged and chargeable payment of le- 

with the payment of 200/. to* each of his three nephews gacies of 200/. 

therein named, (making together the sum of 600/.) “ to 

be paid to them respectively as soon after his (the 

testator’s) decease, as they or either of them should 

arrive in England or claim the same, provided such the legatees 

claims should be made within the first three years next should arrive 

after his decease ; and, if two only of his said nephews in England^ or 

should arrive in England^ or make their claims within same, 

the time aforesaid, each of them should be paid the 
./I t* 1 • ' 1 • should arrive or 

leffacy or sum of 250 /. ; and if one only should arrive , . . 

, 1 f 1 • .ji • ■ . « claim within 

in England^ or make the claim within the»tim^ afore- . .£ 

said, he should be paid 400/. and the residue of the two only should 

said sum of 600/., in either case should be considered arrive or claim 

“ and taken as part^f the residue of the testator’s per- within the time 

sonal estate ; tind if neither should arrive in England, aforesaid, each 


“or claim, &c. within the time aforesaid, the sum of 
“ 600/., part of the said three legacies, should sink into 


to have 250/. 
if one only, 
400/. ; the ro- 


1* ni- •! f iJitJ ru- 

“ and be taken and considered as part of his residuary 
“ estate.” And he gave the residue of his personal either case to 

fall into the 

residue of his estate ; and, if neither should arrive or claim within 
the time aforesaid, then 500/. (part thereof,) to fall into the residue 
of his estate. Held, the condition not performed by one of the lega- 
tees arriving in England and making his claim aftet the time specified, 
although ignorant till then of the will, or of the testator’s death, and 
no advertisement for legatees. 


estate 
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estate to his wife, the plaintiff Sarah Burgess^ and 
appointed the defendants e^icecutors of his ;;^ill. 

Upon the hearing of this cause (a) a reference was 
directed to the Master to enquire ‘‘ whether the testa- 
tor’s three nephews mentioned in his will, or any or 
either of them, arrived in England^ or claimed the 
legacies given to them respectively, within three years 
after the testator’s death.” 

Upon this reference the -Master reported that he 
did not Jhad that the testator’s nephews, or any or 
** either of them, did arrive in England^ or claim the 
“ legacies given to them respectively within three years 
after the testator’s death and then went on further 
to state in his report, an affidavit made by J ohn Scotty 
identifying himself as one of the three nephews named 
in the will, and claiming the legacy of 400/. as the first 
and only one of the nephews who had arrived in Eng* 
land^ or claimed ^e legacy, the testator having died 
on the 29th pf September 181 1, and John ^cott not hav- 
ing arrived in England till the 26th of June 1815, and 
not having claimed the legacy until some time after 
that period; the affidavit stating his^previous ignorance 
of the will, and of the testator’s deaths together with 
circumstances of situation from which he inferred the 
impossibility of his being informed of either until 
shortly before the claffm was made. The decree had 
not directed any advertisement for legatees, nor had 
any such advertisement ever been made. 

The cause now coming on for further directions, it 
was insisted, on the part of John Scoff, the claimant, 

(a) Reported in 1 Madd. 172. See Reg. Lib. 18f5. A. 
fo. jo5. • 



that 
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that the intention of the testator was clearly to make J817, 
the legacies i^yable respectively as soon after the testa« BunoEss 
tor’s death as the legatees, or either of them, should • 

arrive in England^ and that the limitation within Robinson. 
three years” ought to be confined to the case of claims 
being made by any of the parties while resident abroad. 

That the legacies vested immediately, subject only to 
be divestedh in case of no claims being made^ which 
was a condition subsequent. 

Fonhlanque^ in support of the claim. 

Wilson^ contra. 

The Master of the Rollsj however, held that the 
testator having arbitrarily imposed on the legatee a 
condition with which he had not complied ; although 
the non-compliance was the effect of his ignorance of 
the provision intended ; yet the consequence must be 
that he was not entitled to the legacy] 


Decreed^ the 500/. to be raised out of the estate, and 
paid to the plaintiff, with interest at 4/. per cent, from 
the end of three years after the death of the testato^. 
Plaintiff to have her costs out of the estate. But the 
claimant, the nephew, was not allowed his costs. 


It afterwards afjppearing that the 500/. had already Juli^ 15. 1817. 
been paid into Court and laid out in the purchase of The 500/. 
stock in pursuance of an order made on the motion of been 

the defendant Robinson^ the cause was again spoke to 

* stock in pur« 

on 
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3uRQ£SS 

V, 

Robinson. 

suance of an 
order made on 
the application 
of the defend- 
ant the trustee, 
the plaintiff, 
^vho was enti- 
tled thereto not 
having Appear- 
ed or consented 
to such invest- 
ment ; held, ne- 
vertheless, an 
appropriation, 
and the plaintiff 
entitled to the 
stock, and all 
benefit accrued 
from the rise 
thereof. 


on the minutes, when the plaintiff claimed to be cn* 
titled to the stock, and the dividends which had accrued 
thereon, and likewise to interest at 4 per cent, upon the 
principal sum of 400/., from the expiration of three 
years after the testator’s death, to the time of the in- 
vestment ; the defendant, on the other side, represent- 
ing that, as the money had been so paid in and invested 
upon his application, the plaintiff not havings appeared, 
or consented thereto, he (the defendant) would have 
been liable to make good the principal sum in case of 
loss by the fall of stocks, and ought therefore to be held 
entitled to the advantage which bad accrued from their 
rise subsequent to *the investment, insisting conse- 
quently, that the stock ought to be sold, and that, out 
of the produce thereof, together with the dividends ac- 
crued due thereon, the plaintiff should be paid the 
5004 with interest as aforeaid. 

But his Honour held that the investment of the money 
was an approprintion, by which all parties were bound; 
and therpjore that the stock belonged tathe plaintiff. 


Ma^ 8 . 
June 5. 


MORGAN t.BENJAMINancl PHILIP GOODE. 


the coming in of the aqswer, jigar^ for the 


Affidavit in 

support of in- plaintiff, raovpd for an injunction to restrain the 

junction admit- defendants from proceeding in ejectment, and offered 

ted, after an- affidavit made by the plaintiff and four others, 

swer, to prove ^ * 

an aUegation in proof of an allegation in the Bill, that, before the de- 
the bill as to fendants purchased the premises in question, the plain- 
acts of the par- tiff had contracted with one WcstcoH,{oY the purchase of 
ties neither ad- the same, and in proof of other collateral circumstances, 
mi tied nor de- 
nied by the answer; but such aflldavit pot to be allowed in contra- 
diction to the answer. ' 

c fjOlii 
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1817 . 

Morgan 

V. 

Goodi:. 

Sir S, Romilly anil Haslewood^ for the defendants, 
objected to the reading of this affidavit, that there is no 
instance of the Court having permitted an affidavit to 
be received, which, in substance, contradicts the answer ; 
and that, in the case referred to, the letters of the tes- 
tator, if genuine, were bidding on the defendant ; 
whereas, in the present case, the alleged contract be- 
tween the plaintiff and WestcoU was Res inter alios acta^ 
and not in any respect binding on tlie defendants, vWio, 
by their answer, had sworn positively that they pur- 
chased for a valuable consideration without notice of 
the plaintiff’s title. 

Lord Chancellor said that, in former in- 
stances, the Court has gone so far as to admit affidavits to 
be read in support of allegations made by the bill, 
where those allegations relate to acts of the^rties, and 
the defendant by his answer has neither admitted nor 
denied the t^uth of them. But that it is repugnant to 
the whole course of practice to allow affidavits to be 
received in contVadiction to assertions positively made 
by the answer. That, in the present case, he should 
look at the papers in order to satisfy himself how far the 
allegation proposed to be substantiated by affidavit had 
or had not been met by a denial in the answer of the 
defendants. 

The Lord Chancellor afterwards said, that it was 
the inclination of his opinion that the affidavit should 
not be admitted ; but he granted. the injunction on the 
ground of admissions made by the answer. 

(ft) Ante, Vol. Lip. 499. 


from which an inference might be drawn that the de- 
fendants, before they became purchasers, bad notice of 
the plaintiff’s title. The case of v. Hewlett (a) 

was cited in support of this application. 
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Jane 14. 

Order to dis- 
miss a bill, with 
costs to be paid 
by the plain- 
tiff’s solicitor, 
the bill having 
been filed with- 
out special au- 
thority from the 
plaintiff. ' 

A solicitor 
may, in the ex- 
ercise of the ge- 
neral authority 
given him by 
his client, de- 
fend a suit, but 
cannot institute 
one without a 
special autho- 
rity for the 
purpose. 


WRIGHT CASTLE. 

Z EACH moved on the part of the plaintiff, to dis- 
miss the bill, with costs to be paid by his (the plain- 
tiff’s) solicitor ; upon an {^davit that the bill had been 
filed without' any authority from the plaintiff. This 
affidavit was met by another on the part of the solicitor, 
stating^ that an action had been brought by the defend- 
ant against the plaintiff on.certain promissory notes, to 
restrain proceedings in which action the bill was filed, 
although not by the express directions of the plaintiff, 
yet *in the course of business, and by virtue of the gene- 
ral authority under which he acted, as the plaintiff’s 
solicitor. 

Sir S. Romillj/, contra. 

Tfie Lord Chancellor. 

There can be no doubt as to the course of this court’s 
jurisdiction ; that, if a solicitor files a bill in the name 
of his client, without having authority from him for so 
doing, then, if the plaintiff wishes to haveMhe bill dis- 
missed, it will be so ordered, and the solicitor will be 
made to reimburse him all the expences occasioned by 
itsr having been filed. It is also* settled that, if the 
plaintiff denies, and4he solicitor asserts, authority to 
have been given, and there is nothing but assertion 
against assertion, the Court will say that the solicitor 
ought to have secured himself by having an authority in 
writing, and that, not having done so, he must Abide 
the consequences of his neglect. There must be a spe- 
cial authority to institute, although a general authority 
is sufficient to enable the solicitor to defend a suit. In 
this case, the plaintiff lias positively sworn that he gave 

no 
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no authority whatever to file the bill, and this is met 1817, 
by only a geheral assertion of his being authorized, on 
the part of the Solicitor. The motion must therefore 
be granted. ^ Castle. 


ROBINSON and Others d. NEWDICK and Others. 19 , 

T he decree pronounced at the Rolls on the 16th of \yjjere a ca- 

December, 1813, was passed and entered in Easter j^eat has been 

Term 1815. On the 15th of ^ugust^ ^1815^ a caveat entered against 

was entered by the defendants. On the 15th of March^ the inrolment 

1817, the defendants received the usual notice (dated of a decree, it 

the I4th) of the docket having been presented for sig- 

nature. On the 20th of March, 1817, instructions were 

laid before counsel on the part of the defendants to notice given of 

prepare a petition of appeal : but, owing to the absence the docket 

of the counsel from town, the petition was not pre- having been 

pared before the 9th of ApriL On the 11th of April presented for 

the petition Wfis presented; wsjs answered OBi4he*12th; signature: and 

and on the 14th notice was given to the plaintiffs of the g^ght^ays^are 

order made upon that petition. Meanwhile, on the twenty-eight 

J2th of April the p^Viintiffs obtained the signature of dear days. 

the Lord Chancellor to the docket presented on the In strict prac- 

14th of March, and on the same day an order was docket 

made upon their petition, to have the decree inrolled 

/ , . 1 1 » . presented until 

nunc pro tunc, of which order notice was given to the 

defendants on the 14th. inroi nunc 

pro tunc has 

A motion was now made on the part of the defend- been obtained, 

ants, that the order for the signing and inrolling of the actually 

decree might be discharged for irregularity, or, if the P^**®®*^ 

entered. 

Upon both these grounds "the inrolment of a decree made under 
contrary circumstances was vacated, and leave given to the other party 
to prosecute fheir appeal. 


Court 
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Court should be of opinion that the same bad been re- 
gularly obtained, then that the inrolmebt might be 
vacated, and the defendants be at liberty 'to proceed to 
a hearing of their appeal upon such terms as the Court 
should think fit. 


The affidavit in support of this application, besides 
the circumstances abovementioned, stated that the re- 
gister’s book had bef n searched for the order of inrol- 
ment nunc pro iunc^ ivhich, on the 22d of Aprils had 
not yet been drawn up artd entered. 

^ir S, Romilly and Spranger^ in support of the 
motion. 

Leach and Bcll^ contra. 

The Lord Ciiancellou. 

This is a question of great importance in point of 
practice — ^Whether the inrolment of the decree nunc 
pro K7wc*dan prevent the lodging of thSs appeal? If 
the inrolment has been regular, this must necessarily 
be the case. The practice has been long established 
that, upon an application to infol a decree nunc pro 
tunc^ the order is made^ almost as of cotirse, provided all 
syitecedent matters have been regularly gone through. 
Harrison^ {a) referring to Gilbert^ says that the order 
ought to be passed and entered with the register, and 
adds that, though this is never done, yet a case may 
fall out, where it may be of fatal consequence to the 
party:” and, strictly speaking, it is ceHainly irregu- 
lar to present the docket to the ^Lord Chancellor 
to be signed before the order has been so passed 
and entered. 


{a) 1 Iligrr. Cha, 442. (8th ed.) 


[Uis 
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[His Lordship then stated the circumstances of this 
case.] « 

It is quite clear that the caveat delays the inrolment 
for twenty-eight days after the docket has been pre- 
sented, and notice given (a) ; and, although this has 
given rise to some discussion, yet, upon consideration, 

I think the twenty-eight days must be twenty-eight 
clear days. In the present instance, the docket was 
not presented till the 14th of March; and notice given 
not till the I5th, service of » which on the defendant’s 
clerk in Court was sufficient. After thir, the defendant 
had twenty-eight clear days to pi'esent his appeal. On 
the 11th of Aprils the defendant left his petition of 
appeal with the Lord Chancellor’s secretary. Owing 
to some accident, it was not answered till the 13th, but 
this is not to prejudice ; for, strictly speaking, the de- 
fendant had a right to have the petition answered as 
soon as it was presented; and, also, if the twenty-eight 
days are to be considered as clear days, the .13th was 
time enough. , On the same 13th of Aprils t]ie plaintiff 
presented his petition to have the decree inrolled nuvic 
pro tunCy which was answered immediately; so that 
both the orders were^made on the same day. But the 
petition of appeal was presented before the petition for 
inrolment. That inrolment is therefore objected to as 
irregular, on three grounds— that the petition ef 
appeal, under these circumstances; had the priority — 
secondly y that the twenty-eight clear days were not ex- 
pired before the 13th of April — and thirdly y that, in 
strict practice, the docket ought not to have been pre- 
sented until after the order to enrol nunc pro tunc had 
been passed and 'entered. Upon all these grounds, 

(a) Burnet v. Theobald^^^ Beames’s Ord* in Chan. 309. 

1 P. Wms. 609.; and j^ee note.^ 


13 

1817. 

RoBINSOfJ 

V. 

Newdick. 


Service on 
the Clerk in 
Court notice 
of docket hav- 
ing been pre- 
sented for sig- 
nature, is suffi- 
cient service. 

Petition of 
appeal not 
being answered 
till the day 
after it has been 
presented, not 
to prejudice, 
the party being 
strictly entitled 
to have it an- 
swered imme- 
diately. 


1 think 
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I think that the defendants are right in the present ap- 
plication^ and that leave must be given Tor them to 
prosecute their appeal. 

No costs on either side, (a) 


(o) From Lord Claren^ 
dorCs Orders. (Beames, 205.) 

That all decrees and dis- 
missions, &;c. be drawn up, 
signed and inrolled bbfore 
the first day after the next 
Michaelmas or Easter term 
after the same shall be^pro- 
noiuiced respectively, and not 
at any time after without the 
special leave of the Court.” 
And see Mr. Beames’s note 
(120), and the references. 

Order 4t]i Dec. 1691* 
(Beames, 290.) 

That all Orders, &c. 
which shall be pronounced 
and made in Michaelmas and 
Hilary terms, or the Vaca- 
tions after, be actually en- 
tered before the first day of 
Michaelmas term then after; 
and that all, &c. which shall 
be pronounced, &c. in Easter 
and Trinity terms, or the 
Vacations after, be likewise 
entered before the first day 
of Easter term the next fol- 
lowing ; and that no orders, 
Ac. that shall not be ^o en- 
tered, shall be afterwards en- 
tered, but by the special order 


of the Court first bad and 
obtained.” See Gilb. For. 
Rom. 163. and Mr. Beames's 
note (1). 

Order 17th June 1698. 

(Beames, 308.) 

That, where a caveat is 
entered with the proper 
officer to stay the signing of 
any decree, &c. in order to 
the inrolment thereof, such 
caveat be prosecuted vcithin 
a month after the docket shall 
be left to be signed with the 
proper officer by the party 
that entered the same ; other- 
wise such caveai to be of no 
force, but the docket may 
forthwith be presented as if 
no cav^eat entei^d.” 

Gilb. (For. Rom. 163.) 
says, the party hath 30 days 
from Notice given of the de- 
cree being left with the Se- 
cretary of decrees for inrol- 
ment; but the other autho- 
rities referred to in Mr. 
Beames's note on thi» order 
state that, a caveat will pre- 
vent the signing for 28 days 
from the time of the decree 
being presented and notice 
givpn. See note, p. 309. 
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JOSEPH JAMES, and HANNAH his Wife, 

Plaintiffs ; 


AND 

WILLIAM ALLEN and Others, and THE AT- 
TORNEY-GENERAL - - Defendants. 


Rolls, 
June 30, 


'jrpLIJ AH WARING^ by his%ill, after devising to 
■JLj his niece the plaintiff Hannah James for her life 
certain farms and lands therein described, and after her 
decease to her four daughters in fee, and making cer- 
tain specific bequests of personal property to the s»d 
plaintiff, gave to his executors (thedefendants TV, Allen^ 
and J. Allen^ and W, Matthews deceased) 200/. each, in 
consideration of their taking upon themselves the trusts 
of his will, and then proceeded as follows : 

Lastly, touching all my personal property whatso- 
ever and wheresoever not before disposed of, subject 
to whatever expences may be incurred relative to the 
execution and fulfilment of this my will, t^ivoand 
bequeath the same to my friends the aforesaid William 
Allen^ Joseph Allen, and William Matthews, (whom I 
constitute and appoint the executors of this my will,) 
‘‘ and to their executors and administrators, in trust to 
be by them applied and disposed of for and to such^ 
benevolent purposes as they in their integrity and 
discretion may unanimously agree on.” 


Bequest in 
trust for such 
“ benevolent'* 
purposes, as the 
tiustees*in their 
integrity and 
discretion may 
unanimously 
agree on; not to 
be supported as 
a charitable le- 
gacy ; the word 
“ benevolent” 
not being to be 
restricted to the 
sense of cha- 
ritable” so as to 
authorize the 
Court to say 
that the appli- 
cation of the^,^, 
property must 
be confined to 


The plaintiffs, by their bill, prayed that the will 
might be established, except as to the residuary bequest, 
and that such residuary bequest might be declared void ; 
charging that the disposition was void for uncertainty. 

* 

Sir S. Romilly, Trower^ and Phillimore, for the 
plaintiffs, contended' that this case was the same in 
VoL. III. 'C principle 


such objects as 
are, strictly 
speaking, ob- 
jects of charity. 
Therefore void 
for uncertainty, 
and distribut- 
able among the 
next of kin. 
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with th^t of Morice v. The Bishop of Durham^ (a) and 
referred to Brown v. YealL {b) ^ 

Hart and Spence^ for the defendants, (the surviving 
trustees and executors,) attempted to distinguish the 
cases. “ Benevolence” is technically a word of charity : 
but, when coupled with another, (as in Morice v. The 
Bishop of Durham with the word “ liberality,” (it loses 
its technical sense, and is to be judged of by its accept- 
ation in common language. It was on this ground that 
His Honour decided in ihe case referred to. But, when 
the word stands alone, as in the present case, it is to be 
construed according to its technical meaning. 

The Lord Chancellory in the same case, observed that 
Brown v. Yeall did not apply ; for that was for a par- 
ticular purpose; here, if a valid devise at all, it is for 
general purposes. 

Lovat for the representatives of the deceased trustee. 

Miffordy for the Attorney-General. 

The Master of the Rolls. ‘ 

1 

I certainly did not conceive, that, in the case of 
Morice v. The Bishop of Durham (r), it was merely by 
the addition of the word liberality” that the trust was 
rendered uncertain, and therefore incapable of being 
carried into execution. Liberality” is, no doubt^ 
distinguishable from benevolence but benevolence 
is also distinguishable from charity. ” For although 
many charitable institutions are very properly called 

benevolent,” it i? impossible to say, that every object, 

(а) P Ves. 399. • (c) 9 Ves. 399. 

(б) 7 Ves. 50. n.* 


of 
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of a man^s benevolence is also an object of his cliavity. 
Nor do I see hbw the required concurrence of three 
persons in the selection of the objects does, by any 
necessity, exclude the appropriation of the property to 
purposes very different from any that are specified in 
the statute of Queen Elizabeth (a), or that have been 
held to be within the analogies of that statute. In tlte 
case before referred to it was attempted, in the argu- 
ment on the appeal, to maintain that, although the 
bequest should be held to be void so far as it was 
made for purposes of liberality,” yet it ought to be 
considered as good, in so far a$ it was for purposes 
of benevolence which last word, it was said, VVas 
equivalent to charity.” The Lord Chancellor does 
not say, that there could not be a proportional division, 
where a bequest was in part only for a charital)le pur- 
pose, as in the Aitornn/^General v. Doijley {b), but 
holds generally, that no charitable purpose was sufli •• 
ciently expressed. In that case, as in this, the whole 
property might, consistently with the words of4.he will, 
have been apiflied to purposes»strictly chariWblcf 

But the qupstion is, what autliority would this Court 
have to say that the^property must not be applied to 
purposes however so benevolent, unless they also come 
within the technical denomination of charitable pur- 
poses? If it might, consistently with the will, be ap- 
plied to other than strictly charitable purposes, the 
trust is too indefinite for the Court to execute. I see 
no substantial difference between this case and the 
former^ and therefore consider the point as alrojuly de- 
cided ; though, if it were still open, I should not enter- 
tain any doubt on the question. 


(a) Stat. 43 Eliz. * 

(ft) 4Vin.4S5. 2 Eq, Ah. 104. 7 Ves. 58. not*?. 

C2 
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THURGAR, - - - Plaintiff; 

AGAINST 

June. MORLEY5 and Others, (Part Owners of the Ship 
MORLEY,) and against the Commissioners of the 
Transport Board, - • - Defendants. 


Charter- 
party of 
affreightment 
between ^the 
owners of the 


the 28th of April 1812, a charter-party of 
affreightment was entered into between the de- 
fendant Morley^ on behalf of the owners of the ship 
Morley^ and the Commissioners of the Transport Board, 
to the effect following : — It is covenanted, concluded, 
ship M. and the and agreed, by and between Mr. John Motley on be- 
Commission- half of, &c. of the one part, and the Commissioners for 
ers of Trans- conducting His Majesty’s Transport service, for and on 
ports ‘‘ for and Qf jjjg Majesty, of the other part, in the manner 

following; that is to say. The said John Morley^ for 
During his con- behalf of himself and all and every the part- 

tinuance in the owners of the said ship or vessel, hath granted and to 
Transport ser- hire qnd fr^eight letten, acud by these presents doth grant 
and to hire and freight let, the said ship or vessel 
to the said Commissioners, to receive on board, at 
such port or ports as shall be directed, all such sol- 
diers, &c. or whatever else shall he ordered to be 
put on board her, and proceed therewith to such 
port or ports as shall be required, and after having 
thirds of a moi- landed the said soldiers, &c., to receive on board 
ety of the pro- such others as shall be put on board her, and proceed 
ceeds arising 

from the capture ordered by warrant from the Crown to be paid to the 
owners. These proceeds are entirely in the discretion of the Crown ; 
and, upon motion for payment into Court of a sum admitted by the Com- 
missioners of Transports to be due for freight under the charter-party, 
which motion was resisted, on the ground that the Commissioners were 
entitled to set ofl' the amount of the proceeds received by the owners 
. under the warrant; payment was ordered accordingly, without prejudice 
• to the question of ownership. 


vice the ship 
makes a cap- 
ture, which is 
condemned ; 
and, upon pe- 
tition to the 
Treasury, two- 


therewith 
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therewith as shall be directed. The ship to continue 
in pay for siaf months certam^nd after that, for so long 
time as the said commissioners shall require, and until 
they, or agents authorized by them, shall give notice of 
discharge ; such notice of discharge to be given at Dep/- 
JbrdoT Portsmouih^n^ uiay be most convenient for His 
Majesty’s service, and after the ship’s arrival at one of 
those places. And the said commissioners for and on 
behalf of his Majesty, have hired or retained the said 
ship or vessel for the said time and service accordingly.’ 
There followed a covenant, dn the part of Motley^ that 
the ship should be strong, staunch, and substantial, 
both above water and beneath ; that she should be fitted 
and equipped with masts, &c., and with a complement 
of men ; and that the master should obey the orders to 
be from time to time received for transporting soldiers. 
In consideration whereof the commissioners agreed, on 
behalfofHis Majesty, that JIforfey should be paid for 
the freight and hire of the ship at the rate therein men- 
tioned. 

• . — » 

Theship on entering the Transport Service, 

was ordered to the East Indies; and in February 1813 
she captured an American ship called the liamiler^ which 
she carried into the Cape of Good Ilope^ where the ship 
and cargo were condemned as lawful prize to the crown, 
in consequence of the’ ship Motley having no letter ot 
marque on board at the time of the capture. 

An application was afterwards made to the crown by 
the owners of the Motley^ for a certain proportion 0 ( 
the proceeds of the prize, to be paid to them as captors, 
whereupon a warrant was issued from the Treasury to 
pay (among other things) two thirds of a moiety of those 
proceeds to the owners. 
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Under this warrant, the agents for the owners re- 
ceived the sum of 4738/-,^hich wasshortfy afterwards 
claimed by the commissioners of the Transport Board, 
who sent, by their secretary, to Morley^ on behalf of the 
owners, a notice that the whole amount of their share 
was charged against the ship as the property of that de- 
partment, in whose service the ship was employed at the 
time the capture was made. 


A suit having been instituted by some of the part 
owners against the others, on a question w'ith respect to 
their shares, to which the commissioners of the Trans- 
port Board were made parties, to account for the freight 
during the time that the ship remained in their service, 
a motion Was now made in that cause, on behalf of all 
the part-owners, that the defendants, the commissioners, 
might be ordered within a fortnight to pay into court 
the sum of 6000/., admitted by theii answer to be due 
from the Transport Board for freight as aforesaid. 


This application was resisted by the commissioners, 
on the ground that they had a right to set off against the 
freight due the sum received by the owners on account 
of the capture. < 


yfgflr and Merivale^ in support Cf the motion, alleging 
that no action at law could be maintained against the 
commissioners, they having expressly contracted on be- 
half of His Majesty (n), insisted that the owners of the 
ship, and not the Transport Board, were clearly entitled 
to the proportion of the proceeds of the capture granted 
by the king’s warrant ; which, if not to be claimed as 
matter of right, was entirely in the discretion of the 
crown, and had bepn granted by the crown expressly 

(a) Unwin v, Wolscley^ 1 T. It, 674. 

J 


to 
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to the owners; and they cited Fletcher Braddicky(a) 
to shew that\he commissionets had not the absolute, 
but only a particular and limited interest, in the ship, 
during the continuance of the charter-party, and that 
the owners, as they would be liable to losses, even 
while a king’s pilot was on board, so they ought to be 
held entitled to any incidental advantages. 


181 | 7 . 

Thuroail 

V, 

Morlrt. 


Sir S, JRomilly^ contrd, contended that the property 
of the commissioners, during the continuance of the 
charter-party, was absolute and unlimited, amounting 
to the temporary ownership; and cited The Trinity 
House V. Clark^ (fi) in opposition to Fletcher v. Br^d^ 
dick ; insisting that that case proceeded entirely on the 
principle that, on a contract with the crown, so long 
as the charter-party is in force, the crown is to all in- 
tents and purposes the sole and exclusive owner. 

The Xjord CnANCEiinoR, without hearing the re- 
ply, said that the question of ownership was foreign 
to the object r>f the present motion ; for tha^ wherever 
the ownership lay, the proceeds of the capture were 
the undoubted property of the crown, and, as such, 
disposable by the crown entirely at its own discretion; 
and therefore ordered the 6000/. to be paid into Court, 
without prejudice to any question as to the rights of 
the parties. 


(a) 2 New Rep. 182. 


(6) 4 Maule and S. 288. 
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entitled to com- 
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passing his ac- 
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mission on such 
receipts and’ 
payments. 


ANN FREEMAN, CAROLINE JEFCOCK, 
WILLIAM TRANTER, BURGES TRANTER, 
and JOSEPH BUTT, - Pj^aintiffs; 

AND 

WILLIAM FAIRLIE - Defendant. 

TTANNAH ITAIGH, by her will dated the I5th of 
JH October^ 1789 , after directing her debts to be paid, 
devised and bequeathe.d all her real and personal pro- 
perty which she might die possessed of or entitled to as 
the widow and administratrix of her former husband 
Samuel Oldham^ or by virtue of the settlement made 
on her marriage with her then husband Richard Hai^h, 
to all such children as she might happen to have, his, 
her, and their heirs, executors, &c. ia equal propor- 
tions, and in case of their death without issue before 
twenty-one, then she gave, devised, and bequeathed all 
her estatesKo the four first named plain'iids in equal 
shares and proportions, subject to the payment of a 
legacy of 10,000 sicca rupees to her said husband, ano- 
ther legacy of 100/. sterling to the plaintiff Joseph Butt, 
and a legacy of 20/. a-piece to each of her executors 
therein named. By a codicil to her will she named 
the defendant Fairlie an executor jointly witli others 
named in the will, and desired that each of her exe- 
cutors would accept 500 sicca rupees in lieu of the 20/. 
given them respectively by the will as an acknow- 
ledgment for the trouble they would have in the execu- 
tion of the trusts of the will,” desiring that her execu- 
tors would lose no time in realizing her property in 
such manner as they, might think best for her estate, 
and in other respects confirmed her will. 


The 
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The testat|*ix’s husband died in her lifetime, whereby 
the legacy to him of 10,000 sicca rupees became lapsed. 
The testatrix herself died in 1791, and the defendant 
alone proved the will at Calcutta. The bill was filed 
on the 30th of June 1812 for an account of personal 
estate, for payment of his legacy of 100/. to Joseph 
Butt^ and for distribution of the residue among the 
other plaintiffs, who were also next of kin of the testa- 
trix, and who were entitled under the will, the testatrix 
having never had any children. 


1817. 

Faxemajt 

V. 

Faikwe. 


The defendant put in hisansw^er on theSIst of Oc* 
tober 1812 ; and, on the admissions in that answer, the 
plaintiffs moved immediately afterwards for payment of 
a sum of money into court, which was on the 15th of 
November 1812 ordered by the Lord Chancellor ac- 
cordingly, confining the sum to the amount of what had 
been so admitted. [The circumstances upon which 
this order was made, formed the ground of a very 
elaborate judgment pronounced by bis Lordship, a note 
of which has iJeen communicated to the repoVter,and is 
subjoined to this statement.] 

* f , 

By the decree ma*de on the hearing of the cause, 
dated the 17th 6f March 1813, it was referred to the 
master to take the uspal accounts, and to enquire whajt 
interest or profit had been made by the defendant of 
the personal estate of the testatrix, and what balances 
he had from time to time had in his hands belonging 
thereto. The master made his report on the 3d of 
Februaryl8l6j wherebyhe certified(among other things) 
that all debts and Jegacies were paid, except the legacy 
of 500 sicca rupees given to the defendant by the 
codicil, which the defendant had. declined accepting, 
claiming in his accounts a commission of 51. per cent. 
as being the usual rate of allowance to executors in 

India 
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Indira on their receipts and payments in respect of the 
personal estate of their testators receiveJf and paid by 
them. And, with respect to the inquiry which was di- 
rected as to the profit made by the defendant out of the 
said personal estate, the master found various facts upon 
which he made the allowances which formed the ground 
of the second exception. 

To this report exceptions were taken on the ground 
of the allow ances made to the defendant by the master 
in the accounts subjoined to it by way of schedule. 
The exceptions were these : 

« 

Firsts For that the said master hath in and by his 
said General Report, and the second schedule to 
which it refers, allowed to the said defendant by way 
of discharge various sums of money amounting to- 
gether to 1835 sicca rupees or thereabouts, being 
equal to the sum of SS9/, sterling, or thereabouts, 
by way of commission at the rate of 51. per cent, on 
^ prlficip&l and interest monies received by the said 
defendant on account of the personal estate of his 
“ testatrix in the pleadings named. Whereas the 
plaintiffs submit the said sums of money by way of 
commission, or any of them, oughb not to have been 
allowed to the said defendant, in respect of such his 
receipts, he the said defendant being an executor, 
and his testatrix having by a codicil to her will de- 
sired her executors would each accept 500 sicca rupees 
as some small acknowledgment for the trouble they 
“ would necessarily have in the execution of the trusts 
re{>osed in them.” 

Second, For that the said master hath in and by 
his said General Ileport, and the second schedule to 
which it refers, allowed to the said defendant by way of 

discharge, 
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discharge, various other sums of money amounting to- 
gether to 2768 sicca rupees^ or thereabouts, being equal 
to 34f6/. sterling, or thereabouts, by way of com mi s- 
sion, at the rate of bper cent, on sums annually ere* 
dited by the said defendant, in his account as executor 
for interest from time to time in his hands, and with 
which interest he is charged in the first schedule to 
the said report. Whereas the plaintiffs submit, the 
said defendant is not entitled to, and ought not to 
have been allowed, such last mentioned commission, 
for the following (among oth'er) reasons: first, because 
“ the sums credited for interest were not in fact received 
by the defendant, and invested as part of the personal 
estate of the testatrix, but were, (as appears by the 
“ two examinations of the defendant,) together with 
the aforesaid principal monies, mixed with the funds 
of the different mercantile houses in which the said 
defendant was and is a partner, and used in their busi* 
ness of merchants ; and, secondly, because by virtue 
of the said decree the said master is directed to in* 
quire what interest or profit has been msulo by Uie 
defendant of the personal estate of the said testatrix, 
and what balance he had from time to time in his 
hands belonging thereto, and that therefore the plaih- 
tifis are advisud, the said Master is not at liberty to 
make to the defendant any allowance or abatement 
from the interest admitted by the defendant to have 
been made by him, or with which lie has submitted 
to be charged.” 

The case of Chetham v. Lord Audley («) was cited, in 
which it was decided that an executor in India passing 

(a) 4 Ves. 72. See JRo- troublejespeafl/Zy where there 
binson v. PeW, 3 P.Wms. 249. is an express legacy for care 
that the Court never allows and pains, 
an executor for lime and • 

Iiih 
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V. 
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his accounts in this Court is entitled to commission upon 
the receipts or payments, according to the practice in 
Indioy that practice being represented in evidence to be 
that it was usual to make such allowance in every case 
in which the executor has not a legacy. And on the 
matter of the second exception were cited Raphael v. 
Boehm^ (a) and Bindon v. Burdon. (h) 

Sir Samuel Romilly and Dowdeswellj in support of the 
exceptions; and for the plaintiffs on further directions. 

Hart and JVaJcefield^ for the defendant. 

The Master of the Roles allowed the exceptions, 
hoidiog clearly that an executor, having such legacy 
for care and trouble, is not entitled to commission, and 
that he could not, at that distance of time, be admitted 
to renounce the one in order to be enabled to charge 
the other. 


** Order, that it be referred back to the Master to re- 
view his report, and certify what (upon allowance of the 
excei^tione) would remain due from the defendant on 
account of the personal estate of the testatrix. 


* Declare, that the defendant «ivas entitled to have 
retained and charged in his accounts ^the legacy of 500 
sicca rupees, and referred it to the Master accordingly 
fo take an account of what was dife to the defendant for 
principal and intere'^t on the said legacy. 

‘‘ The Master to carry on the account from the foot 
of his former report, and to tax the defendant his costs 
as between solicitor and client; the defendant to* be at 
liberty to retain the same out of money reported to be 
due from him.” (o) 

(a) 11 Ves. 79. « (c) lleg. Lib. A. 1816. 

(h) 1 Ves. & B. 170.. fo, J309. 

FREEMAN 
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1817. 

FREEMAN and Others v. FAIRLIE. 

[Having been favoured with the short-hand writer’s Now. 15, 1812, 
notes of the judgment pr(^ounced by the Lord 
Chancellor upon the motion made in this Cause 
for payment by the defendant into Court of the 
money appearing from his answer to be in his 
hands as executor, in which are many important 
observations relative to the conduct of execu- 

A 

tors, it has been thought expedient to insert it 
in this place.] 

T'he Lord Chancellor. 


THE notice of motion in this case was, that the de- 
fendant be ordered within a month to pay jnto the Bank, 
in the name of the Accountant-General, to the credit of 
this cause, the sum of 30,000/., in his possession as 
executor of Hannah Ilaigh^ widow, deceased, the tes- 
tatrix in the pleadings named ; and also tRtLt ho may 
in six months so lodge in the hands of his clerk in 
court, upon oath, all books, papers, and writings touch- 
ing or relating to the matters in question in this cause 
in the custody or power of the said defendant, or his 
agents. The motion therefore had two objects; thq General rule 
one to bring in the 30,000/. alleged to be in his hands as to payment 
as executor of Hannah Haigh — the other that he might of money into 
deposit in the Master’s office all the papers and writ- Court, is, that 

ings relating to the personal estate. plaintifts 

must be solely 

11 A 1 • ' • . entitled, or hare 

iSow, the general rule, as to bringing money into i . . 

, * X “ such an interest 

Court, may be stated thus; that the plaintiifs are solely jointly 

entitled to the fund, or have acquired in the whole of others as to en- 


the fund such an interest together with others, as en- title them, on 
titles them, on their own behalf, and the behalf of those behalf of them- 
others, to have the fund secured in Court. The gene- 


ral 
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ral rule as to papers, and writing’s is, that an executor 
representing^ an estate should deposit them, for the be- 
nefit of those interested, in the office of the Master, un- 
less there are other purposes which require that he 
should retain them in his own hands. The present case 
arises on a bill and answer which 1 have examined with 
great care, and it is impossible for any man to look at 
the case without feeling (at the same time that he is 
bound to guard against the effects of such feeling) an 
inclination to say that this fund ought to be necessarily 
forthcoming for the benefit of those ultimately entitled 
to it, whoever they may be. On the other hand, if the 
rples of practice wifi not authorize the Court to make 
the order which is prayed for, the Court must not in- 
dulge its feelings at the expence of those rules, which 
always aim at what is for the benefit of the suitors. 

The bill states that, in October 1789, (now about 23 
years ago,) the testaCrix Hannah Ilaigh made her will, 
and directed that her just debts and funeral expences 
sbou]|d bopaid and satisfied. You will pevcci vein the an- 
swer of the defendant that a dispute is introduced, whe- 
ther to this day her debts are paid or not : a dispute, with 
i’eference to which the Court would not be called upon 
to give much attention, if it should happen to find that 
those who set up that circumstance as in the way of the 
persons entitled to this estate, have nevertheless been 
paid their legacies.' [His Lordship then went on to 
state the rest of the will and the codicil, as already 
stated. See before, p. 26.] Then follows this clause, — 
a clause which is more immediately addressed to the at- 
tention of her executors, — She desires that her exe- 
cutors wi|l lose no time in realizing ht^r property in 
such manner as they niight#think besfTor her estate, 
either by public auction or private sale.” After the 
death of the tcstat];ix, the defendant, who carried on 
the business of a merchant in CaktUia^ alone proved the 

will 
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will, the other executors having refused to interfere, al- 
though each Itook (heir legacies^ The legacies to the 
executors so refusing are payments which cannot be al- 
lowed, The bill then alleges that the defendant, im- 
mediately after the death of the testatrix, possessed 
himself of the whole of her perscmal estate to a very con- 
siderable amount in value ; and, recollecting that the 
will had charged him with the duty of realizing the pro- 
perty by an immediate sale, it goes on to state that he 
caused such parts of the estate as did not consist of 
money or securities for mone/ to be sold, and that he re- 
ceived the money arising from the sale thereof, and in- 
vested the same in government and other securities^ in 
his own name, and from time to time received the divi- 
dends and interest of such securities, as well as of all 
securities belonging to the testatrix at the time of her 
decease, and that he has long since paid the funeral and 
testamentary cxpences and debts of the testatrix. And 
it charges that there remained in his hands a balance of 
40,000/. The bill then proceeds to state that applica- 
tions were made by Mr. Atkinson to the defendant to 
remit the produce of the testatrix’s estate to this coun- 
try to be divided among the persons entitled thereto. 
Then (without goPng through the details) the bill 
charges the defendant much in the same terms as is 
usual in bills of this kind against executors. It inter- 
rogates him as to whcjther the testatrix’s personal estafe 
did not consist of such particulars'as are therein men- 
tioned, or of some and what other particulars. It pro- 
ceeds to ask him more especially whether he did not 
possess himself of the whole, or what part of the testa- 
trix’s personal estate ; whether the personal estate did 
not amount (q a considerable sum, and wj|}at is become 
thereof. And^^ it is to bot^observed, that these questions 
are addressed to him at the end, of twenty-one years. 
Whether he did hot possess hijnself of the personal 
' estate 
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estate of the testatrix to some, and what^amount and 
value? Whether he did not cause the same to be sold, 
and the produce to be invested in government, or what 
other securities, in his own name, or in whose name the 
same were invested ? Whether he did not, and when 
in particular, receive some, and what dividends and in- 
terest? Whether there did not remain in his hands a 
considerable, and what balance ? Whether such balance 
did not amount to 40,000/., or what sum in particular ? 
Whether Mr. ^//cinson did not frequently apply to him 
for some, and what accoulit ? Whether he did not re- 
quire him to remit the testatrix’s estate to this country 
foii the purpose before mentioned ? Whether he has 
not paid the several legacies to the executors, and why 
and for what reason he paid their legacies and not the 
legacies to the plaintiffs ? and whether the whole, or 
some, and what part of the testatrix’s personal estate is 
not vested in securities Jn his name end subject to his 
disposal ? Then it requires him to set forth whether he 
has not from time to time, or at some and what time, 
lent different sums of money, part of the personal estate 
of the testatrix, upon some and what government secu- 
rities, or other securities, in the jEast hidies^ and in 
whose name or names, and at whatVate of interest, and 
the dates, parties’ names, and other malerial contents of 
such securities, — and whether h# has not kept some 
money unemployed ? There are several others of these 
interrogatories whicliare founded on general allegations 
in the charges. These are interrogatories which pught 
to have been answered, and it is therefore utterly im- 
possible to represent this as a case that did not call, upon 
an executor for such a particular account as at the end 
of twelve nimaths he would have been Dougd to give, and 
at the end of twenty-one yeari he ought to be able to 
say something about^ To this bill, thus ample and 
sufficient in its charges, an answer is put in ; which 

2 answer 
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OTswer does not supply rae with the knowledge of the 
fiict, at ^hat time this gentleman, (who waS an executor 
in India proving the will of this testatrix, and who in 
that character and no other could take into his hands the 
property, whether personal or real, but who could take 
into his hands nothing belonging to the real estate, un- 
less he took it as an executor to this lady, and who 
must therefore admit himself to have received all that 
part of the property in his own wrong) — I say, that I 
cannot collect from this answer at what time he came 
over to this country. But thi% is an observation which 
it is impossible to say is a harsh one — that if a testatrix 
make a will in 1789, dying in 1791, describing in that 
will, by name, all her residuary legatees, as living in 
England^ one would think it might have occurred to a 
man who had stood in the character of personal repre- 
sentative to such testatrix for twenty-one years, that 
when he was coming over to England^ it would be ne- 
cessary for him to bring some memoranda to enable him 
to say, I do not know whether these houses belong to 
the heir at law, or are personal estate ; but, being 
abroa^d) and fiaving difficulties in remitting mondy to 
England^ I have laid out the money in such and such 
securities ear-markjed — there is the property, and 
here are the particulars of that property, to which you 
(some of you the he^'s at law, and some the next of 
kin,) are entitled.” But, instead of that, he, this exe- • 
cutor, who is charged by the will with the express 
duty, either by private or public sale, of converting the 
estate ^Uto money, comes over from India^ and says, 
True it is, I did, twenty-one years ago, take upon 
me the character of executor — true it is, I did 
deal with this estate, the particulars of which, reii^l 
and personal^I admit by accumulation Wamounl^fe 
30,000/. sterling, |ay, l0,000/. ; but, having left nty 
^papers in India^ I cannot tell. ‘you any one item, 
VoL. HI. p 
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or any thing relating to the securities, except what is 
stated in this niy answer.” — The answer states, that 
he believes the two housesin Calcutta are of a freehold 
tenure, — that Samuel Oldham (the testatrix’s hus- 
^^faand) died intestate and without issue, — that the 
testatrix possessed and received the profits of the 
houses during her life,^ — that he has heard and believes 
she intermarried withSowmc/ //a/g/z, having first had 
some settlement made upon her, whereby she reserved 
to herself the power and disposition of her estates 
free from the controul of her husband, and also power 
to dispose of the same by will, — that he knows of no 
settlement, but refers to it when produced, and leaves 
^ the plaintilfs to make such proof thereof as they are 
able — but whether the testatrix had any other au- 
thority than as before mentioned to dispose of the 
estate he does not know, and is not able to set forth 
as to his belief or otherwise,” Now this is the answer 
of an executor, who, twenty-one years ago, proved the 
will, and who is a trustee for the persons named in 
it. He thinks proper to put these persons, for whom 
he <8 trustee, to prove the title of fhe testatrix to 
make such will, of which he has been executor twenty- 
one years. Then he says, he has heard and believes 
that the testatrix, during herVoverture with Richard 
Haigh, being of sound and disposing mind, memory, 

^ ‘^and understanding, duly made and published her 
will and codicil; but he knows not of the execu- 
tion or attestation of the said will and codicil of 
his own knowledge, and leaves the plaintiffs to make 
« such proof as they may be able.” That is to say, 
he takes out probate of the will twenty-one years 
ago, since which he has had the management of all the 
property; and now, at the end of twenty-one years, 
though his possession must necessarily be in trust, the 
title of the plaintiffs is disputed 1)y him on the ground 
• whether 
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whether the will, which he himself has proved, is duly 
executed. Hh says, that he alone proved the will, 
“ and that his house of business of Fairlie^ iZefrf, and 
Co. on his account possessed themselves of the testa- 
trix’s personal estate, consisting’ of the before-men- 
tioQed household furniture and debts, or the produce 
thereof, and of the accumulation of the rents and pro- 
fits of the said two houses; but what was the amount 
of the personal estate of which the testatrix was pos- 
sessed in her lifetime, or at the time of her death, or 
“ whether the same were considerable, or consisted of 
the particulars in the bill mentioned, or of what other 
particulars, or what was the amount or particulars of 
such estate and effects of which his house possessed 
themselves on behalf of the defendant as her execu- 
tor, he does not know, and is unable to set forth as to 
“ hisbelief or otherwise, the books and accounts relating 
thereto, and which contain the account and particii- 
lars of the same, having been left by him in hidia 
when, in 1809, he came over to this country,, where 
they still rems^in.” — So that this is an answer, (andl 
am bound to believe it,) which states this most monstrous 
proposition, — that an executor, who has been dealing 
with an estate amounting by accumulation to 40,000/. 
at the end of twenty-one years, cannot set forth a single 
particular further than is here mentioned. Then he 
proceeds to state, that he does not recollect that the 
testatrix was possessed of any leasehold estates” — 
probably they are freehold estates^ — and, if he has 
received the rents and profits of these houses, he has 
“received them in no right but as executor:” and 
therefore, if a question should arise between the heir at 
law and those who are entitled to the personal estate, 
that is a questioiSi^hich would remain to be sehled. But 
the Court will not permit the executor to set up the 
title of the heir at law as between him and the personal 

D 2 representatives. 


1817. 

Freeman 

Fairlie. 


Executor un- 
able to state 
whether houses, 
the rentofwhich 
he has been re- 
ceiving as exe- 
cutor, arc lease- 
hold or free- 
hold, not al- 
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1817. representatives, — TlieCoiirt would have great difficulty 

in saying that what he has received he ha^not received 
JFreeman as executor. Then he says, ^^the whole of the per- 
Fairlie. sonal estate and effects whieh were possessed by his 
lowed to set up “ house of business on his behalf as executor of the 
the title of the testatrix, and of the produce thereof^ after payment 
heir at law as of her funeral and testamentary expenses, did not 
between himself « amount to more than 2000/.; but, for the reasons 
and the personal ^ aforesaid, he is unable to set forth the particulars.” 

P esentatives. denies, that the balance or surplus was consider- 
able, or amounted to 40,000/.*’ He says “ that, 
since the death of the testatrix, his house of business 
Calculia has received the rents and profits of the 
two houses, and invested the produce of the personal 
estate and effects, and of the accumulations thereof^ 
from time to time, in East India securities, in which 
the same still remain invested, except only that he 
has caused to be paid out of the said personal estate 
the funeral and testamentary expenses, and the lega- 
cies after mentioned, and such of her debts as have 
come to his knowledge, but to what apiount, or whe- 
ther or not all her debts due at her decease had been 
paid, he (for the reason aforesaid)” — that is, that his 
books are left in India — is unable to state, as to his 
“ recollection or belief, save that he believes all her 
debts have been paid ; and he apprehends and be- 
lieves that such personal estate, rents and profits, 
dividends and interest, have by this time accumulat- 
ed, under the management of the defendant’s said 
house, to about 30,000/.” 


That the exe- 
cutor is uncer- 
tain whether 
part of the pro- 
perty is real or 
personal, and 


Then he says, that, during his residence at Calcutta^ 
applications were made to him, us executor of the 
testatrix, on behalf of persons of the name of Oldham^ 
and that, since he arrived in this country, he has been 
applied to by Stephen Moore ^ who produced to 

him 
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‘‘ him a pedigree, representing Elizabeth the wife of 
^ Joseph Titylor^ heretofore Elizabeth Oldham^ and 
^ Charlotte Oldham^ as the two grandchildren of T/fo- 
mas Oldham^ the eldest uncle of Samuel Oldham^ 
and (as such) the co-hciresses at law of Samuel 
“ Oldham; but whether they are so or not he submits 
to the Court.” 

These are matters which must remain to be decided ; 
but they aflbrd no ground for the defendant’s not saying 
what he has possessed, and what he has paid, of this pro- 
perty. — He denies, that he, or his house, have, at any 

“ time after or since the decease of the testatrix, possessed 
himself or themselves of the whole or any part of her 
personal estate, except as before mentioned.” — Now 
what does that mean, except as before mentioned ?” 
The former part of the answer admits that he had re- 
ceived the property, but could give no account of it. — 
He says, “ that, at this distance of time, and for the 
reasons aforesaid, he does not recollect, and cannot in 
any manner set forth, whether he invested any of the 
property in government or other securities, in hiS own 
name, or in the names of any other persons, further 
than that; he believes such parts as were possessed by 
his house of business at Calcutta on his behalf werein- 
vested in Indian Government securities, either in the 
name of the defendant, or of his said house, on account 
of the testatrix’s estate; but which in particular he 
does not recollect, and cannot set forth.” — Then lie 
admits, that his house of business has, on his account, 
‘^received the dividends and .interest arising from all 
“ siich tnvestments and securities, and also the dividends 
and interest from the securities (if any) which be- 
longed to tile testatrix at her decease, but at what 
time or times they so received the same, or to what 
amount, or fromorupon whatsecurities or investments 
in particular, or from whom the" same were received, 

he 


1817 * 

Freeman 

r. 

Fairlie* 

(if real) who 
are the persons 
entitled to it, 
does not alFord 
him any ground 
for declining to 
set forth, in 
answer to a bill 
by the personal 
representatives, 
what he has 
done with tho 
property. 
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1817. be^ for reasons aforesaid, is unable to set forth as 

« to his recollection, belief, or otherwisoL”— Then he 
Freeman circumstance of his paying 500 sicca rupees 

Fai^ie. to Mr, Atkinson.— He states his application to him to 
transmit the property to this country, and that, if he 
refused to comply, it was in consequence of adverse 
clai ms. — He states his hav in g paid all the legacies, except 
the legacy to Joseph Butt; (and why he excepted that, 
I do not find any reason) — He says he has paid nothing 
on account of any residue; — then he goes on to state, 
“ that, without refcrencQ to his books and accounts, he 
“ is unable to set forth, save as aforesaid, what was the 
value of the testatrix’s personal estate, or whether 
^‘*the same was or not more than sufficient to pay all 
her testamentary and funeral expenses, or whether, on 
investigation, the whole or the greater part of her 
personal estate ought aOt to be considered as the 
personal estate of Samuel Oldham^ — Now, if it is to 
be considered as part of the personal estate of Samuel 
Oldham^ it will be a debt to be paid in the course of ad- 
ministration ; but, if he bad stated what the property 
consisted *bf, the Court would have had no difficulty in 
Executor hav- taking every shilling out of his hands. Since he has 
ing paid lega- ^.bought proper to pay legacies, J apprehend that he 
cies stands in a must (at least for the security ofthe fund) stand before 
situation in the Court in a situation in which the Court will not 
which (at least allege that debts are unpaid. As to the two 

y houses, that is a property which must be administered, 

of the fund) it i i . i. 

is not compe- either received it under no title at all, or under 

tent to him to which makes him a trustee for the persons who 

allege that debts have a right to claim the personal estate, — Then he goes 
are unpaid, on to say, that he has heard and believes, (although 
“ he does not know the same of hi» own knowledge,) 
that the whole of such personal estate as the testa- 
trix was possessed of or entitled unto at the time of 
<Mier marriage was Settled as in the bill mentioned.” 
If so, he had no right to touch one shilling of it. — Then 

lie 
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Freeman 

V. 

Fairlie. 


he says, he may have stated, upon the applications 1817. 
which hav^been made ib him on behalf of the plain-* 
tiffs, that the whole amount of the property in India^ 
including the value of the ttVo houses, by this time 
will be near 40,000/.,” — anaggregate sum of 40,000/. 
sterling, the particulars of which, after having had hrs 
observation fixed upon them for twenty-one years, can- 
not be set forth till some copies or originals of the ac- 
counts are got from India. — He admits “ that he has 
not taken measures to have any part of the property 
remitted tothiscountry, and thatthis is in consequence 
“ of adverse claims.” — He says, the whole remains hy 

vested in the public securities in India^ either in the the* whole 
name of the defendant, or of his house of business, amount of the 
“ (which in particular he cannot set forth,) but subject property is near 
to his disposal; unless some part of the produce is in 40,000/, and 
the bands of the said hottib at interest, which he ap- *^^t the whole 
prebends may be the case.” — It is a very extraordi- Invested 
nary thing — it may be that this gentleman may have an public 

apprehension that some part of this is in the hands of one . v. 

« , . , i- 1 . . . either iii his 

of his houses qf trade— but it is extraordinary , that he name, or in the 

cannot tell us whether the fact is so. — It is unfortunate; name of the 

for, if we could only have had the amount in the hands house in which 

of his house, there would have been no difficulty as to se be is a partner, 

much. — Where ap executor is doing what is right, it subject to 

is very fit the Court should give him every indulgence; disposal, 

but if this executor had told us in his answer what wa^ unless some part 
. IS in the hands 

the money that at any time he had lent to his house, the of the said house 

Court would have said, You have lent this money; you at interest, 
have made yourself the creditor of the house ; you are which he be. 
answerable; and the Court has nothing to do with a lievesmay be 
dealing that has not ear-marked the property. But, if the case, not a 
the defendant carftiot say how the fact is, Courts of sufficientadmis- 
Justice can do no more than parties enable them to do . money 

. , . ‘ III hi3 hands to 

by their admissions. It is to be observed that this is an 
impdrtant passage in another point of view. He admits njcnt into Court 
' ‘Mhal of any part of it. 
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Freemak 

• V. 

Fairlie* 

An executor 
dealing wi<h 
money in his 
hands is bound 
to ear-mark it : 
but, if he can- 
not answer as 
to the state of 
it, the Court 
has no power 
to act as upon 
Rn admission. 


that there may be some part out at interest, which be 
“ apprehends may be the case.” Then says, ‘‘ that 
be has not lent at any time any part of the estate, or 
*^ofthe produce thereof, upon any security; the same, 
and the produce thereof, hadng from time to time 
been invested as hereinbefore in that behalf men- 
“ tionetl, or interest allowed thereon.” — Then follows 
this — in the answer of an executor, at theend of twenty- 
one years, — of an executor, who states that he has laid 
out his property in Indian securities in his own name, 
or in the name of his house : — He says, that when 
“ such investments were made, or at what rate of in- 
terest, or what particular sum or sums of money or 
capital, was or were purchased in such securities with 
“ such sum of money so invested, for the reasons afore- 
said he is unable to set forth as to his knowledge, belief, 
or otherwise.” — So tha'^; with his observation di- 
rected to his own administration of the property for 
twenty-one years, he cannot state the particulars of any 
one sura in any public security, or that he has lent to 
his house. With a memory so defective as to these 
particulars between him and those for whom he is a 
trustee, he stands before the Court without having 
aided that defective memory by bringing *one scrap of 
paper to enable him to say where there is a shilling to 
administer. Then he says, “ he cannot set forth whe- 
then his said house of business, at any time or in any 
manner, employed any sum or sums of money which 
„ arose from the testatrix’s personal estate, and were 
possessed by them on his account, or the interests, 
“ dividends, oi produce of any part thereof, about their 
“ trade or business, or in any other manner for their or 
“ his benefit or advantage.” Here *lie states that he 
cannot tell whether he has employed it for their benefit 
or his own; and, in a subsequent passage, he denies hav- 
ing mgde any benefit of it at all. — Then he says, “he 

“ believes 
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believes such monies were from time to time vested in 
Indian seohrities, and that, previous to such invest- 
ment, while the monies were in the hands of his house, 
the same, or a higher, interest was allowed there- 
upon, than was payable upon the said securities ; and 
therefore he submits that his house was entitled to 
make use of the monies on whickthey so paid interesb 
whether they did or did not in fact make use of the 
same.’^ That will be a question to be tried when this 
cause comes on between him and the cestui que trust. 
Then he goes on to state, what is a very extraordinary 
circumstance, — that he has no. separate account of 
^^his transactions as executor, and that all the accounts 
^^are contained in the books*’ of the two or three 
houses he mentions. He has, therefore, as executor* 
done that which no executor is justified in doing ; he 
has blended the accounts of:bis executorship, supposing 
him to have kept them, with the accounts of his com- 
mercial houses; and it now turns out, not only that 
he pledges himself by his answer to this, — that he can- 
not produce tjjat which he ought to have, — separate 
accounts of his transactions with the estate to which he 
was to administer as executor, — but that he does not 
even give the ’plaintiffs any account, or description of 
the books, accounts, or papers, in which the narrative 
of his administration is to be found, save that it is to 
be found in the books of all these houses. Now I have^ 
gone through this bill and answer,* for the purpose of 
stating the principles of the Court with respect to mo- 
tions of this sort, — I mean as to paying money into 
Court, — and to secure myself from a hasty interpreta- 
tion of what appears to be the contents of the answer, 
which (like all answers) must be looked at as more 
or less deserving of credit as they are or are not an- 
swers meeting fairly all the inquiries contained in 
the bill. That there are inquiries*in this bill which, in 

' * nine 


4f 

1817. 

Freeman 

V. ’ 

Fairlie. 


An answer is to 
be looked at as 
more or less de- 
serving of cre- 
dit, according 
as it more or 
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1817. 

V. 

Faiulie. 
less fairly meets^ 
all the inquiries 
contained in 
the bill. 


Indulgence of 
the Court to 
executors and 
trustees jiaving 
a difhcult duty 
to perform, but 
keeping their 
accounts regu- 
arly, being al- 
ways ready to 
give informa- 
tion as to the 
state of the 
fund, and hav- 
ing provided 
for the security 
of the fund, no 
more than strict 
justice, and as 
such to be con- 
sidered. 


nine hundred and ninety-nine cases out of a thousand, 
would have produced, on the part of ah t^xecutor who 
had been administering a testator’s estate for twenty-one 
years, some satisfactory information for those entitled to 
the property, no one, after what I have read, can deny. 
The Court is in the habit, and I have never broken in 
upon it, of looking Jhto questions with respect to exe- 
cutors and trustees who have difficulties in executing 
their trust with an indulgence which hardly deserves 
that name — for it is no more than strict justice. The 
Court has every favourable leaning towards executors 
and trustees ; keeping their accounts regular, and being 
at^all times willing td inform the Court of the situation 
of their ^flairs, and the difficulties they have to meet 
with and encounter. I atn perfectly ready to say that, 
where persons are living in England^ and there is an 
intestacy locally situated ifi JwdiVi,— where difficulties 
arise as to the property, — where it is doubtful whether 
you can safely remove property which is collecting a 
large interest, — and where an executor comes forward 
and says, there are these circumstances of difficulty 
which I have to encounter. — Here is the state of the 
fund — it amounts to so much; — I have laid it out 
“ in securities, which will be yours, for they are ear- 
“ marked,—! have stated it in an afcount which has 
been kept separate, — it is in a situation in which it 
can never meet with accident, let what will come of 
me or my concerns;” — in such a case tliere is not the 
least doubt the Court would do every thing that could 


be done to enable such an executor to extricate him- 
self from his difficulties. But I must really say, and 
I am sorry to say it, that this is the first case in which 
1 ever met with such an imperfect* answer as this is 
at so distant a period. At the same time, whatever 1 
may think of the defendant, I am bound to give credit 
to him ; — » I must believe him for the purposes of 

1 justice. 
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justice.— -Then, if I must believe him, the question 1817. 
upon the firsi part of the motion is, Have I an admission 
that he has 30,000/. in his hands in which the plaintiffs 
are interested, solely or together with other person^ Faiucie. 
enabling me upon such adpiission, to order him to 
bring all the money into Court ? 1 am of opinion that 

I cannot do it ; but 1 think it right to say that, under 
all the circumstances, 1 can take the personal estate to 
have been in 1791 !?000/., and that 1 may add the ac- 
cumulations to 1812 ; but 1 have not in this answer 
any distinct admission, that he has laid out the money 
in East India securities in such a way as to enable me 
to ascertain and order him to bring in what is the fair 
amount of the personal estate. — As to the the 

greatest part must be considered as arising out of a 
fund to which the plaintiffs may have difficulties in 
primarily sustaining their f^ht. 


As to the other part of the motion, with respect to 
bringing the books into Court, it is a case of some 
novelty and difficulty ; but all the difficulty is out of 
the question with reference to an executor. It is] and 
must be understood to be, the bounden duty of an exe- 
cutor, to keep clear and distinct accounts of the pro- 
perty which he himselt is bound to administer ; and I 
have not the slightest difficulty in saying that, if all 
these books were the books of a banking house in* 
London^ and an executor thought* proper to put the 
accounts of a testator's estate into his banking books, 
he shall not be allowed to tell me, the cestui que trusty 
that I have no right to see his original accounts of my 
property. To an executor so acting I should say, they 
shall see every pai^t of these original books which con- 
tain any part of this transaction. The case would be 
a case of greater nicety with respect to the partners 
of an executor who bad permitted him to place in the 
general books his accounts as executor. I should say, 

upon 


It is the bound- 
en duty of an 
executor to 
keep clear and 
distinct ac- 
counts of the 
property which 
he is bound to 
administer. 

If, therefore, he 
chooses to mix 
the accounts 
with those of 
his own trading 
concerns, he 
cannot thereby 
protect himself 
from producing 
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the original 
books, in which 
any part of 
those accounts 
maybe inserted. 

It is a more 
difficult ques- 
tion as between 
an executor 
bound fo pro- 
duce and his 
partner intrade; 
but, if the part- 
ners have per~ 
mitied him to 
mix the ac- 
counts, it seems 
they cannot 
afterwards ob- 
ject to the pro- 
duction. 

Clearly so, in 
a case where the 
executor has 
admitted the 
having lent 
to the house 
part of the trust 
property, and 
that they have 
been dealhig 
with it. 

Executor in 
India^ coming 
to England^ 
and, after 21 
years, being 
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upon the mere fact of their having so permitted him^ 
that this Court would not allow them tt> withhold a 
free inspection of the books; and I should say it was 
clearly due in a case in which an executor alleges that 
he may have lent to them money, part of the testator's 
estate, at interest, on a loan between him and them, 
and whfere the executor says they have been dealing 
with it by laying it out on securities. The partners 
are not before me ; and all 1 can do is to order Mr. 
Fairlie to bring into Court duly attested copies of all 
the entries in the books and papers relating to this 
estate; and I add that he shall do so within six months. 
When I say six months, I consider at the same time 
that be^ay not be able to do it within that time. 
But if an executor, instead of being able at the end 
of twenty-one years to put in an answer which will 
enable the Court to say to him, Bring into Court so 
much money, states in his answer that the reason why 
he cannot give a sufllcient answer is, that he admi- 
nistered this estate from 1791 to 1809 in India — that 
he cfipae here in 1809 — that' he left behind him every 
papeV, book and account, — and that he has no memory 
of the particulars and items of an estate administered 
under his. own observation from 1791' to 1812; — I 
own it does appear to me to be the duty of the Court 
to put him under the necessity of coming to the Court 
^rom time to time to shew that he has done his utmost 
to supply his own defect, and that, if it is necessary to 
have the time enlarged, the application should be made 
by him for that purpose. I shall calculate what is a 
fair interest of the 2000/. 

Order ^ — That the defendant WHlitim Fairlie do 

within two months from this time, pay the sum of 
“ 3080/. into the Bank, with the privity of the Ac- 
“ countant-General,1lo the credit of this cause, to be laid 
‘‘ out in the purchase of Bank £3 per cent, annuities, 

‘‘ and 
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1817. 

Freeman 

Faireie, 


^and that the said defendant do, within six months, 

produce arid leave upon oath with his clerk in Court 

in this cause for the inspection of the plaintifis, their 

solicitors, and agents, copies (duly attested and veri- 

tied by affidavit) of all entries relating to the estate of called upon to 

Hannah Ilaigh the testatrix in the pleadings men- account, alleg- 

“ tioned, in all the books, papers, and writings touching ‘"f that he has 
’ , . . A- - • left Ills books, 

“ or relating to the matters in question m this cause, in j,im 

“ the custody or power of him the said defendant, or india^ or- 
“ his partners or agents at Calcutta in the East Indies, jered to pro- 
or elsewhere.” • duce copies of 

all entries in 

such books, See. within six months, though it is impossible hcv should 
do so, in order that tlic Court may have an opportflnity from time to 
time of seeing that he has used proper diligi^ce. 


FISIIEll t. MEE. Julyll. 

T he bill filed in term 1816, by the ad- Defendant hav- 

ministrator of Nathaniel Mason deceased, prayed pleaded in 
an account of the personal estate and effects of Mason 
possessed by the* defendant, and of their partnership |,^YhVbilT*^aiid 
dealings, together with an injunction to restrain hini answered as to 
from collecting any more of the partnership’s effects, remainder, 
and a receiver. is not entitled 

to an order to 
put the plaiutiff 

On the 27th May 1817, the defendant put in a plea g^j„g at law to 

to such part of the bill as sought to open partnership his election. 

accounts which had been settled, and an answer to the A plea cannot 

rest of the bill, setting out other accounts, upon which 1*® considered 

he admitted sums to a certain auiount to be due to the answer 
, . , . . . . • for such a pur- 

plaintin as administrator. 


In 
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In Trinity term the plaintiff brought an action in 
the King’s Bench against the defendant/^ for part of 
the amount stated in the schedules to the answer. 

On the 25th of June 1817, an order was obtained on 
the part of the defendant to compel the plaintiff to 
elect, in the usual terms of such order, viz. Foras- 
much as the Court is informed, &c. that the plaintiff 
having hied his bill in this Court against the defendant, 
he put in his answer thereto on the 27th of May last, 
and yet the plaintiff prosecutes the defendant at law, 
and in this Court, for one‘and the same matter, whereby 
he is doubly vexed: it is hereupon ordered, that the 
pliiintiff, upon notice liereof to his clerk in Court, and 
attorney at law, do within eight days make his election 
in which Court he will proceed ; and, if the plaintiff 
shall elect to proceed in this Court, then the plaintiff’s 
proceedings at law are hereby stayed by injunction ; 
but in default of such election, oi if the plaintiff shall 
elect to proceed at law, then it is ordered that the 
plaintiff’s bill do henceforth stand dismissed, with 
costs^-T &c^(a) • 

The plaintiff now moved to discharge that order, 
upon the ground of a case in A/osc/'ey (/?) where a de- 
fendant having put in a plea in bar, and obtained an 
order for the plaintiff to make his election whether he 
^ould proceed at law or in this Court, the Lord 
Chancellor {KingX upon the plaintiff’s motion dis- 
charged the order; for that the order went on a 
supposition that the plaintiff had an election, and 
“ yet the defendant pleaded he was entitled to no relief 
in equity, and therefore the plaintiff was not obliged 
to make his election till the plea w«is argued*” And 


(a) Ileg. Lib. A. 181(5. {b) Anon. p. 304. 

fo. 1084. 


Ill 
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in that case, another was cited, of Vaughan v* Welsh 
(a)j where, pn a plea of the statute of limitations^ an 
order to elect had been discharged for the like reason. 

Sir S, Romilly^ in support of the motion to discharge 
the order. 


1817. 

Fisher 


V. 

Mee. 


Bell and Meggison^ contra, insisted that a plea is an 
answer within the scope of the rule, which is, that a 
plaintiff proceeding in law and in equity for the same 
matter shall be put to his election after the defendant 
has answered his bill, but not before. The plea in this 
case was of a stated account, and went only to part of 
the bill. The action was in respect of other matters 
which were contained in the remaining part of the bill, 
and to that the defendant had put in an answer. 

Sir S. Romillj/^ 

A plea is to be taken as an answer to no other pur- 
pose than to satisfy the terms of an order to answer. 
This is evident from no plea being ever orde|*j^^d to 
stand for an answer without its being added that the 
plaintiff shall have liberty to except. In such a case 
as this, the plaintiff cannot except to the answer till the 
plea is disposed of; — so that, to disappoint the rule, a 
defendant would have only to put in an insufficient 
answer, upon which he might obtain the order; unless 
the meaning of it be that the defendant shall have first 
answered fully. 

The Lord Cuancellor. 

It is impossible to say that a plea and answer is an 
answer, within the meaning of the rule. Suppose the 
plea were to the whole bill — could that be an answer 


(«) Mosely, 210. 


for 
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1817. 

Fisher 

V. 

M££. 


Rolls. 

Jtt/y 24. 

Bequest of re- 
sidue “ to the 
■widows and 
children ot 
seamen belong-- 
ing to the town 
of Linerpool^^* 
held a valid cha- 
ritable bequest 
to be applied in 
aid of a sub- 
sisting charity 
for such poor 
sailors^ widows 
and children as 
should, ill the 
judgment of the 
persons ap- 
pointed to ad- 
minister, be 
deserving ob- 
jects of it. 


for such a purpose as this ? Then, by the same reason, 
neither can a pica to part of the bill be sa held. It is 
quite erroneous to say that a plea is an answer to all 
purposes. 

[The Order discharged.] (") 
(a) Reg. Lib. 1816. A. fo. 1380. 

I’OWELLr. The ATTORNEY-GENERAL and 
ROBERT PENDLETON. 

J AMES PENDLETON, a trader on the river 
PiopoTJgos in Africa, and a native of Liverpool , .hy 
his will dated the 10th of Jtdi/ 1S02, bequeathed the 
residue of his estate to the widows and children of 
seamen lielonging to the town of Liverpool, and ap- 
pointed the plaintifl' his executor. The bill, filed 
against the Attorney-General, and Ibc testator’s next 
of kin for the directions of the Court as lo the applica- 
tion of this residue, charged that there was no existing 
charitable institution for the relief of widows an I 
children of seamen belonging to the town of Liverpool, 
but that there were almshouses in the toSvn for widows 
of seamen, erected by virtue of different charitable be- 
quests, and a hospital, under an act of 2Q Geo, 2. r. 58., 
for the relief of maimed and dibbled seamen, and the 
widows and children of such as should be killed, &c. 
;in the merchants’ service. 

The defendant, the next of kin, by his answer, in- 
sisted that the bequest was void for uncertainty, and 
claimed the residue as undisposed of. 

By the decree made on the hearing^fa), it was referred 
to the master to inquire whether there were any and 

(a) July 1809.* Reg. Lib, 1808. B. fo, 1091. 




what 
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what charitable institutions for the benefit of the widows 
and children of seain#.u belonging to the town of Li^ 
verpooL 

The Master by his report stated several charities for 
poor seamen’s widows, and others for the poor of Lher- 
pool generally, besides the liospital mentioned in the 
bill ; and one under the will of Elizahclh Caln^ dated 
the 8th of Jnne 1778, whereby she directed the residue 
of her estate to be continued at interest or placed out 
on government securities at the discretion of her exe- 
cutors, and after their death, of the rectors of Liverpool 
for the time being ; the interest to be paid and distri- 
buted unto and among sucli poor sailors^ zeidozes and 
orphans^ inhabiUmls of Tjiverpool, as slmnhl in their 
judgment be deserving ob jects of charily. 


1817. 

POWELC 

V. 

The Attou- 

NCY-GliNGKAL. 


The cause now coming on for further directions, 
Bell for the next of kin statcxl the question to be, /irsf, 
whether there was a good charilabU* bequest, and, if 
so, whether it was general, or to go in aid cA' any of 
these specified charities. 

Mitfordj for the Attorney-General. 


The Master of (he lloETiS held that it was a valid , 
bequest, and that the words were sufliciently descrip- 
tive of the last of the charities mentioned in the Mas- 
ter’s report. 


Order. — Residue to be paid to S. R. and R. H. R. 
elerks, the now rectors of Liverpool^ to be by them laid 
out in their names at interest, and Upon their death or 
resignation to be transferred to their successors, rectors 
VoL. III. K of 
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1817. of Liverpool for the time beiii*: — the interest to be ap- 
plied by them for the benefit ot widows and children of 
1 owELL seamen belonging to tiiC port of Liverpool^ in like 

The Attor- manner as the proceeds of the property devised by . 
2 V 2 ;y-GE^EiML. Caw, and apjdied according to her will.” (a) 

(a) Reg. Lib. 1816. B. fo. 1.580. 


Roj.ls. 
July 20, 30. 


LE GRICE and Others t. FINCH and Another. 


EJ). by will, r^TJZABETU DUNCII, by her will, dated OcL 
reciting“Ointit Jlj 1805, reciting “ that it was the wish and desire 
was the wish of « of her mother and herself that the 500/. they bad then 
heirsdf^UmTho upon mortgage should be given to (the plaintilF) 

500/. they had S'o/ 2 / 2 ?V/v^w 2 zXrGnccandherfamiJy in manner therein- 
then out upon nftcr mentioned,’’ gave and bequeathed to (the de- 
morlgage fcndants) her executors, immediately after the decease 

should be given of her mother, the said .500/., w ith all interest due 

^ V 4 

to »V. G. and thereon, upon trust for the plaintiffs as therein mcii- 
her family,” be- tioncd. 
queaths Ihe 

said jOO/., with testatrix s mother died in Jane 1809, inteslate, 

cordingly. upon which her daughter the testatrix toot out admi- 
The 5 esta- " nistration, and by virtue theieof possessed herself of her 
irix, at the time property, and didd shortly afterw ards without having 
of making her altered her will, 
will, had a sum 

of 500/. out on praying an account of the legacy of 500/,, 

wh[ch^she after- various circumstances, from which it appeared that 

wards called in, 

and applied to different purposes. 

The mother being dead, the Testatrix took out administration ; and, 
upon her death, without heaving altered or revoked her will, the ques- 
tion vvas, Whetlier the legacy was adeemed ; and held no ademption. 
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the testatrix being previously to the date of her will 
indebted to her mother in a sum of 536/., and being 
also entitled to 500/, out on mortgage, it was agreed 
between them that the mortgage money should be con- 
sidered as the property of the mother in part of that 
debt, and that, after her death, the same should go to 
the plaintiiTs, Mrs. he Grice and her children ; in pur- 
suance of which agreement the will in question was 
made. 

The answer of the executors denied all knowledge 
of this alleged agreement, and stated that the money so 
out on mortgage at the date of the will was afterwaills 
paid off, being called in by the testatrix herself, who had 
applied part thereofto her own immediate purposes, and 
invested the reinaiiulor in stock, %vluch had been sold by 
the defendants since her death, and applied in the pay- 
ment of debts and legacies; the defendants insisting 
that this was an ademption of the legacy, being a spe- 
cific legacy of money due on mortgage, and there being 
no property ofi the testatrix at the time <>f4ier death 
to answer that description. Itambling v. IJsler^ (a) 
Fr^er v, Morris, {b ) 

* 

Evidence of the agreement alleged by the bill was 
entered into on the part of the plaintiffs, w hich was ob- 
jected to on the part of the defendants as not sufficient 
to. establish the fact sought to be proved; and it was 
admitted that, if necessary to resort to it for the pur- 
pose of deciding the question, there must be an in(|iiiry 
directed. 

, Sir S. RomiUji/ and flcaJtl ; Hart and Raithhy^ for 
the plaintilfs, and for defendants in the same interest 
with the plaintiils. 




Hefl 


(<'/) Aiiibl, dOli 


(d>) 9 Ves. 360, 
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1817. 
Le Grice 

V, 

Fijscji. 


Bell and Richards^ for tfte defendants the executors. 

The Master of the Rolls, considering that an 
inquiry might be necessary, desired to look at the 
j)leadings. 


77/e Master of the Rolls. 

1 doubted at first whejther it might not be necessary 
to direct some inquiry with respect to the interest which 
the mother had in thjs money. Cut on further consi- 
deration I think the question may be decided upon what 
appears on the face of the will ilsclf. And, attending 
to the description of the thing given, it seems to me that 
the legacy is not adeemed by calling in the mortgage. 
The essential characteristic of the legacy is, that it con- 
sists of a sum, in which the tcstatri^c admits that her 
mother and herself had some sort of joint interest, and 
which they were both desirous of giving to Mrs. Le Grice 
and^ier fkinily. This characteristic wa^^ not at^all de- 
pendent on the particular securdy on which the money 
might be placed. The testatrix considers the circum- 
stance of its being at that tin»e out on mortca^e as 
merely accidental. She speaks of the 500/. we have 
,now out upon mortgage.” That is descriptive of the 
present situation o/the money. The next day it might 
not be out upon mortgage. Hut it would still be the 
500/., in which the mother and the daughter had a joint 
interest; and which, at the time of the will, they had 
out upon mortgage. The thing given is not the mort- 
gage, but the money. It is the said su77i of 600/., that 
she gives to her executors. What is the said sum"/ 
That sum of 500/., which belonged to her and her mo- 
ther, and which at a»given time was out upon mortgage. 
Whether it remained out upon mortgage at the time of 

the 
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the testatrix’s death, appears to me to be a matter of 
indifference. That circumstance is no ingredient in the 
gift, either by way of condition, or of inherent description. 
I am, therefore, of an opinion that the legacy is due. 


OGILVIE X. FOLJAMBE. 

T he plaintiiF being possessed of the premises in 
question, (a leasehold house in Grosr)€nor‘place}^ 
by virtue of a lease from Earl Grosvenor for eighty-nine 
years from Lady^day 1800, to Thomas Bannister^ Esq. at 
a rent of 31/. 10s., and of an undei^Iease from BannisUr 
to the plaintiff for eighty-six years and a quarter from 
Christmas 1802, at the same rent, subject to a mort- 
gage for 12,000 to Coutts^ in the month of June 1804^ 
entered into a treaty for sale thereof to the defendant, 
which treaty having been broken off, the premises were 
put up to sale by auction on the 8th of the same month, 
and bought in for the plaintiff*. The printed par- 

^ Pro?id€<l the name be inserted in an instrument in such a manner as 
to have the effect of authenticating it, the requisition of the act with 
respect to signature is complied with, and it does not matter in what 
part of th*e instrument the name is found. 

The right to a good title does not grow out of the agreement be- 
tween the parties, but is given by law ; but a purchaser may waive his 
light by going on with the agreement after he has full notice that lie 
is not to expect a good title. This is, in such case, matter of notice, 
and not of contract. 

If the vendor of a leasehold interest means to sell without producing 
his lessor’s title, he ought to declare it.^ 

There may be waiver without any specific contract, as in cases of 
carriers, partners, &c. 

Verbal decliirations of an auctioneer at the time of sale not to be 
received in contradiction to the printed particulars. But quaere as to 
the effect of personal information of a mistake in the particular. 

Qucercy Whether even a covenant against incumbrances will extend to 
protect a purchaser against incumbrances of which he has express notice. 
^ ticidar 


1817. 
Le Grice 
Fixcu. 


Rolls. 

2 ^, 23 . 25 . 

Agreement to 
purchase, esta- 
blished upon a 
correspondence 
referring to the 
terms of such 
agreement. 
Parol evidence 
is admissible to 
explain the sub- 
ject-matter of 
an agreement, 
although not to 
vary the terms. 
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Ogilvie 
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Foljambe. 


ticular of sale, (with a ,<K>py which the defendant 
was proved to have been furnished previous to the sale 
taking place,) contained a full description of the pre- 
mises, and of the tenure under which they were held; 
and one of the conditions was, “ that, on the fi4th of 
Juhy following, the vendor should execute the con- 
veyaiice, with a good title to the estate; such title to 
originate and be derived from the lease under which 
the premises were held by the vendor; and the pur- 
“ chaser should not be entitled to call for the produc- 
tion of, or to inquire into, the title St the lessor.’' 


« After the auction was over, the auctioneer (according 
to his own statement given in evidence) waited upon 
the defendant, and furnished him with another copy of 
the printed particular, informing him that the plaintitt 
had lowered his price for the premises, and at the same 
tiraeobserving,thatifhc(ihe defendant)shoiild purchase, 
it must be according to the description, and under the con- 
ditions contained in the printed particular, except as to 
aiicjLion duty ; upon which the defendant enquired whe- 
ther it would make any diflerence if he should write on the 
subject to the plaintiff or to the witness, and was informed 
that it would be the same thing.i.Subsequent to this con- 
versation, some discussion took place between the plain- 
tiff and defendant, in the course of which the former 
agreed to abate his price from 16,000/. (the sum first 
asked) to 14,000/., and, the defendant having expressed 
a desire that the mortgiigc to Coutts should be suffered 
to continue on the security of the premises, the plaintiff 
wrote him the following letter, dated the 26th of June :) 

Mr. O. has the pleasure to acquaint Mr. F. that 
“ Mr. Couiis agrees to allow the mortgage to continue 
for a year, if Mr. F, will be so good as to call and 
promise not to, exceed that time without further 
arrangement. — ^Mr. O. has, by the advice of Mr. 
Herman (the auctioneer) reduced the price of the 

house 
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^ house 2000/., and he is confident that in a year or 
two it woidd sell from 2000/. to 4000/. more than 
he offers it at to Mr, F. — And, besides this ad- 
vantage to Mr. F.^ he requests him to consider, 
that the rise of the funds gives a purchaser with 
“ a year’s credit an additional advantage of 20/. 
per cent. At least, Mr. O., after the fullest con- 
sidcration, and with every wish to conclude an 
agreement, cannot come down lower than J 4,000/. 

“ for the house and fixtures of every kind, three 

cc irmch plat^chimney glasses, two ditto pier glasses, 
with satin wood tables, ^c. ; but, to shew his desire 
of approximation, he will request Lady Marj/s »c- 
“ ceptance of a pier-table of the saifne kind, &c. (spe- 
cifying several articles of furniture) Mr. F. agree- 
ing to take the window curtains, carpets, and furni- 
“ tore on the principal floor by valuation. In his 
‘^instructions to Mr. yesterday, Mr. O. had 

“ required that Mr. F. should enter from Midsummer^ 
“ allowing Mr. O. a month to clear, lie will further 
“ give Mr. Fm an option to enter the lai pi' Aiigusl^ 
“ the 1st of Septe^nher^ or the 29th, Mr, O. paying up 
“ interest, rent, and taxes, to the day Mr. F. names.” 
To this letter the defendant returned an answer, the 
same day, in the following terms. “ Mr. Foljambe 
“ presents his compliments to Mr. Ogilvkj and is ex- 
“ treinely obliged to him for his note, and for the very 
liberal and accommodating terms which he has pro- 
“ posed, and, in consequence of it, although Mr. F. 
“ is still of the same opinion as to the value of Mr. O.’s 
“ house, according to the times, he will not trouble 
“ Mr. O. with any further discussion, but agree to the 
“ terms first proposed — to give 14,000/. for the pre- 
“ niises, including fixtures of every description, the 
“ pier and chimney glasses, &c.^ Mr. O. to pay the 
“ interest of the 12,000/. to the 29th of September^ and 
“ the taxes, and to have that time to remove. Lady 

Man/ 


Ogilvie 


v» 

Folj ambe. 
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Mary desires particular]^ to thank Mr^ OgiMe for 
Ills very obliging offer to her : but, as she does not 
wish to take the drawing room furniture, she will not 
encroach upon his liberality further than to request 
to be allowed to purchase such articles of furniture, 
which Mr. O. intends to dispose of, as may on further 
“ consideration appear desirable. Mr, F, will have the 
honour of calling on Mr. O. at half-past eleven 
“ to-morrow, if not inconvenient to him.” The ar- 
rangement with Mr. Couits was afterwards completed 
on the terms desired by tfie defendant. ^ 

4t Was also in evidence that the defendant gave direc- 
tions to Ilermon to take measures for disposing of the 
house he then lived in, in consequence of his having 
agreed for the purchase from the plaintiff. The plain tiff’s 
solicitors immediately afterwards prepared, by his direc- 
tions, the memorandum of an agreement, upon the terms 
concluded on, and which ended by making the defendant 
expressly agree not to require any further or other 
titl^, or evidence of title, to the prennses, than the 
existing lease, and any assignment or other dispo- 
“ sition that might have been made thereof.” The 
plaintiff sighed one part of this agreement, and sent a 
counterpart for the signature of the defendant, to the 
defendant’s solicitors, to whom the plaintiff’s solicitors 
afterwards (on the 9th of September^ sent an abstract of 
the plaintiff’s title, beginning with the original lease from 
Jjord Grosvenor, and also copies of the abstract of Lord 
(7rojrc;zor’sti tie, stating, however, in an intervicwbetweeii 
the solicitors of the respective parties on the SQth of 
Seplember, that they did not consider Uie plaintiff bound 
to produce Lord Grosvenor*^ title, but that, having pro- 
cured copies from his Lordship’s solicitors, they had sent 
them for the satisfaction of the defendant, and without 
prejudice; and subsequently, by letter, they expressly 
denied the obligation to do so. On the other hand, 

the 
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the defendant’s solicitors ^jected to the agreement 
which had been prepared, on the ground (among others) 
of its containing no stipulation for the prodtiction of 
the lessor’s title; insisting upon having such stipulation 
inserted ; which being refused on the part of the plaintifl^ 
the defendant declined to execute the same, and took no 
further steps towards the completion of the purchase. 


1817. 

Ogilvic 

V. 

Foljambe. 


On the 29th of September, which was the day for 
completing the contract, notice was given by the plain- 
tiff’s solicitor#lhat the plaintiff was ready to carry the 
agreement into execution ; and the plaintiff afterwards 
filed his bill for a specific performance, praying, in the 
alternative, that it might be declared the plaintiff was 
not bound to shew the title of the original lessor, or if 
he were, that he had shewn all that was necessary to 
establish a good title. 


The defendant died before putting in his answer to 
this bill, and the suit was revived against his personal 
representatives, who, by their answer, contcjjnded^ that 
the treaty by private contract was wholly distinct from 
the conditions of sale by auction ; alleging that the de- 
ceased always considered the correspondence between 
him and the plaintiff as mere treaty, to be reduced into 
an agreement, and that he never had it in contempla- 
tion to make a purchase of such magnitude without* 
hdving a good and marketable title to the premises ; 
and further submitting that, if any agreement whatever 
existed, it could only be derived out of the correspond- 
ence ; and that, if a sufficient agreement was constituted 
by the correspondence, in such case the plaintiff was 
l30und to produce his lessor’s title. They denied any 
special agreement on the part of the deceased to take 
the vendor’s title without such production ; insisted 
that, if a written agreement were to be considered as so 
constituted, yet any conversation between the auctioneer 

and 
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and the deceased would be allowed to explain, add 
to, or vary the same ; but nevertheless su{)mitted whe- 
ther or not, and how far, such letters could be consi- 
dered as admitting the alleged agreement. 

Sir Arthur Piggottj Cooke^ and Farrer^ for the 
plaintiff. 

Sir Samuel RomiUij^ and Bernal^ for the defendants. 

An objection was taken on the part of the defendants 
to the admissibility of the evidence of the auctioneer. 
It was insisted that qny question as to the terms of an 
agreement must be decided only by reference to the 
agreement itself; — that the evidence offered in tliis case 
was an attempt to vary the agreement by adding a term 
not to be found in it; — that there was not a word in 
the correspondence, which was said to constitute the 
agreement, about the conditions of sale; and that, 
from the very silence of the agreement respecting them, 
the vendor must be held to be bound to make the usual 
marketable title. ‘ 

On the other side, it was contended th it the evidence 
w as offered, not to add to or vary the agreement, hut 
to shew what it was that the vendor intended to sell, 
and that the purchaser had notice of the vendor’s 
being able to give him. 

The evidence was ordered to be read, without pre- 
judice. 

For the plamdjf. 

As to the siifliciency of the a^»reemeiit, by letter; 
Fozilex. Freeman {a)y I/udifleslo?! v. Briscoe {h)^ 


1817. 


OgJI.V tE 

V, 

Foljambe. 


(^0 0Ve..36l. Sugd. V. iV J\74. 


(b) 1 1 Ves. 68:^. 
tier so a 
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derson v, Jackson, (a) Tlie jnsertion of the name in any 
part of a note or letter, without formal signature, is 
sufficient. 

On the point of notice, Daniels v. Davison {b)^ Hick 
V. Philips, (c) 

Whatever may be the right of a purchaser to require 
the production of the lessor’s title, he may by his acts 
and conduct waive that right without any express 
stipulation, ^hite v. Foljarribe (rf), Devcrell v. Lord 
Bolton, (e) 

-,.y 

The evidence in this case is only a declaratioirof 
what the vendor has to sell — not a freehold, or lease- 
hold generally — but such an interest as Mr. Ogilvie 
himself had, and no other. 

For the defendants. 

First, the letter which is said to constitute the agree- 
ment on the part of Mr. FoJjamhe^ amounts only to a 
proposition resting on treaty. Secondly, if\herd is an 
agreement, still there must be a reference to the Master 
as to title generally. 

• 

The material question, which is as to the production 
of the lessor’s title, will principally depend upon the 
evidence of the auctioneer, and to what extent it is to be 
received. It cannot be received to prove even collateral 
matters, which are of the essence of the contract, llich 

JacksoHy (f) Brodie v. St. Paul^(g) Clinan v. 

(tf)r 2 Bos. & Pull. 23S. duce the lessor’s title, Fildcs 

(b) 16 Ves. 249. v. Hooker^ ante Vol. JI. 

(c) Pre. Cha. 575. p. 424. 

(a) n Ves, 337. (/) 4 Bro. 514. 6 Ves. 

18 Ves. 505. And see, 3J4Miote. 
as to the obligation to pro- (g) 1 Ves. j. 326. 

Cookcj 
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Cookey (a) Powell v. Edmunds, (i) If an agreement at 
all, this was a new agreement in substance. The letters 
do not refer to the conditions of sale, and the e xpression 
used by the defendant, of his agreeing to the terras 
first proposed,” is entirely unexplained ; and, if capable 
of explanation, it must be by some writing signed, or 
otherwise not to be admitted. “ It is in vain to reduce 
a contract to writing, if you may afterwards refer to all 
that has passed by parol.” (c) If it rests doubtful whe- 
ther what has passed in correspondence was only treaty, 
according to Huddleston V. Briscoe (r/), and Stratford 
V. Bosworth (€), the parties must be left to law. JDu- 
ni^b V. Davison has no reference to this case. 


The Master of the Rolls. 


Upon the first point, I am satisfied that the letters 
amount to a complete agreement. The other point may 
deserve rather more consideration, and I shall defer 
giving my reasons respecting the first till I am ready 
to pronounce judgment on both together. 


The Master of the Rolls. 

Two questions have been made in tliis case — first, 
whether there is a complete agreement bctueeii the 
parties, — secondly, supposing there is, whether the de- 
fendants are entitled to the usual general reference 
with respect to the title. 

I. As to the first, the agreement, supposing* it to be 
properly signed, is reduced to suflicient certainty by the 

c 

(a) 1 Scho. & Lef. 22. 35- (r) Per Heath J. in Pkh^ 

O’ llcrlih^ \ . Jlcdgcsy ib.l23. crwgy.Doicson^ 4 1 aunt.784. 

12 East, 0. • (d) 11 Ves. 583. 51)1. 

(e) 2 Ves. ik D. 341. 

two 
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two letters of the 26th of June 1814, I see nothing 
that remained to be adjusted between the parties — 
nothing that required explanation — nothing to be the 
subject of further treaty or correspondence. The sub- 
ject matter of the agreement is left, indeeda to be as- 
certained by extrinsic evidence; and, for that purpose, 
such evidence may be received. The defendant speaks 
of Mr. Ogihie^^ house,” and agrees to give £14,000 
for the premises and parol evidence has always been 
admitted, in such a case, to shew to what house, and to 
what premises, the treaty related. In whatever sense 
Mr. Foljamhe may have used the word “ firsj,” it creates 
no ambiguity as to his meaning ; Tor he distinctly spe- 
cifies what the terms are to which he does agree. Mr. 
Ogilvie'^ further offer of throwing certain articles of 
ornamental furniture into the bargain seems indeed to 
be accompanied with the condition of Mr. Foljambc's 
taking the carpets, &c. at a valuation. But that did 
not at all affect the rest of the agreement. It was 
merely an offer, which Mr. Foljamhe had the option 
either to accept or decline ; and, when he dpcVmed it, 
tlie business was left in the same state as if that addi- 
tional offer had not been made. As to tlie mortgage, 
Mr. Foljamhe appears^ to have rested satisfied with the 
information Mr. Ogilvie had given him as to Messrs. 
Couits^B readiness to continue it for a year, and there- 
fore thought it unnecessary to stipulate any thing 
further than that the interest should be paid to the 29th 
of September. It would be a strange objection on his 
part, to say, 1 ought not to have been so satisfied, but 
should have declined concluding the agreement till 
1 had a direct assurance from Messrs. Coutts them- 
selves that they would give the required indulgence. 

I hardly know an instance, in which an agreement 
was to be collected from correspondence, where it has 
' been 
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been so clearly made out as it is in tliis case. It is im- 
possible to say that, in Iluddkslone v. Efiriscoe (a), the 
parties had expressed themselves in such explicit terms 
as are to be found in the two letters of the 26th of June. 
Yet the Lord Chancellor agreed with me in opinion that 
from the correspondence an agreement was to be col- 
lected. Stratford v. Bosworth (b) does not bear upon 
this case : because there was a material term in the 
treaty, as to which the parties had come to no agree- 
ment. The vendor proposed that all expences should 
be borne by the purchaser, and to that proposal the 
purchaser had never assented. But here, there is 
i\olhing about which the parties differ. There is no 
dispute, either as to the subject matter ofthe agreement, 
as to its terms, or as to the time of its completion. 

Another question is, whether, taking the agreement 
to be sutliciently explicit in terms, it lias the signature 
which is required by the statute. It is admitted that, 
provided the name be inserted in such manner as to 
have tbe^ effect of authenticating the pistrument, the 
provision of the act is complied with, and it does not 
much signify in what part of the instrument the name 
is to be found. In Stnhes \. Moore (c)^ the objection 
was that this authentication was wanting, the name 
being introduced incidentally in the middle of the 
‘paper, and referring, in grammatical construction, only 
to a single term itfthe conditions. There was no ob- 
jection on the score ofthe Christian name being wanting; 
but the ground of the decision was, that the name, being 
introduced where it was, did not govern the entire agree- 
ment, In White v. Proctor (d), the Court of Common 

(«) 11 Ves. 583. P. W. 771. note. And lee 

(5) ^ Yes. & 13. 341.^ ante, p. 5. Selhif v. Selby. 

(0 I Cox, 219. i Cox ({/) 4 Taunt. 209. 
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Pleas held that the auctioneer’s writing down Mr. 
Siokes^^ in fiis book as the purchaser was a sufficient 
signature within the statute. Here, the name begins 
the note, and governs all that follows. I am therefore 
of opinion that there is in this case an agreement re- 
duced to a certainty, with such a signature as is re- 
quired by the statute. 


1817. 


Ogilvik 

V. 
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II. As to the second question, it does not appear to 
me to be decided or affected by any of the cases which 
have been cited. In Brodie V. St. Paul («), the point 
was, that the whole substance of the agreement must be 
in writing. And the agreement ih that case was uncea’- 
tain and incomplete, as it did not specify which of the 
covenants contained in another instrument were to com- 
pose a part of it. It was by parol evidence that it was 
to be ascertained what covenants had, and what had 
not, been read, and therefore the essential terras of the 
agreement were to be ascertained by parol evidence. 


Other cases.wcre cited to prove what is clearly esta- 
blished, (viz,) tliat parol evidence cannot be admitted to 
vary a written agreement. In Powell v. Edmonds (^), 
and in Rich v. Jacksop (c), the parol evidence would 
clearly have had that effect ; for, with respect to the 
first, an agreement to pay a certain sum fora lot of tim- 
ber, without reference to the quantity, is different froni 
art agreement to pay that sum, on condition only that a 
given quantity of timber was contained in the lot. In 
Rich V. Jackson the written agreement only expressed 
that a certain rent was to be paid for the lease agreed to 
be taken. The parol evidence would have added a sti- 
pulation that the lessee should pay the land tax. This 


(c)4Bro. 514. 0 Ves. 334. 
note. 


(a) 1 Ves. j. 32(). 

(b) 12 East, O'. 
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would^ in substance, have amounted to a different agree- 
ment, being for an increased rent. But here the contro- 
versy between the parties is altogether collateral to the 
agreement. No term in the written agreement is sought 
to be varied or added to. The right to a good title is a 
right not growing out of tlio agreement between the 
parties, but which is given by law. The defendant in- 
sists on having a good title, not because it is stipulated 
for by the agreement, but on the general right of a pur- 
chaser to require it ; and the answer is, he has waived 
it, having chosen logo on' with and conclude tlie agree- 
ment after he had full notice that he was not to expect 
it., I take this to be ‘matter of notice, and not of con- 
tract ; and so the .Lord Chancellor treats it in White \ 
Foljamhe («) and Dcicrcll v. Lord Bolton (b). He say^ 
that, if a vendor of a leasehold interest means to sell 
without production of his lessor’s title, he ought to de- 
clare it. Here, Mr Ogilvic )ms declared that his land- 
lord’s title is not to be produced ; and is he to be left in 
the same situation as if he had been wholly silent on 
the subject If he had given no notice, qll that the dc 
fendaiits would have been entitled to would be a ref(?r‘ 
cncc as to title ; and that is what they require, now that 
notice has been given. Tliis would therefore be to ex- 
clude the effect of notice, and of the distinction made by 
those decisions, altogether. 


Now, it is impossible to have more precise and defi- 
nite notice than that which has been given to Mr 
Foljamhe, Not only is the particular of sale before him 
at the time of the auction ; but, after the auction, a se- 
cond copy of the particular is delivered to him, accom- 
panied with an express intimation that he is to treat 
upon the footing of the terms therein contained. It is 

(«) H V’^Gs. 337. , Fildcs Hooker^ ub. sup* 

ih) 18 Vrs. 505, And see 


matter 
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tnatter of every daj’s practice that a party may, by his 
acts and conduct, waive a right which he possesse^s, and 
that this may be done without its being reduced to the 
shape of a specific contract. The exemption of common 
earriers from their legal liability is effected by notice, 
without any express contract. So also the authority of 
one partner to bind another may be limited by notice, as 
in Xord Gallmay v. Matthew, (a) And the notice itself 
needs not to be in writing. In Gunnis v. Erhari (5), 
where the Court of Common Pleas determined — and 
which determination has been very properly adhered to 
ever since — that the verbal declarations of an auctioneer 
at the time of sale shall not be received as evidence to 

• 

contradict the printed particulars, the Court did not de- 
termine that there might not be room for the admission 
of such evidence where the purchaser has personal in- 
formation given him of a mistake in ihe particulars, (c) 
An incumbrance is, pre taniOy a defect of title. Bid, 
suppose the letters winch constitute this agreement had 
taken no notice of the ground-rent, it would be fjujte 
impossible to maintuin that Mr. Fotjamhc was to have 
been indemnified againbi that incumbrance, when it vVas 
expressly stated in the printed particulars. Even in 
cases where there has been a covenant against incum- 
bances, it has been sometimes doubted whether (hat 
covenant would extend to protect a purchaser against 
incumbrances of which he had express notice. Suppose 
Mr. Ogilvie had staled in his particular that he would 
produce his lessor’s title, and the agreement itself had 
been silent with respect to it, could he have been allowed 
to agitate the question as to the obligation of the vendor 
of a lease to produce the lessor’s title? 1 apprehend, he 
would not. lie would have been bound by the repre- 

(rt) 10 East, 264. (c) See Sugd. Vend, and 

( 0 ) 1 H. Black. 289.. Purch.*107. fifth ed. 

VoL. III. , F sentation, 
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seoaaiion^ on tlie looting^ of which tho treaty proceeded^ 
Why hi the purchaser to claim against that representa- 
tion which is made to hioif and on the looting of which 
he is contented to treat ? It is to be presumed that he 
considers^ in the price, the difference between the one 
bind of tide and the other. 

1 am^ therefore, of opinion that, although tlie de- 
fendants have a right to see whether Mr. Ogilvie him- 
self has a title, the reference ought to exclude any in- 
quiry into the title of the lessor. 


Declare.^ That the agreement contained in the letters, 
bearing date respectively the 26th of June 1814, 
ought to be specifically performed and carried into exe- 
cution, and the plaintiff not to be required to produce 
the title of the lessor (the Earl of Grosvenor') and his 
trustees to grant the indenture of lease in the plead- 
ings mentioned. 

'liefer^ &c. to enquire whether t*he plaintiff can 
make a good title to the premises, to be derived under 
the said lease, and the Master to state bis opinion 
thereon. 

Reserve further directions, &c. 


Reg. Lib. 1816. B. fo. 1786. 
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JOHN LOCKMAN POTINGER, SARAH 
FRANCES POTINGER, and HARRIET Jult^ i, iu 
ANN POTINGER, Infants, by RICHARD 
POTINGER, their next Friend, • Plaintiffs ; 

ROBERT WI6HTMAN and HARRIET his 
Wife (late HARRIET POTINGER, Widow,) 

WILLIAM BROCK, BENJAMIN LE ME- 
SURIER, RICHARD POTINGER, MARIA 
POTINGER, WILLIAM POTINGER and 
ZELIA POTINGER, Infants, by IRVING , 

BROCK their Guardian, WILLIAM DE JER- 
SEY, and DANIEL DE LISLE BROCK, out 
of the Jurisdiction of the Court, JOHN THOMAS, 

SAMUEL DUBREE, MOSES DAVID GET- 
TING, NEWMAN SMITH, and JOHN 
POINGDESTRE, - - - . Dffenhants. 

I N December 1805, Thomas Potinger^^wniivc of Eng* T, P. a native 
land^ died in Gmicrnsey^ the place of his domicil, in- of England^ 
testate, leaving seven children living at his decease — domiciled in 

four by a former wife, (the four infant defendants,) and ‘hes 

• intcbtalc, leav- 

ing a widow, and infant children by her, and also by a former wife. The 
widow, after his death, is appointed guardian of the children by the 
Royal Court of Guernsey^ and in conjunction with anothe-j person, who 
is appointed guardian of the childrei) by the former marriage, sells the 
property of the intestate and invests the produce in the English funds, 
after which she comes to England with her children, and is domiciled 
there. On the death of i^ome of the children under age, a question 
arises, whether their shares of the property have become distributable 
accol-ding to the law of England^ or of Guernsey; and it was held that 
the law of England is to govern the succession, the domicil of the 
children being (according to the opinion of foreign jurists, our own 
law being silent on the subject,) to follow the domicil of the surviving 
mother, where no fraudulent intentiou can be imputed. But fraud may 
he presumed, where no reasonable cause appears for the removal, 

F 2 three, 
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three, (namely, JohnLocJcman Potingcr, Sarah Frances 
Potinger^ the infant plaintiffs, and Hcmy James Po- 
iingery deceased before the filing of the bill,) by his 
widow the defendant Harriet Wightman^ who ^asthen 
pregnant of a fourth child, afterwards born^ the plaintiff, 
Harriet Ann Polinger. 

Shortly after the decease of the intestate the Royal 
Court in Guernsey the nomination of the nearest re- 
latives of the children, appointed the defendant Daniel 
De Lisle Brock guardian for the children of the first 
marriage^ and the widow guardian for her own child- 
*ren; — and, by permission of the Royal Court, Daniel 
Dc Lisle Brock^ and the widow, in their character of 
guardians, sold the real and personal estate of the intes- 
tate in the island of Guernsey, and vested the produce 
in the English funds. 

In September 1806, the widow quitted the island of 
Guernsey^ and came to England^ bringing with her her 
four ii\faut children, and from that tiipe established her 
domicil in England. I n May 1809, Henry J ames Polin- 
ger died at the age of six years; and in April 1812, 
John Lbchnan Potinger die(| at the age of ten years. 

The bill prayed the usual accounts of the real and 
personal estate of the intestate. The decree directeil 
an inquiry Wfiether the intestate was domiciled in the 
island of Guernsey^ and, if the Master should find that 
he was domiciled there at the time of his death, he was 
to inquire and state who was, or were, his heir or heirs 
at law at the time of his death, and what was the law of 
the island with respect to real ancl personal estates, and 
who was, or were, and are, according to the law of the 
said island, entitled to the intestate’s real and personal 
estate therein, and in what shares and proportions.” 

By 
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By his report, dated 8(h Jp 7 % 1816, the Master 

stated that the intestate was domiciled in Guernsey at 

the time of his death ; and he also stated the law of 

Guernsey respecting the descent of the real estate, and 

the distribution of tj^ personal estate, of persons dying 

intestate there, as follows: — When a man, a native of 

“ England^ dies intestate in the said island, seised and 

possessed of real and personal estate there and in 

England^ leaving a widow, and sons and daughters 

by a former wife, and sons and daughters by his sur- 

viving widow, who was at his death ensient with 

child, (which was in due time after his death born 

alive,) the widow of such intestate is entitled to^ 

dower, which is the possession, use and enjoyment^ 

during her life, of one third part of the real estate 

which her said deceased husband was seised and pos- 

^ sessed of at the time of his death in the said island of 

Guernsey^ unless by some stfpulation in the marriage 

contract it should have been provided otherwise. 

One third part of the personal estate becomes the 

“ widow’s property, and no real estate in Gscernsey 

can be devised by wilL The real estate in that 

“ island is divided after the death of the owner in the 
» 

following manner, -y/s. one-twentieth part of the land 
(the buildings thereon included) belongs to the sons, 
and is taken where the eldest son, purposely, for him 
and his brothers, places a stake ; out of which he is 
allowed for his eldership according to the quantity 
of land, or value of the same, viz. from 16 to 22 
perches of ground adjoiniilg the spot where he has 
fixed the stake. The rest of the said 20th part, if 
any, is divided between him and his brothers in equal 
portions, and the remaining nineteen-twentieths of 
the land arc divided as follows: — two-thirds to the 
eldest son, and his brothers, in ecyaal portions, and 
the other third part for the sisters, to be divided- 

eqna 
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equally between them. But, if the s^ns are more 
in number than the daughters, and, by claiming one- 
third of the whole real estate, the sisters would have 
each more tlian each of their brothers, the brothers 
may require that the real estat^should be equally 
divided between all the children, the brothers giving 
“ up their claim to the said twentieth part, (the elder- 
ship, which the eldest son is always entitled to, ex- 
cepted,) to which they would otherwise have been 
“ entitled ; but the whole to be subject to the widow’s 
dower as aforesaid. After the widow has taken one>* 
third out of the personal estate, the elder son is al- 
lowed, for his eldership, one-seventh, or at most one- 
‘‘ sixth part, of the remaining two-thirds, so far as the 
same consists of household furniture, plate, jewels 
and linen, or what is called mewblesj mewblons; and 
all the remainder of the personal estate is divided be- 
tween him, his brothers and sistert;, in equal portions. 
In case any or either of the sons or daughters of such 
deceased person should die without issue, and unmar- 
wed, the real estate, to which such children, so dying, 
were entitled at their respective deaths in the island, 
becomes distributable in equal portions between all 
the surviving brothers, exclueively of the sisters, with- 
‘‘ out distinction, whether they be of the first or last 
wife ; an<} a similar distribution of their personal 
estate, if they i^e domiciled in the island, takes place 
between the brothers, exclusively of the sisters, also 
without distinction, w|;ether they be of the first or 
second marriage ; but,^ if such child or children, 
whether they be of the first or second marriage, 
should have acquired a settlenie/it, and be domiciled 
out of the island, the division of their personal estate 
should be made in conformity to the laws where 
such child or children bad acquired a settlement, and 
were domiciled.” 


After 
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After ascertaining the original shares of the respec- 
tive parties in the intestate^s personal estate, the Ma;s- 
ter proceeded to certify that, in consequence of the 
death of John Lockman JPotwger, and Henry Jfamts 
PoiingtTy their shines in the intestate's personal estate 
were become divisible in equal shares between their 
surviving brothers, the defendants, Rickard Paiit^er 
and William Potinger. 

When the cattse came on for ftirther directions, this 
conclusion was controverted ; and it was contended, on 
the part of the widow and the daughters, that the shares 
of the deceased children were distributable by the law of 
England. It being admitted that personal property is 
r^ulated by the doratcil of the proprietor, the question 
was, whether the deceased children retained their pater- 
nal domicil in Guernsey^ or acquired a new derivative 
domicil from their mother \x\ England. 

By an order dated S6lh July 1816, it was referred 
back to the Master to report the domicil of thetrhildren 
at the time of their death, with liberty to state any spe- 
cial circumstai|ces.-^By his report, dated 8th March 
1817, the Master found tliat the children^ at the time 
of their death, were domiciled in England. The cause 
coming on again for farther directions, the question 
was argued^ 

Eell and Heald (for the (|efendant8 Richard Potin^ 
get and William Potinger^ the surviving brothers,) ar- 
gued, against the Master's report, that there had been 
no change of doniic^il. The question had never been 
positively decided, and there was no law in the island of 
Guernsey applicable to the case. By the law of Eng- 
land^ it was a question of intention^ An infant was in- 
capable of exercising any intention — and to give such a 

power 
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povrcr to a guardian, would be to invest ^him with an 
authority greater than the law, in other instances, de- 
nies — such as, an authority to change the nature of the 
infant’s property. It would, besides, be holding out a 
teppptation to fraud. 


Sir Romilly^ and Swanston, for the plaintiffs. 


The proposition which we maintain is, that the do- 
micil of the widow, combining (during her widowhood) 
the characters of guardian and head of the family, is 
communicated to her minor children. 

The power to transfer the domicil of the minor is 
inherent in the guardian. It is absurd to suppose that 
the law appointing him to protect the interests of the 
minor, omits to invest him with powers adapted to 
afford that protection — nor can it be denied that the 
interests of the minor may in many events be pro- 
moted by the transfer, or prejudiced by the permanence 
of his dovnicil. * 


This case affords an example of a v()osi important 
benefit consequential on the transfer, — the acquisition 
of a power of disposition over personal estate. — By 
^ the law of Guernsey^ the children could not dispose of 
their property, either real or personal, during their 
minority. — By the law of England^ they are competent 
to dispose of their persona|j5foperty by will, at the age 
of fourteen. ( Co, Litt, 89. *]karg. Note 6.) The transfer 
of the domicil therefore, gave to them, at that age, the 
absolute interest in property, of which they were before 
only tenants for life ; an advantage so substantial that 
it has frequently been assigned by Courts of Equity, as- 
a reason for permitUng the conversion of the real estate 
of an infant into personalty, and prohibiting the 

converse, 
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converse, Pjmow v. Shore (a), Earl of WincheUea v. 
NorcUffe (A), Thomas v. Hewitt, (c) 

It would not be diflScult to suggest cases of ordinary 
occurrence, in wWch, without a power in the guardian 
to transfer the d^icil of the minor^ a British subject 
resident in England must continue, duringhis minority, 
immutably domiciled in a hostile territory. 

Upon principle, therefore, the guardian is competent 
to transfer the domicil of the minor : but, at least, it 
seems impossible to deny that power to the widow^ 
who, succeeding on the death of her husband to the 
station of head of the family, combines that character 
with the character of guardian. To deny her power, 
is to affirm the general proposition, that after the death 
of the father, the domicil of the minor, however much 
his interests may require a change, remains immutable 
during his minority. 

Of authority on this subject, in the EngUsh^\\iw^ 
none exists — The dictum of Lord Ahanley^ that a 
minor cannot, during his state of pupillage, acquire a 
domicil of his own, (Somerville v- Somerville ob- 
viously refers to a domicil, acquired, according to the 
expression of Bynkershoek^ proprio marte^'* by the 
minor^B own acts : but it has been much discussed by 
foreign jurists, to whose opinions (in the absence of 
domestic authorities) oui:, Courts are accustomeef to re- 
sort, on questions which (4e the present,) must be de- 
cided rather by general principles of law, than by the 
peculiar doctrines of any local code. 

(rt) 1 Atk. 480. (c) 2 Ves. j. 264. 

{h) 1 Vern. 437. (d) 6 Ves. 787. 
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Voet (a} miotal AS the dgbl of the BurviviDg ^parent^ 
whether father or mother^ to tranaler the domioil odT 
the minor ; with the exception of cases, in which the 
transfer is made, not for the benefit of tbe minor, but 
in cimtemplation his death, and with the purpose of 
seciinug a larger share in the succession. In such 
cases, the attempt to transfer the domicil is fraudulent,, 
and th^fore inefl^tual : but, in order to raise the 
presumption of fraud, two circuoxi^ances must concur ; 
a change of domicil to a place, the law of succession of 
which is more favourable to the surviving parent than 
tlie law of the place of original domicil ; and indispo* 
sitjon of the minor at the time of the change* 


Rodenberg (6), in substance, agrees with Voct. 


(a) Comm, ad Pand. Lib. 
5. tit. 1. s. 100. The case 
put by Voet in the passage 
referred to explains clearly 
the nature of the fraud in- 
teoded. ^ 

Quid enim, si pater ma- 
te rve ex eH llollandia: parte 
qum jure Scabinico regitur, 
et in qud, soluto per mortem 
conjugis matrimonio, super* 
sves liberis nequit ab intes* 
tato hscres esse, in aiteram 
ejusdenv Ilollandice partem, 
quas jure j^sdomico^ parcn- 
tem superstitem ad luctuosam 
filii haereditatem vocante, 
utilur, domicilium transtu* 
lerit, quod impuberem lan- 
guenteni \idet, ac propediem 
turbato moilalitatis ovditie 
sibi urbkatcm superveu- 


turam veretur, quo possit 
ex novi domicilii jure Impu- 
"^'beri succelere — • But he 
goes on afterwards to say, 
Contra^ si nulla tails haere- 
ditatis aut alt^rius commodi, 
cum tertii detrimento cap* 
taiidi, ratio appareat ; si mm 
parente jusiam mi probabU 
lem causam migrandi habentey 
liber i sani vegeiique migrent y 
&c. nihil impedimeutoest,quo 
minus talis migratio parentis 
Syperstitis, bou^ fide facta, 
etirCm ad domicilii pupil laris 
tianslationcm efiicax foret, 
etianisi delude ipsis sine tes* 
tamonto decedentibus parens 
superstes ex novi domicilii 
jure hmres sit,” &c. 

(6) De Jure Conj, Tit. 2* 
cap. 1. s. 6. cap. 2. s. 2, 3. 

B^nJccrshoek^^ 
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Bynken\0e^i wlio devotfes a whote chapter io the 
discussion of this particular question (a), ascribeSto the 


(a) Quest J ur. Priv. Lib. 1. 
c. 16. The Chapter is thus 
entitled. 

De domicilio impuberis 
Tel minoris, et an superstes 
parens vel tutor id tnutare 
posset, et quo eifectof^^irca 
successlonem ab intestato 
And he puts a case which 
came under his cognizance^ 
as a member of the Supreme 
Council of Holland^ and 
which appears decisire of the 
present question. 

VoXev Amsterdanvmensis 
et matrem et Titium qui Am* 
sterdami habitabat, liberis ^ 
suis tutores dedit. Mater 
eademque vidua, mense Maj« 
1714, cum liberis qulnque, 
quos penes se liabebat, Am^ 
sterdamo abit, et Leidam do- 
micilium transfert, u<; minor! 
sumptu ibi se suosque «exhi- 
beret, nihil quicquam con- 
tradicente tutore Amsterdam'^ 
memu Mense Nov. ejusd. 
anni, Titia (quae erat ex quin- 
que liberis) Amsterdamum 
redit, et ibi educanda tri^^ 
tur Matronse cuidam in scho-^ 
Ihpuellari. Mense Aug. 1773, 
ilia Tilia^ Leidam reversa, 
moliebatur nuptias^cum iVio?- 
vio. Cmn Mater dissentiret, 
a TitiA et Mwvio vocatur ad 
maglstratum Leidensem^ ut 
redderet dissciisus sui ra- 


tiones. Superveniunt magistri 
puplllares, qui Amsterdami 
sunt, et contendunt Ulis ra- 
tiones apud se esse redden- 
das; — Titiam eniti^|itiinorem 
nuuquam domicillum mu- 
thsse. Cum ea res unice pen- 
deret a mutatione domicilii, 
•placuit partibus de ilia prm- 
termissis aliis judicibus, sta- 
tim • litigare apud Senatum 
Supremum. Senatus ni^iil 
verius esse putavit, quam vi- 
duam, quinque liberorum 
matrem, eandemque tutri- 
cem, potuisse, quo vellet, 
domicilium transferre, et re- 
vera cum TitiA min ore, et 
reliquis fratribus et sororibus 
transtulisse Leidam^ ubi si- 
mul adhiic habifhban(\ Pa- 
tris domicilium morte extinc- 
tum erat, et mater, nunc sui 
juris, parsimoni® consulens, 
cum liberis suis Leidce edere, 
quam Amsterdami esurire, 
maluit. Quod autem Tilia^ aal 
scholsMn puellarem frequen- 
tandam, novem fere menses 
Amsterdami morata fuerit, eo 
ipso domicilium mut^sse ne- 
mo facile dixerit, et contra 
quoque responsum est. At- 
que ita Senatus, Jul. 1716, 
judi cavil Titiam Leidce ha- 
bitare, et ibi, si vellet, ma- 
trem posse matrimonio con- 
tradicere.” 

surviving 


1817. 

POTINGER 

WiGHtilAN. 
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surviving parent an absolute power of tran^erring the 
domicil of the minor; and he objects to the exception 
of cases of fraud, assigning as the ground of his objec- 
tion, the difficulty of ascertaining the intention of the 
pare^ and of defining the requisite degree of indtspo^ 
sition in the minor. 

The Wench law on this subject, as it is to be collected 
from Denisari (a), appears involi^ in some degree of 
confusion : but Poihier^ who discusses the question at 
length (Z>), though he differs from other jurists in deny- 
ing to the guardian^ explicftly agrees with them iii 


Blanker shoek afterwards 
states the case put by Foet 
V(\\(\Rodenhurg ; and discoun- 
tenances, even so far as to ridi- 
dule, the distinction made by 
them of a fraudulent change 
of domicil, as to its authoriz- 
ing an inquiry quo animo the 
change*was effected. 

(fl) Voce Domidky s. 9. 
] 4. 37. 

(b) fJofitumes d^Orkansy 

p. 6. 8. 

Introd. Generale. Chap. 1. 

« s. 1. No. 16—20. 

After denying to the,tutor 
or guari^ii the power of 
changing the domicil of his 
ward or pupil, this writer 
goes on to say as to the sur- 
viving mother. 

II n’en est pas de raome 
de la mere; la puissance pa- 
teruclle etant, dans notre 
droit, (different en celEh» du 
droit Remain,) commune au 


pere et a la mere : la mere, 
apres la mort de son mari, 
succede aux droits et a la 
quality de chef de la famille 
Iju’avoit son mari vis-a-vis de 
leurs enfans : son domicile, 
qudquG part qu^elkjuge de k 
transferer sans fraudcy doit 
done etre celul^de ses enfans, 
jusqu’ 4 ce qu’ils aient pu 
s’en choisir un qui leur soit 
proprj. 

11 y auroit fraude, s’il ne 
paroisoit aucune raison tic 
sa translation de domicile 
que celle de procurer des 
avantages dans les succes- 
mobiliaires de ses en- 

'lin^. 

Les enfans suivent le do- 
micile que leur mere s’etablit, 
sans fraude, lorsquc ce do- 
micile lui est propre, et que, 
demeurant en viduile, elle 
conserve la qualite de chef 
de famille.’’ 


ascribing 
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nscribing to the surviving parent^ the power of trans- 
ferring the \ninor’s domiciL By the Code Napoleon («) 
it is declared that the minor, not emancipated, has his 
domicil at that of his father and mother or guardian ; 
a proposition which ^ would not be true unless the 
domicil of the minor changed with the domicil%f his 


parent or guardian. 



1817. 

PpTiNGER 

t?. 

WlOHTMAN. 


The passage in ^j^rnac^ (6) to which Bi/nlcershoek 
and Poihier refer, contains an examination of the 
question, whether, after the^ death of both parents, the 
guardian possesses the pq|fjrer of transferring the domi- 
cil of the minor. That question he represents as un- 
decided, himself supporting the negative. The power 
of the surviving parent is not discussed. 


In a collection of continental jurisprudence, (deci- 
sioncs celeberrimiSequanprum Senatus Dolani, authore 
Joanne GrivcUo^ Sequano (c) ;) a case is reported, which 
involved this question. Throughout the argument, (and 
the case appears to have been elaborately argued,) it 
was assumed on one side, and admitted on the’ other, 
that the widow is competent to transfer the domicil of 
her minor 'children. The decision, proceeding on 
another ground, left that question untouched. 

Upon principle and authority, therefore, it seeras 
clear that the widow is competent to transfer the 
domicil of her children, during their minority 

The only objection opposed to this conclusion is, that 
by the transfer of the domicil in the event of the minor’s 
death, the right§ of his representatives are varied. 

(a) Code Civ. Liv. 1. tit. 3. tit. 20. p. 129. 
art. 108. (c) Dec. 11. p. 21. 24. 

(A) Obs. in Cod. lib. 3. 


In 
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I8A7. In reply to this ol^ectioR, it is sufficient to recur to 

the principle, that the office of guardian is instituted ibr 
PoTiMCER benefit of the minor. The conduct of the widow, 

tJ. 

WjGumAN. acting in the characters of guardian and head of the 
tamily, is to be regulated by the interests (^tbose whom 
she ii appointed to protect. To contend that an act 
performed, hx)na fide^ for the benefit of the children, 
may ba^mpeached, because it happens to affect the 
heir, or next of kin, is to maintain the absurdity, that 
the rights of the representatives control the rights of 
the proprietor. 

In the instances of ‘infancy and lunacy, this Court 
has repeatedly directed, or con firmed, acts beneficial to 
the interests of the infant or lunatic, but prejudicial to 
one class of his representatives. Vernon v. Vernon^ (n) 
Pierson v, Shore^ (b) Jerwood v. Twyne^ (c) Oxenden 
V. Lord Compton, (of) ^ 

The conclusion at which we thus arrive, on principle, 
and the authority of foreign jurists, is confirmed by the 
analog’ of a series of decisions in our own Courts. 

Under the system of poor laws establfehed in this 
country, if a widow removes with her infant children, 
and acquires a new settlement, that settlement is com- 
rminicated to them, and supersedes their original pa- 
ternal Sj^ttlement ( Ifihabitants of Woodend v. Inhabit’- 
ants of i^aulspury^ (c) Rex ^^.Inhabitants of Bat'ton 
Turfey (f) Rex v. Inhabifanis^ Oulion, (g) 

(o) Cited in Ex p. Brom* Ware v. Polhill^ 11 Ves. 278. 

SBro. C. C. 513. (c) Raym, 1473. Stra. 

(6) 1 Atk. 480. 74(5. S. C. 

(c) Amb. 417. (/) Burr. Sett. Ca. 49. 

(d) 2 Ves. (59, But *see (g) Burr. Sett. Ca. 64. 

This 


1 
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This doctrine is founded, not on positive statute, but 
on general principles of law. (See Woodeson^s Lectures^ 
p. 278,279., and The History of the Law of Settle- 
ments, in 1 Nolands Poor Lawi^ 236. and seq. to 2760 
The statute determines the settlement of the parent, but 
the conclusion that the settlement of the parent is Com- 
municated to the children, is deduced from a course of 
reasoning precisely analogous to that by w^h the 
foreign jurists estabjj^sh the like conclusion in the law 
of domicil. In effect, llherefore, these decisions amount 
to a recognition of the reasoning from which that doc- 
trine is a necessary infer^ce ; and in words they de- 
clare, that by the English^w^ the widow, on the death 
of her husband, becomes the head of the family. 

Hatty Shadwelly and Girdlcstoney for defendants in 
the same interest. 

The Master of the Rorfts. 

On the subject of domicil, there is so little to be found 
in our own law that we are obliged to resort to the 
writings of foreign jurists for the decision of most of the 
questions that arise concerning it. The dictum of 
luordAlmnlej/ in Somerville v. Somerville (a) has nO re- 
lation to the point now in dispute. He is speaking of 
the power of a minor to acquire a domicil by his owii^ 
acts. Here the question is, whether, after the death of 
the father, children remaining under the car||of the 
mother, follow the domi^j^irhicb she may acquire, or 
retain that which their^'flifoer had at his death, until 
they are capable of gaining one by acts of their own. 
The weight of authority is certainly in favour of the 
former proposition. It has the sanction both of Voet 
and Bynkershoek ; the former however qualifying it by 
Xa)b\e3.7B7i 
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a condition that the domicil shall not have been changed 
for the fraudulent purpose of obtaining an advantage by 
altering the rule of succession. Pothier, whose author 
rity is equal to that of either, maintains the proposition 
as thus qualified. There is an introductory chapter to 
his Treatise on the Custom of Orleans^ in which he con- 
siders several points that are common to all the customs 
of and, among others, the law of domicil. He 

holds in opposition to the opinion of some Jurists, that 
a tutor cannot change the domicil of his pupil, but be 
considers it as clear that Jhe domicil of the surviving 
mother is also the domicil pf the children, provided it 
be not with a fraudulent view to their succession that 
slie shifts the place of her abode. And he says, that such 
fraud would be presumed, if no reasonable motive could 
be assigned for the change. 


There never was a case in wliich there could be less 
suspicion of fraud than th<l^ present. The father and 
mother were both natives of England, They had no 
long residence in Guernsey; and, after tlie father’s death, 
there* was^an end of the only tie which Connected the 
family with that island. That the mother should return 
to this country, and bring her children witji her, uas so 
much a matter of course that thft fact of her doing so 
can excite no suspicion of an improper motive. I think 
therefore the Master has rightly found the deceased 
children to have been domiciled in England. It is con- 
sequehUy by the law of this country that the succession 
to their personal property m^st be regulated. 
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Z. LEVY and E. PACIFICO, - - Plaintiffs; 

AGAINST 

E. LlNDO,ana HOGGARTand PHILLIPS, (Auc- 

tioneers,) . - - , Defendants. 


1817. 

June 25. 




T he plaintifis, who, together with Macirone^ were On a bill for 

devisees in trust fdr sale under the will of Angelo specific per- 

Leroy^ put up the premises in question to auction in the formimce, the 

month of May 1816, when the defendant Lindo became Q'lestions, whe- 

the purchaser upon the conditions of the sale, one of 
... - . joriffinallyof the 

which was, that the purchaser should pay a part of his 

purchase money by way of deposit at the time of sale, and contract, and 

sign an agreement to pay the remainder on the 24th of whether, being 

June following, upon having a good title. The abstract so, the defcntl-. 

being delivered, several objections were taken on the done 

part of the purchaser : one of vt^hich objections was, that whereby 

(oneof the devisees) bciiigan alien, one-third ,/ 

„ „ , ? . ^ \ It as a ground 

ot the estate fell to the crown on the death of the tes- objection to 

tator ; another, tliat the son and heir at law waf an yi- perfonn- 

fant, and the will could not be established during his ance, are ques- 

minority ; and a third objection was, that the testator tions depending 

had committed an act of suicide by throwing himself evidence, 

out of window, in consequence of which he died, and 

the coroner’s inquest had found a verdict of insanity, except 

. 1 . , . 11 1 . . ’ u,)on the hear ^ 

— that, during the interval between the commission of 
the Act and his death, the will in question was mad^', — Motion for 

and it was therefore at least doubtful if that will coufij be an injunction 
established. These objectiowl not having been removed to restrain pro- 
to the defendant’s satisfaction, his solicitor, in the in an 

month of December 1816, gave notice in writing to the 

** covery of the 

deposit, op- 
posed upon that ground, and upon the ground of other objections to 
the title, which could not be disposed of except at the hearing, was 
therefore granted'. 

VoL. III. G ^solicitor 
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J817. solicitor for the pJaintilTs, that he considered the con- 
tract at an end, and should require his deposit to be re- 
^ turned. After receiving this notice, the plaintiffs pro- 

Lindo. ceeded to remove the first of the objections by obtain- 
ing a warrant under the sign manual for a grant of the 
third part of the premises which had fallen to the 
Crown. But a doubt then arose whether this grant 
was effectual, upon the ground that the right to an un- 
divided third part having fallen to the Crown, would 
draw after it the entirety; in which case the grant of 
that third part only, would not cure the defect of title. 
With the view of removing the doubt as to the validity 
* of the will, a bill has been filed by the plaintiffs to have 
the trusts of the will established. 

Under these circumstances, the defendant (the pur- 
x^haser) brought his action against the auctioneers to 
recover back the deposit; whereupon the present plain- 
tiffs filed their bill for a specific performance of the 
agreement, and for an injunction to stay proceedings in 
the action so commenced. The defendant (the pur- 
chaser) by his answer, relied on the validity of his ob- 
jection on the ground of alienage, insisting on an abate- 
ment, in respect of the deterioration of the premises, in 
case the Court should be of opinion that a good title 
could be made. 

Bell and for tlie plaintiffs, now moved for an 

injunction. 

Sugden and Pemherlon^ contra, opposed the motion 
on the ground, first, that time was, in this case, of the 
essence of the contract; the conditions of sale providing 
for the completion of the title within a month from the 
time of the sale; the premises consisting of a house, 
the value of which was considerably diminished, and 

* which 
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which woulij continue from day to day to deteriorate^ in 
consequence of its being left untenanted, which it had 
been ever since Midsummer ; — that it was clearly set- 
tled, (as in Lloyd v. Collett (o),^ that a specific per- 
formance shall not be enforced, not only where no steps 
have been taken by the vendor, but even (in cases of 
unreasonable delay,) after steps have been taken, and 
where the purchaser has been actually let into pos- 
session; as in Dickenson v. Heron (^), where the 
Master of the Rolls said that the defendant might have 
waived the agreement, if, upon the delay in the first 
instance, he had resisted the specific performance. And 
they also relied on the objections before mentioned. 

Bell, in reply. 

These objections to the title cannot be allowed to 
prevail. The manner of the testator’s death was pub- 
licly known — the death itself was announced by adver- 
tisement in the regular way. The purchaser cannot be 
taken to have been ignorant of it, or of the circum- 
stances attending it ; and he must be presumed to have 
been satisfied. 



Besides, a bill has sihcc been filed to have the trusts 
of the will established, and the contract cannot be said 
to be at an end on that ground of objection. Time * 
cannot be established as a valid ground of objection to 
a specific performance, except at the hearing of the 
cause, because whether it is an objection or not, de- 
pends on a variety of circumstances. And it has for 
this reason been repeatedly decided, that the Court 
will not entertain tjhc question on a demurrer. 


(a) 4 Bro. 469. 4 Ves. (b) Sugd. Vend. & Parch. 
689. Sugd. Vend. & Parch. 397. . » 
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The Lord Cuancei-lor. g 

With regard to the form of this application ; gene^ 
rally speaking, it is almost of course to entertain such 
a motion on the part of the vendor ; the auctioneer, 
who is the nominal defendant at law, being merely in 
the situation of a stake-holder. There may be cases in 
which the Court would refuse to interfere, but this 
must be by reason of the particular circumstances. 


As to the objections which have been made to the 
performance of the contract, that on the ground of the 
heir at law being an infant, might appear to have some 
Yfcjght in it, but for the decisions which have esta** 
blished that, on a contract under a devise in trust to 
sell, the purchaser is bound, notwithstanding the in- 
fancy of the heir at law. Then as to time — Lord 
Thurlow has said, on occasions without number, that 
time is not of the essence of the contract, and that not 
even the agreement of the parties can make it so. {a) 
1 have deviated from that rule, so far as to say that 
timci may, in certain cases, be of the essance of the con- 
tract ; and there is no species of purchase to which the 
reason of this deviation is more applicable than to that 
of a house for residence. But, /n order to this, it must 
be shewn that the terms of the contract made time of 
the essence of the contract, and also that the conduct 
of the parties has not been such as to alter it in that 
point; for the benefit of the objection in respect 
of time may be waived, even although it was ori- 
ginally made essential. Therefore the question, 
whether time was originally of the essence of the 
contract, and whether, (if it were,) it continued to be 

(tf) See Seion v. Slade^ 7 287. Lennon v. Napper^ 2 
Ves. 265 — 273, 4, &c. and Scho. & Lef, 682. Sugd. Vend, 
the cases there referted to. & Purch. 303, 4. 

Ilearnc v. Tenant^ 13 Ves. ^ 

so 
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SO, are questjpns depending on evidence, and not to be 
determined on the present application. Neither am I 
able to decide upon the objection with respect to the 
insanity of the testator. For, admitting that by the 
coroner*s verdict he must be taken to have been insane 
at the time of the act committed, in consequence of 
which he died, it does not follow that he continued 
insane during the whole interval from the commission 
of that act to his death, or that he was so at the time 
of making his will. There are cases of wills being 
established, which were made 'during the intervals of 
delirium, because they have contained internal evidence 
of their being reasonable and such as a man in hi:4» 
senses may be supposed to have made. So the question 
in this case must materially ilepend on the will itself — 
the circumstances of its attestation, and its reasonable- 
ness — which may be such as to establish the will with- 
out any dispute. 


1817 - 


Levy 

V* 

Linoo. 


Order for an injunction to restrain the defendant, 
the purchaser, (^m proceeding in his action ; ^and the 
deposit to be paid into Court. 
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April 29 . 

Mn^ 1 . 6 . 
Jult/ 29 . 


JACOB PRIDDY and Others, - - Plaintiffs; 

AND 

The Right Hon. GEORGE ROSE, (Treasurer of the 
Navy), JOSEPH HUNT, WILLIAM MACK- 
WORTir PRAED, CHARLES SHORT, and 
The ATTORNEY-CiENERAL, Defendants. 


Jl^Y settlement, made previous to the marriage of 


by marriage 
seltlemeut, CO. J3 

the defendant I/imt with Catherine Davie^ dated 

ment'withbi^^ the 4th of April J 795, reciting that C. D. was entitled to 

r X . two 

four years, to ^ 

the trustees, of a sum of X^4000, Ihe dividends whereof, and of other 
funds thereby settled, are made payable to himself for life. lie after- 
wards obtains a pension from Government, by warrant of the Treasury, 
made payable to him and his assigns by the Treasurer of the Navy 
out of a certain fund, during the life of the grantee. 

A. subsequently absconds, being largely indebted to the Crown, and 
not having paid the 40001. according to the covenant in his settlement; 
and, upon his departure, the pension is withdrawn by order of Coun- 
cil, and the trustees of settlement stop the payment of ^thc divi- 
dends of the other funds to which he was entitled for life under the 
settlement. 

A* having granted annuities secured by assignment of hip pension 
and of these dividends, on a bill by the annuitants against the Trea- 
surer of the Navy and the Attorney-General, for recovery of what 
was in the hands of the former on account of the pension, and against 
the trustee of the settlement for dividends accrued since ^.’s de- 
parture ; held, as to the first, that* this Court has no jurisdiction; 
and, as to the second, that the trustees, who had no notice of the as- 
signment, were entitled to retain the dividends in satisfaction of the co- 
venant ; and the bill was therefore dismissed against all the defendants. 

The equity of the trustees was to stop the dividends, not only imme- 
diately on failure of performance of the covenant, but at any time 
after, at their discretion. 

The assignee of a chose in action takes it subject to all the equities 
to which it was liable in the hands of the original grantee. 

Qrmre^ Whether the pension from ^Government in this case is as- 
signable within the policy of tlie law. 


Quare^ 
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Qjumre^ as to 


two several wims of 5145/. and 1029/., and that it had 1817. 
been agreed that the said sums should be assigned to 
the defendants Praed and Shorty their executors, &c. 
upon the trusts thereof, and had been further agreed 
that the defendant Hunt should, previous to the mar- 
riage, lay out and invest 4000/., and should enter into the right of the 
a covenant for investing, within four years, a further crown to retain 
sum of 4000/., in the purchase of stock, in the names the pension in 
of the said trustees, upon the sametrusts ; and that, in part discharge of a 
performance of the agreement, the first 4000/. had been grantee in 

already invested in the purchase of 6438/. 3 per cenls.^, ^ diiferent ca- 
which then stood in the names of the said trustees at padty from that 
the Bank; it was witnessed, that the said C. D. thereb;f in which it was 
assigned to the said trustees, their executors, &c. the granted him. 
sums of 5145/. and 1029/., and all interest, &c., and 
Sir John Davie (her father) covenanted within two years 
t o raise and pay the same, with interest in the mean 
time ; and the trusts thereof^ and also of the said 6438/. 
stock, were declared, to pay to the defendant Hunty or 
permit him to receive, the interest and dividends thereof 
for his life, and, after his decease, in trust fo& the, wife 
and children of the marriage as therein mentioned. And 
the defendant Hunt thereby covenanted as to the fur- 
ther sum of 4000/., to be invested as aforesaid, according 
to the recital. 


The marriage took ^lacc, and the two sums of 5145/. 
and 1029/, were paid to the trustees at different times, 
and invested by them in stock, making, together with the 
6438/., in all, 15,585/. 3 per cents.y standing in their 
names on the trusts of the settlement ; the dividends 
whereof the defendant Hunt received up to the 5th of 
January 1810, when he absconded, without having ever 
paid the second 4000/. according to his covenant ; 
after which time the trustees re^:eived the dividends, 
and invested the same from time to tinu^ in 
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1817. in satisfaction, us they themselves allegrecL of that co> 

„ veoaiit. 

rwiDuy 

Ilosli. In 1802, by grant under his sign manual, His Ma- 

jesty, in consideration of the long and faithful services 
of the defendant Hunt as a commissioner for con- 
“ ducting the Transport service,” granted to him an 
annuity, or yearly pension, of 500/., payable out of 
monies to arise from the sale of naval stores, to com- 
mence from the 15th of Mai/ 1802, and to continue 
during his life; “ to be suspended, nevertheless, when 
and so long as he should be and continue in possession 
any office, place, or employment, or offices, places, 
or employments, the annual value of which, taken 
separately or togetlier, should amount to 1000/. or 
upwards — ” or not amounting to 1000/. per annum^ 
then, as to so much of the said pension, as, together 
with the annual value aforesaid, should exceed 1000/. 
per annum — and, by a warrant dated the 17th of the 
same month, signed by the Commissioners of the Trea- 
sury, anckdirected to the Treasurer of the Navy, it was 
ordered that, out of any monies tliat might or should 
from time to time be and remain in tlje said Trea- 
surer’s hands, or in the hands of his cashier, to arise 
by the sale of old naval stores, he the said Treasurer 
“ should pay or cause to be paid to the defendant or 
his assigns” the said annuity or pension, to con- 
tinue during his natural life, and to be suspended 
nevertheless in the case and in the manner before 
mentioned.^’ 

By indenture, dated the 3rd of October 1802, the 
defendant Ilunt^ in consideration of 4000/., granted 
to the plaintiff Priddy^ his executors, &c. an annuity 
of 500/. during the liCe of (he defendant, for securing 
the payment whereof he assigned to ii trustee for the 

plaintiff' 
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plaintiff thevsaid pension of £500^ and all powers and 
remedies which be had for recovering or obtaining pay- 
ment thereof, appointing him his attorney to demand, 
recover, and receive the same fiom the Treasurer of 
^^the Navy for the time being, or other person or per- 
“ sons who should be warranted or authorised to pay 
the same,” and also to receive from the trustees of 
his marriage settlement the dividends of the stock to 
which he was entitled for life as aforesaid, upon the 
trusts therein mentioned. 


1817. 

Priddy 

V. 

Rose:. 


The defendant Hunt afterwards surrendered his 
pension and obtained a new grant, by warrant undet 
the sign manual, also addressed to the Treasurer of the 
Navy, of a pension of £537 18^. payable in like man- 
ner, and subject to similar conditions, with the former, 
but to be suspended only in case of the defendant’s 
being in possession of any office, &c. to the amount of 
i?1500per annum* 

By indenture dated the 8th of July 180Gs tlv^ de- 
fendant granted two other annuities, of .(?S03 149. to 
the plaintiffs ^lolme and Pollard^ secured in like man- 
ner with the former, by an assignment of the pension 
and dividends of stock. 


The three annuities so granted were regularly paid 
up to the 18th of June 1809, since which no further 
payment had been received in respect thereof. The 
bill, alleging the above facts, further stated that, by 
reason of the regular payment of the annuities to the 
time aforesaid, the defendant Hunt had been suffered 
to continue in receipt of . the dividends of stock, and of 
the pension ; that he received the latter to the 23d of 
June and the former to thc5^th o( January 1810, 
since which he had received nothing in respect of 

either ; 
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either ; and that in February 1810 he wenWbroad, and 
had ever since continued abroad ; charging that the de- 
fendant Rose^ as Treasurer of the Navy, received the 
pension which became due on the 2Sd of June 1810, 
out of the money applicable to the payment thereof, 
and had, in pursuance of his Majesty’s warrant, appro- 
priated the same ; that the plaintiffs had caused notices 
to be served on the trustees of the settlement, and ap- 
plications to be made to them, and to the Treasurer 
of the Navy, with which they had respectively refused 
to comply ; therefore praying that accounts might be 
taken of what was due on the annuities, and of the ar- 
t^ars of pension, and dividends ; that the plaintiffs 
might be paid thereout, &c. ; and for an injunction to 
restrain the Treasurer of the Navy, and the trustees, 
from paying away any of the monies coming to their 
hands respectively. 

From the answers of the Treasurer of the Navy and 
of the Attorney-General, it appeared that the defendant 
Him!t was, in April 1807, appointed to the office of 
Treasurer of the Ordnance, which he held till January 
1810, when he absconded, and, upon investigation of 
his debts, was found to be indebted to the Crown in 
93,834/., in respect of monies received as Treasurer ; 
upon which extents were issued, and the balance still 
remaining due was 90,000/. and upwards; and that by 
an order in Council dated the 4th of March 1812, it 
was ordered that his pension be withdrawn and no 
longer allowed, and such part thereof as remained un- 
paid up to the 30th of December 1811 be withheld, and 
considered as applicable to the liquidation of his debt 
to the public. 

The defendants, \he trustees of the settlement, by 
their answer, said they had had no notice, or know- 
ledge. 



CASES IN CHANCERY. 


91 


ledge, orth&annuities, until Fe6mar^l810,(after Hurd 
had absconded,) when they were first served with a 
written notice of the deeds of 1802 and 1806. They 
put in issue the validity of those instruments, stating dif- 
ferent objections thereto, on the grounds of inadequacy 
of price, and defect of memorials; and, as to the second, 
of its containing in fact two grants of distinct annuities, 
with only one stamp for both. They alleged that Hunt^ 
having broken his covenant to invest the 4000/., had 
become a debtor to them for that amount, and that they 
were therefore entitled to retain, as against him and all 
claiming under him, the dividends of stock, until that 
sum should be raised, the money due in respect of divi- 
dends being a just debt at law, and upon a covenant 
entered into for valuable consideration. They insisted 
that the plaintiffs could be in no better situation than 
himself, claiming through him; alleging that the 
plaintiffs had notice of the covenant from the indenture 
of settlement, and that they had made no inquiry re- 
specting the same previous to the grants of their re- 
spective anniiities. ^ 

Hart^ Bel{j and Heald^ for the plaintiffs. 

The first question is as to the right of the Crown to 
retain the pension, either on the ground of set-ofl* 
against the debt due to the Crown from its grantee, or 
by virtue of the Order in Council for its revocation. 

This pension is an annuity granted by the Crown 
for the life of the grantee ; and it was at one time 
doubted (q) whether such an annuity was assignable, 
being only a chose in action (6), without express words 

(fl) Co. Litt. 20. a. 144. b, 5. 2 Vin. Ab. 615. Annuity 

(6) Bakery. Brooke, Moor^ F. 6. pi. 3. 

so 
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so to render it. Ca) But tliis bas been since set« 
tied (b) 5 and, in-^the case of York v. Tmine^ in the Court 
of Wards (e), where the queen had granted under her 
great seal an annuity for twenty^one years, to be paid 
by the Receiver of the Court of Wards, which was after- 
wards sold under an extent; and the question was, 
Whether the sale was good : it was resolved that the 
pension was well extendable, and well sold by fhe she- 
rip*; for, being an annuity certain, and for years cer- 
tain, and payable by the Receiver, it was in the nature 
of a rent-charge for twenty-one years, and was well 
grantable over and vendible, and not like to an annuity 
w4iich chargeth the person only. 

Then, if in its nature assignable, this pension bad 
been actually assigned before the extents issued, — thei'e 
is no evidence when the debt to the Crown accrued ; and 
sucli an annuity is merely personal property, and not 
liable to an extent, so as to defeat a prior bond fide pur- 
chaser, as appears from Allen v. Dundas (d), where it 
was l^eld ihat the defendant, as Treasurer of the Navy, 
being indebted to a person who died intestate, for the 
arrears of his pension, and having paid it to one who 
claimed as executor under a forged will, was not bound 
to pay it over again to the true claimant So in The 
Earl of Stajford v. Buckle?/ (c), an annuity granted by 
the Crown out of the Barbadoes duties, was determined 
not to be a rent within the statute de donis or the sta- 
tute of frauds, but that being entailed on the grantee 

(d) Maund^s casej 7 Co. modus etconvcri'^ 

28. b. Rent-charge granted iio •oincunt legem, 
to one and his assigns, pro (b) Gerrard v. Boden^ 
concilio impendendoj raay be 2 Vin. Ab. 515. 
assigned over by the express (c) Cro, Jac. 78. 

words of the grantor, .who (d) 3T. R. 125, 

granted ‘‘ to him and his as- (e) 2 Ves. 170. 


isir. 
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and the heir&f>f bfs body, with remainder over, t!iat was 
a fee^simple conditional at the common law, and the re- 
mainder over void. And in The Countess of Holder-' 
nesse v. Marquis Carmarthen^ (a) an annuity of 4000/. 
charged on the post-office revenue, to continue until 
100,000/. should be raised, to be laid out in land, was 
resolved to be a mere personal annuity, and, as such, 
that it was capable of passing by grant or transfer. This 
does not fall within the cases in which it has been held 
that government pay and pensions are not assignable, 
upon the ground of public policy. The true question 
is, Whether, as an annuity, it is within the statute 
13 Eliz. c. 7. ; and, if so, it was clearly assignable, and 
the crown had no power to revoke the grant, which was 
absolutely for life, or defeat the prior claim of the as- 
signee for a valuable consideration, (h) The case much 
resembles that of The Earl of Stafford v. Buckley. The 


181T. 

Pkiouy 

a. 

Rose. 


(а) 1 Bro. 377. 

(б) In Ex parte Buttery 
1 Atk. 210. the question was, 
Whether the office of city- 
marshal was saleable for the 
benefit of creditors under the 
13 Eliz.; and Lord Hard* 
wicke held that it was, not 
being within the statute of 
Edward 6. concerning oiUces 
connected with the adminis- 
tration of justice ; and, in 
giving his judgment, his Lord- 
ship said, If an officer in 
the army should become 
bankrupt, he should have no 
doubt but he had a power to 
lay his hands on his pay for 
the benefit of his creditors. 
But Mr. Cooke (Bankr. Laws, 
2B4. edit. 5.) observes that 


this is only obiter dictum^ and 
it had been determined other- 
wise in the House of Lords, 
on an appeal from Scotl^indy 
in the case of Cathcart v. 
Blackwood. See also Flartij 
V. Odluniy 3T.R. 681. Lid^ 
derdale v. Duke of Montrose^ 

4 T. R. 248. Emoluments 
of this sort are granted for « 
the dignity of the state, and 
the support of those who are 
engaged in the service of it, 
and it would be therefore 
impolitic to permit it to be 
assigned : besides, an officer 
has no certain interest in his 
half-pay; for the king may 
at any time strike him oif 
the li§t.” Diet, per Lord 
Kenyon. 


annuity 
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annuity is not revocable — not dependent on the plea- 
sure of the crown — expressly made to the grantee and 
his assigns — and assignable like any other annuity so 
made payable. 

Then, as to the claim of the trustees, they might 
have retained the dividends from the moment when de- 
fault was made in performance of the covenant to invest 
the 4000/. ; and their laches in not availing themselves 
of the-remedy within their reach, affords an equity to the 
plaintiffs, who took the assignment at a period long sub- 
sequent, and without notice that the covenant was yet 
remaining unsatisfied. The conduct of the trustees has 
been indefensible. They have been guilty of a direct 
breach of trust, and they come forward and say they 
have a right to be reimbursed to the extent of their lia- 
bility by reason of the breach of trust they have com- 
mitted. This cannot be allowed them, so as to defeat 
the rights of a subsequent bond fide purchaser. 

Sir A* Piggott and Milford^ for the Attorney- 
Oerferal? 

This is an entirely new case, and in which the Court 
has no jurisdiction. If the funds in question had passed 
out of the hands of the crown, and had been with a 
• third person, as a stake-holder, such third person might 
have been made a party to a suit here. But the money 
out of which this pension was granted is in the hands of 
the officer of the crown, and is therefore under the ju- 
risdiction of the Court of Exchequer ; unless it were 
sought to be recovered upon a petition of right, or 
monsirans de droit^ which might be prosecuted in cither 
court, {a) 

(«) Bro. Ab. tit. Preroga* Ab. tit. Error^ pi. 8. Skinn. 
five le pi, 2. Fitzh. 609. 

1 Independent 
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Independent of the question. Whether the grant of a 
pension will admit ofan assignment in equity, this is only 
an equitable assignment — and what remedy is there at 
law if the pension is not paid ? There can be no remedy 
against the Crown, and the fund out of which it is pay- 
able is a fund belonging to the Crown. True, an equi- 
table interest may be the subject of assignment — but it 
has been decided in many cases (a) that a pension from 
the Crown is not assignable. No voluntary sanction 
from the Crown can be assigned ; according to what is 
said by AshhurstJ. in the case of the half-pay officer, (b) 
All voluntary donations of the Crown are for the 
honour and service of the state.’' 


PmoDY 

V, 

Rose. 


It is the fault of the annuitant if he has contented 
himself with taking an insufficient security for the pay- 
ment of his annuity. Suppose, in this case, instead 
of a pension from the Crown, it had been an annuity 
granted by an individual, subject to the same conditions 
— that the grantee, after having assigned it as a secu- 
rity to another, had accepted an office within the terms 
provided for the cessation of his annuity, ^ and* then 
made default to his assignee — what remedy could his 
assignee havfe by virtue of that assignment ? As long 
as the original annuity remained payable, so long, and 
no longer, did his security continue. Then has this 
pension ceased ^ The grant has been revoked by tho 
Order in Council; and it is impossible to contend that 
the Crown has not authority to revoke its own grant ; 
the grantee being a public accountant, and having 
made default. How could he have a specific perform- 
ance of a voluntary grant from the Crown ? The Order 
in Council not only goes to future payments, but with- 
holds money in the hands of the officer of the Crown 

ia) See note {b), p.-93. (6) Flarty v. Odluniy 3 T. U. 683. 

for 
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for payments already due, and directs that the whole 
shall be considered as applicable to the reduction of 
HunC% debt to the public. The Treasurer of the Navy 
is not like an ordinary stake-holder.~He is the King^s 
receiver, and amenable to the Court of Exchequer. 
The word assigns” in the grant — to him and his 
assigns — constitutes no obligation on the part of the 
Crown towards such assigns. It is still no more than a 
voluntary act on the part ofthe Crown, the performance 
of whi^can be only during its own will and pleasure. 
It is the intention of the 'Crown that it shall continue 
duringthe lifeofthegrantee — but if theCrown afterward 
thinks fit to change that intention and revoke the gift, 
how is the performance of that voluntary act to be en- 
forced ? Could the grantee of the pension himself, 
having made default in his own accounts with Govern- 
ment, have compelled payment notwithstanding? If not, 
how could he communicate to another a right which he 
has not himself? Can he call upon the Treasurer ofthe 
Navy, an officer of the Crown, to make payment, 
against the express order of the Crown ? Can he compel 
the servant to disobey the command of his master? 


f 7%e Master of the Rolls. Suppose this pen- 
sion were legally assignable, what effect would the 
Order of Council have had ?] 

Sir A. PiggotL 

The question in that case would certainly be difficult. 
But this cannot be treated as a leg^ assignment. — And 
if it were, where could bo the legal remedy ? 

To return to the point of jurisdiction — Chancery,” 
says Blacksionc (a), “ can give no relief against the 

(a) Comm* Book 3. ch. 27. p. 428. 
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king, or direct any act to be done by him, or make any 
decree disposing of or affecting his property. Such 
causes must be determined in the Court of Exchequer, 
as a Court of Revenue, which alone has piower over the 
king’s treasure, and the officers employed in its manage- 
ment.” And so in the case of the York Buildings Com- 
party (a) y Lord Hardwicke said, that an account between 
the king and a subject cannot be taken in any case in 
this Court, but in the Exchequer only. And in Rcecc 
V. T'he Aiiorncy •General (f))^ where, the questionbeing, 
Whether an estate escheated* to the crown could be 
affected with a trust, his Lordship said, “ Suppose the 
land had been seized and put in charge, could he 
make a decree that it should be sold ? — No — he 
could not;— but the Court of Exchequer might, as 
it is a Court of Revenue.” 


(a) 2 Atk. 56. Huggins v. 
The York Buildings Companyy 
Reg. Lib. A. 1730. fol. 552. 
A. 1740. fol. 139. from which 
I have been favoured witli the 
foUGwing extract. Hill by 
creditors of the Company 
against the Company and the 
Attorney^General and the 
trustees, under a deed for 
the payment of debts. The 
Company had purchased the 
forfeited estates, and had not 
paid for them ; and the At- 
torney-General claimed what 
remained due to the crown 
for the purchase money of 
the said forfeited estates. 

The cause was heard on 
several days, and the Court 
took time to consider. One 
of the plainlifTs, of the name 
of Blackzcelly died- Abate- 

VoL, III 


ment. Two bills of revivor 
by Blackwell^ s representative. 
Plea to the second of a former 
bill pending. Reference to 
the Master to see >^hichj)ill 
ought to be prosecuted — and 
diners other proceedings. 

‘‘It seems that what the 
Chancellor is reported, in 2 
Atk. 56, to have said respect- 
ing the jurisdiction, took place 
during the hearing, and arose 
in consequence of the At- 
torney-Gonerars claims: but 
the Chancellor afterwards 
decreed the estates to be 
sold, and the purchase mo- 
ney owing to the crown to 
be paid out of the produce 
of the sale.” 

(5) 2 Atk. 223. Sec //o- 
r^enden v. Lord Annesley^ 
2Scbo. & LcL Cl 7. 

n 
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Jarvis and Wi/att^ for the defendant, the treasurer 
of the navy. 

This is no more than an attempt to obtain indirectly 
a decree against the crown through the medium of the 
crown’s officers. Whether an action would lie, at the 
suit of the grantee himself, for the arrears of the pen- 
sion actually due at the time of the date of the order in 
council, may admit of some question, though the order 
in c^hcil would probably be a sufficient answer even 
to such a demand as that. 

If there were no-doubt as to the jurisdiction, still the 
policy of the law would bo conclusive against such a 
pension being assignable. This pension is in the nature 
not only of a reward for past, but a retainer for future, 
services; and it is as contrary to policy to permit the 
assignment of it, as of the half pay or full pay of an 
officer. In the case cited of Flarlij v. Odlum^ Buller^J* 
says, If the question had been, Whether or no the pay 
then actually due might be assigned, he should have 
{bought it, like any other existing debt, assignable ; 
but that does not extend to future accruing payments.” 
The grant of this pension ev idently looks to the future 
employment of the grantee, and is in the strictest sense 
a voluntary donation of the crown, for the honour 
and service of the state.” In Barwick v. Reade^ {a) 
where it was decided that an officer’s full pay is not as- 
signable, Gould^ J. refers to a case in Di/cr (b) as con- 
firming the general principle. 


id) 1 H. Blackst.628. 

(Z>) Dyer, 1 stated in the 
note to the above case, where 
is also noticed the distinction 
made in Siuarf v.' Tucker^ 
2 Blacks!. 1 1 37., between full 
1 


pay and half pay, as the sub- 
ject of assignment, the one 
bci ng pro servitio impendendoj 
the other pro servitio im-> 
penso. 

If 
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If it is in respect of the term assigns” that the 
pension is to be held assignable, the Crown has still the 
right of retainer against its own debtor. The cases re- 
ferred to from P'mer prove no more than that an annuity 
is a chose in action, and assignable in equity. Un- 
doubtedly it is so. But lias not the Crown a right to 
retain it to satisfy its own debt ? The fact of the extent 
issued is introduced only to shew that, prior either to the 
time of filing the bill, or notice of the assignment, Hunt 
was a debtor to the Crown to a greater amount than%ie 
arrears of his pension. We do not even put it on the 
ground of the right in the Crown to a preference or pri- 
ority. The case might have been different, had notice 
been given : but the present bill, which alone gave no- 
tice, was not filed until after Hunt had absconded. 

i 
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Sir S. Romilbj and JVinthrop for the defendants, the 
trustees in the settlement. 


Turton v. Henson («), Coles v. Jones, (h) A bond is a 
eliose in action^ a^^ignable only in cquily ; and, 
assigned, is liable to the same equity as if it were still 
remaining with the obligee. Tlie purchaser of a chose 
in action must always abidf by the title oftlie person of 
whom he purchases. 

Hart in reply. 

The defence on the part of the officers of the Crown 
is threefold. Firsts that this Court has no jurisdiction ; — 
Sccondh/^ihvii the pension is not in its nature assignable; 

(rt)2 Vern.764. 1 P. Wms. (5th edit.) Dauben^y.Cock’^ 
496. burn^ ante, VoL 1. p. 633. 

(b) 2 Vern, 692. See Da- Cholmondelej/v. Clirttony Vol. 
vies V. Austen^ I Ves. j. 249. 11. p. 241 . 

Sugd. Vend, Sc PurrTi. COO. 

n 2 


Third! i/^ 
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— Thirdly ^ that the Crown had a right to retain against 
the assignees, even supposing the assignment otherwise 
valid. 

I admit that the Exchequer is the only Court of com- 
petent jurisdiction in questions upon mattersof revenue. 
But that peculiar jurisdiction does not obtain in any but 
mere revenue cases. Here the question is, \Vhethcr, 
under the grant of this pension, the money out of which 
it is made payable is not in the hands of the Treasurer 
of the Navy as a trustee for the plaintiffs. It may be 
a question at law whether the grant itself was such as 
the Crown is competent to make — but, being made, 
our proposition is that, from that instant, it was held in 
trust for the grantee and his assigns ; and, if so, this is no 
question of revenue — it is simply a question, Whether 
the Crown has a right to stop the payment in transitu 
for the discharge of its own debt. In Burgess v. 
TVheate («), where the question first arose whether there 
was not an escheat to the Crown, the Court did not re- 
fuse ito entertain it, but the cause wqs ordered to stand 
over, to make the Attorney-General a party, who after- 
wards filed an information. So there was no objection 
to the jurisdiction in the casie of The Attorney-General 
v. Duplessis \b)y and many others. Where the rights of 


(o) Blackst. Rep. 123. 
1 Eden, Cases in the time of 
Lord Northingtony 177, 181. 

The cause came on to be 
heard before Lord Ilard^ 
wickcy C., who, on the plead- 
ings being opened, objected 
to the Attorney -Generates not 
being a party. Both par- 
ties were desirous that there 
should be no question about 


the escheat, and the Attor- 
ney-General did not insist 
upon it. But the Loi^d Chan- 
cellor asking him if he waved 
any right the Crown might 
have, and would consent that 
it might be so entered, the 
cause stood over, and the 
Attorney -General was made 
a party.” 

{b) 2 Ves. 286. 


the 
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the Crown are only incidentally brought in question, 
they may as well be discussed in this Court as in the 
Court of Exchequer. 

This is the case of a pension given as a compensation 
for past services ; and the distinction as to the assign- 
ability of a pension is between its being a reward for 
past, and in the nature of pay, or wages, for concurrent 
services. The question is, Whether the Crown has any 
right to withdraw a pension oftJie former description. 


1817. 

Priddy 

V* 

llobE. 


[Mr. Hart then reverted to the case before cited, of 
The Earl of Stafford v. Buckley^ and to the proceedings 
in a case of Aubin v. Daly^ in which a decree (a) 
was lately made by consent, on a bill by a mortgagee, 
for sale of the very annuity which was the subject in 
question before Lord Hardwicke in the former case; 
in order further to prove the assignability of such an 
annuity.] 

Then as to the trustees in the settlement — trUe, tlie 
assignee of a chose in action takes it subject to all the 
equities with wlych it is invested. But this is only where 
he has express notice of 1;hose equities. Here, the set- 
tlement could not give the plaintiffs such notice ; for 
they were not to suppose that the covenant had not been « 
performed; and the trustees were, in the due execution 
of their trust, bound to have seen to the performance of 
it, and to have exacted the debt at the moment when it 
became due. After remaining inactive for so many 
years, they shall not be allowed to take the benefit of 
their own laches to defeat the claims of bond fide credit 
tors upon the funds, which they now insist upon having 
a right to retain. 


(a) At the Rolls, Feb. 17, 1817. 


The 
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It is dear that 
a suit may be 
maiutaincd 
against a public 
officer, having 
in his hands 
money issued 
by government 
for the use of 
an individual, 
for the recovery 
of such money. 


The Master of the Rolls. 

The plaiiitifTs in this case are certain annuitants of 
Mr. Joseph Ilunt^ who, as a security for the annuities 
which he granted them, assigned to them a pension 
he had from the crown, and the dividends of certain 
funds, to which he was entitled for his life under his 
marriage settlement. The bill is filed against the IVca- 
smrr of tlie Navj/y and the Altorney-General^ for the re- 
covery of what is in the bands of the former on account 
of Mr. HunVs pension, and against the trustees in the 
settlement, for the dividends that have accrued on the 
funds since the time when Mr. Hunt himself ceased to 
receive them. On the part of the Treasurer of the 
and the Attorney •General^ it is objected, that the 
Court has no jurisdiction to order the payment of this 
money. — On the part of the trustees, it is stated, that 
although by the settlement Mr. Hunt was entitled to the 
dividends in question for his life, yet by the same 
settlement he had covenanted to pay them 4000/., to 
be«laid*out on the like trusts as the other funds — that 
as he has never performed his covenant, they have a 
right to stop the dividends, and to apply them as far as 
they will go, to make good the sum which Mr. Hunt 
ought to have paid them. 

As to the first demand, — where a public officer has 
in his hands money issued by the Government for the 
use of an individual, it is clear, that a suit may be main- 
tained against the officer for the recovery of such money. 
For it is his duty towards the Cijpwn, as well as towards 
the individual, to apply the money to its destined purpose. 
But here the officer is commanded by Government to 
withhold the money from Mr. Ilunt^ and to apply it to- 
wards satisfaction gf a debt whichMr. Hunt ovies the pub- 
lic. Then the question is between Government and Mr. 

lluni^ 
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Huntj or Mr. assignee; and it is not, I apprehend, 

in this Court, that such a question can be decided. In the 
case of Row v. Dawson(a)j Lord Hardwiche entertained 
the jurisdiction singly on the ground that the ofiicer ad- 
mitted the money to be in his hands for the use of the 
person under whom the litigating parties made their 
claim. That was the case of a public officer who had 
given a draft for payment of a sum which he had bor- 
rowed, upon money due to him out of the exchequer, 
and afterwards became bankrupt ; and the question was 
whether the defendants’^ (fo whom the draft had 
been given) were first entitled by a specific lien upon 
the sura due to the bankrupt’s estate; or whether the 
plaintiffs, the assignees under the commission, were 
“ entitled to have the whole sum paid to them ; it being 
insisted for them, that this draft was in nature of a 
bill of exchange, and that the property was not di- 
vested out of the bankrupt at the time of his bank- 
ruptcy.” The Lord Chancellor '^aid, ho at first 
doubted his own jurisdiction, and whether the plaintiffs 
(the assignees) ought not to have gone into the^JEa?cfce- 
quem^ being a Court of Revenue; for this was not a 
personal credit given to, or demand upon, the officer, 
but to be paid but of tl^e money issued out of the Ex- 
chequer to that officer, on warrant to be paid out of the 
Revenue of the Crown for public services. But,” he 
adds, “ there is something in the present case delivering 
it from that ; the officer admits, he has received a slim 
of money applicable to this demand; which brings it 
to the old case of a Liberate ^ which a person has 
under the Great Seal for the payment of money, upon 
admission that the"^ officer had money in his hands 
applicable to the payment, and proof thereof, that 
would give Courts of law a jurisdiction ; so that an 
action of debt might be maintained on the Liberate,''' 
(a) 1 Vcs. 33].* 


mi. 
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But, where go- 
vernment has 
ordered the 
money to be 
withheld, the 
question is only 
betweengovern- 
ment and the 
individual or 
his assignee ; 
and this Court 
has no jurisdic- 
tion. 
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It is sufficiently evident, that, if the officer had, on 
behalf of Government, disputed Gibsori^s ripbt to the 
fund, Lord Ilardwicke Would not have proceeded in the 
cause : but Gibson*s right being admitted, it was a merely 
equitable question, which of the parties claiming under 
him had the best title to the money. Besides, if^ 
in this case, the assignment, (as is contended by the 
plaintiffs,) passed not merely the equitable, but the 
legal title to the pension, why does the assignee come 
into a Court of Equity? If, on the other hand, he lie 
only an equitable assignee, and as such stands precisely 
in IlunVs place, he would probably find it difiicult, in 
any Court, to maintain that the pension can be claimed 
from Government, while the debt to Government re- 
mained unsatisfied. However, that is a question which 
I do not think this Court ought to determine. The bill 
must be dismissed as against the Atiorney-Gmeral and 
the Treasurer of the Navy. 


IL As to the question between the plaintiffs and 
the trustees, it arises on the following facts. — Mr. IlunC% 
marriage settlement was in April 1795, The 4000/. 
became payable in four years afterwards, that is, in 
April 1799. It does not appear that the trustees ever 
made any application for the payment of the money. 
The first annuity was granted in 1802; the others in 
1806; Mr. Hunt absconded in 1810; down to which 
timfe he had received the dividends under a power of 
Attorney from the trustees, and had paid the annuities 
as they became due. No notice had ever been given 
to the trustees of the assignment of tlie dividends, 
until after Hunt had absconded. ^The question is, whe- 
ther the dividends can be stopped. See how the case 
would have stood between the trustees and Hunt him- 
self. 1 apprehend it to be clear that he could not have 
claimed a benefit unSer the settlement without making 

good 
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good bis part of it. The trustees might give him what 
credit they chose, subject to their responsibility to their 
cestui que trusts ; but they might, at any time after the 
4000/. became due, have stopped the dividends, if the 
money was not paid. Supposing lie had become a 
bankrupt, the trustees would have this equity as against 
the assignees, as was determined by Lord Thurlow in 
Ex parte Mitford (a). 


1817. 

ParoDY 

V. 

Rose. 


I have had a copy of the order in that case from the 
bankrupt’s office, in order tcf see whether the case be 
correctly stated by Mr. Brown. 


Mr. Milford^ under the marriage settlement, was 
entitled to an annuity of 24/. per ammrriy and to the 
dividends of certain stock during his life. He had 
covenanted to pay 6000/. in the whole to the trustees, 
at different periods, and on different events. It be- 
came a question, whether the wliol^ of this sum had 
become a debt at the time of the bankruptcy. The 
trustees in the settlement presented a petition praying 
to be at liberty to prove the whole sum under the 
commission, and to be permitted to retain the interest 
the bankrupt .took under the settlement, in part satisfac- 
tion of the debt. Thfe order made was as follows. It 
was “ declared that the petitioners were, at the time of 
“ issuing the commission, creditors of the bankrupt for* 
the sum of 3000/. only, which, by the settlement, was 
“ payable at the times and in the manner mentioned in 
“ the petition, free from any contingency ; and that the 
“ petitioners were entitled to retain the value of the 
bankrupt’s equitable interest under the settlement in 
an annuity of 24/. and a sum of 2074/. bank annui- 
ties towards satisfaction of the said SOOO/,” And 
“ it was* referred to the commissioners to compute in- 
terest on the sum of 1000/. (parjl of the 3000/.) from 
(a) 1 Bro. 39S. 


the 
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the date of the commission to the 14th of October 
then next, when the said 1000/. would become pay- 
able under the settlement, and on the sum of 1000/. 
(other part of the 3000^.> from the same date to the 
14th of October^ 1785, when the last-mentioned 
1000/. would become payable under the settlement, 
and on 1000/. (residue of the 3000/.) from the same 
date to the 14th of October^ 1786, when the last-men- 
tioned sum would become payable as aforesaid ; what 
should be found the amount of such interest to l>e 
deducted from the 3000/. The commissioners to 
set a value on the bankrupt’s interest under the settle- 
ment in the annuity of 24/. and sum of 2074/. bank 
annuities, and what should be found to be the value 
thereof to be deducted from what should remain due 
in respect of the 5000/,, after such rebate of interest 
as aforesaid. The petitioners to be admitted creditors 
under the commission for what should be the then 
residue of the SOOOL And, in regard to the 24/. 
annuity during the joint lives of the bankrupt and his 
wife, and the interest to accrue on the 2074/. bank 
annuities during the life of the bankrupt,” it w'as 
“ ordered that they be respectively retained by the pe- 
titioners towards satisfaction of the 3000/. — and that 
the dividends from time to time to be made under the 
commission upon the sum of money for which they 
should be so admitted creditors, should be laid out by 
them in the purchase o{ 31. per cent, bank annuities in 
their names ; and the interest to accrue thereon during 
the life of the bankrupt, to be paid from time to time by 
the petitioners to the assignees under the commission, 
as part of the estate and effects oT the bankrupt.” («) 

Now if, as against Iltint.^ the trustees had the equity 
of stopping the dividends to make good the debt of 
(a) In the matter of.ilo* Aug. 1784. Orders in Hank- 
tert MUJ'ord^ a bankrupt, 11 ruptr^y, 1784. fo. 211. 

4000/. 
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4000/. could he by this act, without their knowiedge 
or consent, deprive them of that equity ? The assignee 
for the annuitants, taking no legal interest in the funds, 
could only take subject to the same equity to which 
the assignor was liable. What was the original equity 
of the trustees ? — Not to stop the dividends merely at 
the first moment the debt became due, but whensoever 
they might think the interests of the trust required that 
step to be taken. They had no room to imagine thiit it 
signified to any but their cestui que trusts^ whether this 
debt was, or was not exacted, when it became due. 
Why is a third person, who asked no question upon the 
subject, and gave no notice of his having any interest in 
the matter, to tell the trustees that it was their duty 
towards him to have called in the debt sooner, and that 
they are not now to be permitted to resort to any means 
which they may have in their own hands, of satisfying 
any portion of that debt ? Nobody could take an assign- 
ment of Mr. //wwf’s interest under the settlement, with- 
out seeing the covenant for the payment' of the 4000/. 
Now the person proposing to take the assignment^ould 
ask the trustees whether that money was paid : but the 
trustees had no opportunity of apprising him that it was 
not paid ; for they k»ew nothing of the transaction. 
They have been guilty of no bad faith towards the plain- 
tiffs : but the plaintiffs have been wanting in common 
prudence in not consulting the trustees before they took 
the assignment. It was surely a rash conclusion, that 
the money must necessarily have been paid, because the 
period of payment was past. But did the annuitants 
really believe that this money was paid ? They were 
evidently getting from Mr. Hunt the security of every 
fund he could give them. If the 4000/. had been paid, 
it would have been invested, and additional dividends 
would ill all probability have ^been included in the 
security. 


m 
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However, it is enough that the trustees have done 
nothing to mislead the plaintiffs, or to forfeit the right, 
which originally they had, of applying Mr, IJunVs divi- 
dends to the satisfaction of Mr. llun(% debt. I pre- 
sume, there is no question, that the dividends received 
prior to Mr. HunC% death are insufficient to satisfy the 
debt; and therefore the bill must be dismissed, (a) 

(a) Reg. Lib. B. 1816. fo. 1679. 


CHRISTOPHER AfiDERSON LLOYD, KITTY 
Rom s ALDERSON LLOYD, MARGARET LLOYD, 

March b. and EMMA LLOYD - - Plaintiffs; 

Jpril 28. 

^ AND 

JOHN BRANTON, JOHN PEARSON, CHRIS- 
TOPHER ALDERSON HARKER, and W. P. 
BARNARD aqd SARAH his Wife Defendants. 

Testator gives ^URISTOPHER ALDERSON, by his will, 
trust^Qs^ to^° ^ (Jated Jwify 24, 1810, gave and bequeathed to the 
eoooltopay defendants, Brantoti^ Pearson^ and llarker^ 24,000/. 
the interest to ^ uponr 

S. B, (his niece) during her life, and, after her decearc, the principal 
among her children ; if she should die without issue, over. He de- 
clares similar trusts as to three other sums of 6000/. (making the re- 
mainder of the 25,000/.,)Ifor his three other nieces and their children. 
Proviso, that, in case any of his said nieces should marry without such 
consent as therein prescribed, each, &c. so marrying, should forfeit the 
interest of her 6000/., and all other sums to which she may be entitled 
under his will ; and the respective sums of 6000/., aud all such other 
sums, &c. should fall into his residue. And he gives (he residue in 
trust for his two nephews and their children — in case of llie death of 
either without issue, his moiety to go over to and be divided among his 
said nieces. 

Afterwards, by codicil, he gives to each of his nieces 2000/. in addi- 
tion, subject to the same powers, provisos, directions, and limitations, 
as are contained in the will respecting the sums of 6000//' S, Ih 

who 
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upon trust, as to 6000 /. (part thereof) to invest the 
same in their names, or in the names or name of the 
survivors or survivor, his executors or adriiinistrators, 
upon government or real securities, and to pay the di- 
vidends or interest to his great niece the defendant 
Sarah Barnard (then Sarah Alderson spinster) by half- 
yearlyjpaynients, during her life, and after her decease 
to transfer and pay the capital unto and amongst her 
children as therein mentioned ; and, in case she should 
die without issue, then upon trust for her brother the 
defendant Harker. Simildr trusts were declared as to 
three other sums of 6000/, each (residue of the said 
sum of 24,000/.) for the benefit of the testator’s three 
infant great nieces, (the Alderson Lloyd, 

Margaret TAoyd^ iii\AEmma Lthyd^ and their children ; 
and the testator directed that his four great nieces 
should have and be entitled to the dividends and interest 
of the said respective sums of 6000/., and to all and 
every sum and sums of money which they should re- 
spectively have or become entitled to under his will, for 
their respective sole and separate use. The testator 
then declared it to be his will that his trustees* or the 
survivors, &c. should pay and apply any part of the di- 
vidends oi' interest^ payable to such of his said great 
nieces as should at the time of his decease be under the 
age of twenty-one years, in or toward her or their re- 
spective maintenance, &c., or otherwise, until she t)r 
they should respectively attain the age of twenty-one 
years, or be married with such consent as thereinafter 
mentioned, as his said trustees should in tlmir discretion 
think proper. The testator also gave to his said trustees 
an annuity of 50/. for the life of his niece Jane Ilarker 
<the defendant Sarah Barnard^s mother) upon trust to 
pay the same to his said niece for her life ; and he 
directed that a sufficient part of his personal estate 
should be invested for securihg the said annuity, and 

that 


1817. 

Lloyd 

V. 

Bhanton. 

who was of age 
at the date of 
the will, marries 
without thecon- 
sent required. 

Ileldy a for- 
feiture; extend- 
ing not only to 
the future iii- 
terast of her 
6000/., but to 
the capital, and 
also to the 
2000/. given by 
the codicil, and 
to a fund set 
apart to answer 
an ai^iuity, to 
which S, 
wouldotherwise 
have been en- 
titled oil the 
death of the 
annuitant. 
Whether the 
forfeiiurewould 
also extend to 
her share of the 
residue, in the 
event of the 
contingency 
upon which it is 
given over to 
the testator’s 
nieces, quwre. 
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Ibat his trustees should stand possessed of the funds in 
which the same should be invested, from and after the 
decease of his said niece, upon trust for her daughter 
Sarah Barnard. The will contained also a specific be- 
quest of books and other articles to Sarah Barnard; and 
there then followed a proviso that, in case of the mar- 
riage of any of the testator’s four great nieces with the 
consent of his said trustees, or of the trustees and exe- 
cutors for the time being of his will, in writing for that 
purpose given, but not otherwise, his said trustees or 
the survivors, &c. should pay to each of his said great 
nieces so marrying, or otherwise settle upon her, or 
her issue, in such manner as they in their discretion 
should think adviseable, the sum of 2000/., to be raised 
and paid out of the 6000/., to the dividends and interest 
whereof his said great uiece so marrying was under his 
will entitled for her life as before mentioned; and ano- 
ther proviso, that if any of his great nieces should 
marry without the consent of his said trustees or trustee 
for the time being, testified by writing under their or 
his hands or hand first given, then and in such case his 
said great nieces, each and every of them so marrying 
without such consent, should, from thenceforward, for- 
feit, and be no longer entitled to,^the dividends or in- 
terest of the respective sums of 6000/. payable to them 
respectively for life as before mentioned, or to any other 
slims which they might respectively become entitled to 
under his will, and should not have received ; and that 
the said interest and dividends, and the respective sums of 
6000/., or the securities for the same, and all such other 
sums to which they respectively might become entitled 
as aforesaid, should thereupon sink into, and constitute 
part of, the residue of his estate. And he gave and 
bequeathed the residue of his said estate and eflects 
unto his said trustees, upon trust to invest the same 
upon Government or real securities, and to pay to his 

great 
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great nephews, the plaintiff Christopher Alderson 
JLloyd and the defendant HarJcer^) the dividends or 
interest of the same, in equal shares, for their respec- 
tive lives ; and after the decease of either, as to one 
moiety, upon trust for his children ; or in case either 
should die without leaving issue, then upon trust to 
pay the dividends or interest of his moiety to the tes« 
tutor's four great nieces, share and share alike, during 
their respective lives ; and after the decease of any and 
each of them, as to one fourth part of the said moiety, 
upon trust for the child or children of her so dying : 
but in case any of them should die without leaving 
issue, then upon trust for the •survivors of his said 
nieces, and the respective issue of any that should be 
dead, in equal shares. 

By a codicil to his will, dated the 14th of Decern^ 
her 1810, the testator revoked the said legacies of 
6000^. to his great nieces, and gave to each of them 
5000/., to be invested in like manner as directed by his 
will as to the 6000/. ; and directed that the dividends 
or interest thereof respectively should be paid to his said 
nieces for their respective separate use, and that the 
legacies of 5600/. each, and the dividends or interest 
of the same, should be subject to the same trusts, con- 
ditions, powers provisos and directions, as by his will 
declared concerning the legacies of 6000/. * 

By another codicil, dated the 20th of December, 
1810, he gave to each of his grand nieces 2000/. in ad- 
dition to what he had before given them, and directed 
that the same should be invested in the names of his 
trustees, and the dividends and interest go and be paid 
and payable to his said nieces respectively, and their 
respective children, subject to the same powers^ pro- 
visos, directions, and limitations*, as contained in his 

will 
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will respecting: the 6000/., except as to the payment of 
8000/. on their respeotivc marriages. 

At the death of the testator, which happened in 1810, 
the defendant Mrs. Barnard^ (then Sarah Alderson, 
spinster,) was twenty-six years of age, and shortly after- 
wards she married the defendant W. P. Barnard. 

On the hearing of the cause it was referred to the 
Master to enquire (among other things) at what time, 
and under what circumstrfnces, the marriage took place, 
what was the age of Mrs. Barnard at the time of the 
marriage, and whether the same was had with such con* 
sent as required by the will of the testator. The 
Master by his Report certified the facts of the case 
accordingly, from which he found that the marriage was 
not had with such consent as aforesaid. The Report 
was not excepted to, and, the cause now coming on for 
further directions, the question was, whether, in conse- 
quence of such marriage without consent, a forfeiture 
had been incurred of all Or any of the bequests to Mrs. 
Barnard contained in the will and codicils. 

fidl and Palmer.^ for the defendants Hr. and Mrs. 
Barnard^ contended against the forfeiture, upon two 
grounds, that there was no sufficient bequest over, 
‘and secondly, that the condition could not be held to 
extend to a marriagie without consent after the party 
had attained the age of twenty-one. 

I. It is a clearly established rule, that, in the case of 
a legacy liable to be defeated by a condition subse- 
quent in restraint of marriage, where there is only a 
general residuary bequest, that is not sufficient to sup- 
port the condition ; which is void, as being held in ier- 
rorenij unless there i6 a good bequest over of the parti- 
cular 
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Gulai; legacy. Tiii8|>pint 7a» iiegarcled as l^y 

Xiord Thurlom, as af^svs froib the’#l‘itteil* judlgilM’At 
pronouncad by bim in Scotl v. T^'ltr (d). 

There are two case’s ex'acjtl;^ in point, with the pear . 
sent, aS tp a mere %claratiob that the legacy Bhall sink 
into the residue on the condition 'happening npt being 
sui&ctent tb.a|ter this rule. The first is a case cited by 
the Master of the Rolls in./2t^;r ib)i ^the 

other, thec^ of Garrett v. Prit^^c)^XdMafvejfy.Aslon 
(di, ip(^e|, it is.§aid;^‘hli iR^ij^in^^that it 

otherwise ill ^hnosy,. (e), iv;^s 
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case. But Amtfsy. Ifarner was liev^ decided (/). If 

(a) Dick. 7£i« Vid. p. 7^3, sidue^ aad 4Mrefdte was con- 

^^inie wUl be/bie i]9 contains str^d ©Uly 6 
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that which not l^en dis- 'UCw& dbt eaptds^fy devised 
posed of ajresdyt whatever he Over, but to fall into the re- 
its amount,' fbw 

ordby of law, to the executor (d) lAtka Sdl, , 
or next orkin.” (c) l Bq, Ab, X12. Forr. 

(b) Where a tegacy wUs ?ld- 

gWeo upon iuch condidon of (/) ^tnJmos r> Horner 
^rsiittyXk^ with jconshiit, and, the Piaster of the Rolls 
if not, that it should sink tit ought th^.%,tesldubry dts- 
into the residue of the ks* position was enough i but jt 
tutor’s estate, Which he gave .sOems that no resblutioa wasi 

to /• 5. it was held, that made, as the case went off for 

though ;thb marriage was want of parties, and oeyftr 

without tte consent, yet the came on agaih^ apd it has 

legacy Was not Idft j because been considered of ho autho- 
it Would have been th^ saiW^ > rity by subsequenf Judges.” 
if thote^torhnd said nothing"' Roper on Le^clex, Vol; L p. 
about its sinking into the re« 3^6. 
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the cases above cited are law, (and it has never been de- 
termined otherwise,) the present is clearly within them : 
but if it should be held, notwithstanding these cases, 
that the mere direction that, on the happening of the 
condition, the legacy shall fall into the residue, is suffi- 
cient to form an exception to the rule of the civil law 
that such a condition is void, as operating onlj in ter^ 
roremj we have then to consider how this condition is 
to be construed with reference to the particular cir- 
cumstances of the case. 

« 

II. The clause of forfeiture on marriage without con- 
sent must be construed to relate to the time when the 
legacy would become vested. Pullen v. Ready ^ 2 Atk. 
587. In this case, it is declared that, by itiarriage with- 
out consent, the legatee shall forfeit, not only one par- 
ticular legacy, but all the benefits intended her by the 
will. Now, by the will, she takes, besides the legacy 
of 6000/., and the additional 2000^. given by the codicil, 
a specific bequest of books and household furniture, an 
annuity of 50/. after the death of her mother Mrs. 
IJarker^ and lastly her contingent share of the residue. 
In this case, therefore, there are different times ap- 
pointed for the vesting of the several Jegacies, all of 
which are to become forfeited on the same event hap- 
pening; and, where there are different times for vesting, 
it seems reasonable to fix upon a certain limited period 
as that to which the condition is meant to be restricted, 
and then there is no period so obvious as that of legal 
competency. If not to the age of twenty-one, to what 
other period could the condition be limited ? A con- 
dition in restraint of marriage under twenty-one, even 
where there is no gift over, is held unreasonable and 
good condition ; because it imposes no other restraint 
upon the liberty of marriage than was before im- 
posed by the law of the land. If otherwise, this is a 
condition in restraint of marriage generally^ which 

is 
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is within the policy upon which the exception to the 
rule of the civil Lw *s founded. Thus, in Stackpolc w 
T^eaumont (a), Lord Loughborovgh says, I am per- 
fectly free in this Court, in a case where the condition 
only operates up to the of twenty^one, and re- 
quires no more than the general policy of the law 
and course of the Court hold to be proper, to say 
' there is nothing illegal in such a condition. — Coii- 
fined to such cases, where the restraint operates only 
up to the age, till which, by the law and policy of tlie 
country, consent is neccsshry, I have no difficulty to 
say, there is no authority to lead the Court to pro- 
nouncea proposition so repughant to that law, as that 
such a condition is invalid.” And see Rejt/nbh v. 
Martin {h)^ and cases there cited. See also Fr?y v. 
Porter (c), SertipliUl v. (d), Elton v. Ellon (r), 

Knapp V. Noijes (/), where Lord Camden said, It is 
very unnatural for a parent to impose a consent to 
marriage during his daughter’s whole life;” and he 
held that, in that case, “ the condition of marriage vvitli 
consent must mean, at an earlier lime than twenty* 
one.” Osborn v. Brozon (g), where the legacy 
was made payable within twelve months after the tes- 
tator’s death, but, if the legatee should marry a certain 
person, then the legacy was revoked ; and the legatee 
having married that person after the twelve months 
had expired, it was held the legacy vested at thaf 
period, and the condition referred only to the time of 
the vesting. 


1817. 

Lloyd 


Vs 

Br ANTON 


If it be said that, in this case, there was no time a|)- 
pointed for the vesting of the principal legacy, 3 'ct those 
bequests, which were made payable immediately, must be 

(a) 3 Ves. 89. see p. 97. (e) 3 Atk. 504, 1 Ves. 4. 

(b) 3 Atk. 330. 1 Wils. 1 59. 

(c) I Mod. 86, 300. (/) Ambl. C62. 

(fl) Pre, Ciia. 66i. ' (g/5 Yes. 527 

1 2 held 
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It is too late to 
raise a doubt on 
the legality of 
the coiidit^ion 
on which the 
right of^.B. to 
the bequests 
under the will is 
made to cease. 


When a legacy 
is to rest, or be 
paid at a parti- 
cular age, and 
there is a clause 
of forfeiture on 
marriage with- 
out consent, the 
Court will con- 
strue it as har- 
ing relation to a 
marriage under 
the specified 
age. But where 


held to have vested accordingly, and the condition, as 
to those, to have reference only to the period of vesting. 
And in this respect the additional sums given by the 
codicil arc so circumstanced, and the condition must 
therefore be held not to apply to them, whatever it may 
do as to the sums of 6000/. 


The Master, oJ the Rolls. 

It is now too late to raise a doubt on the legality of 
the condition on which Mrs. liarnartT^ right to the 
bequests giVen her by the will is made to cease. 

In the modern case of Dashwood v. Lord Bulkleyia) 
the validity of^uch a condition does not seem to have 
been considered as at all open to controversy, although 
it was not confined to marriage under twenty-one. 

Then the question is only upon the import and effect 
of the condition which the testator has in this case im- 
posed. 

It was contended, in the first place, that, in fair con- 
struction, it may be understood as applying only to a 
marriage under the age of twenty-one. When a legacy 
is tq vest, or be paid, at a particular ag^^and then there 
«is a clause of forfeitureon marriage witftout consent, the 
Court, I agree, will construe such clause as having rela- 
tion to a marriage under the specified age. But there is 
nothing in this will whicli can make that doctrineappH- 
cable to the case of Mrs. Barnard, The testator has not, 
with regard to her, spoken of twenty-one, or ofany other 
age or period, at which the bequests niac^^ to her were 
to take effect. He %>es make some specific provision 
with respect to the event of any of his grand-nieces being 
(o) 10 Ves. 230 . 


under 
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under the age of twenty-one at his death — andj with 1817. 

regard to them, the argument might have some appli- 
cation : but Mrs. Barnard was above that age before ^ ^ 
the will was made, and yet the testator has thought Buanton. 
proper to include her in the condition, by extending it no age is specie 
to all his grand-nieces. The bequests to her vested at fied,5i/a.Teif the 
the testator’s death, liable to be devested by her mar- Court can limit 
riage without consent. condition to 

a marriage with- 
out consent under twenty-one. Clearly not, where the party so mai* 
ryiog was above twenty-one at the date of the will. 

As the condition in this case is certainly a condition 
subsequent, it was contended, in the next place, that, 
without a devise over, it can produce no effect, and that 
here there is nothing which can be considered as a de- 
vise over in the event of a breach of the condition. 


Whatever diversity of opinion there may have been 
with respect to the necessity ofadevise over in the case of 
conditions precedent, I apprehend that, without such a 
devise, a subse(|uent condition of forfeiture on marriage 
witbput consent has never been enforced. Different 
reasons have been assigned by different judges for the 
operation of a devise over. Some have said that it af- 
forded a clear iqp^ifestation of the intention of the tes- 
tator not to make the declaration of forfeiture merely in 
terroremy which might otherwise have been presumed. 
Others have said that it was the interest of the devisee 
over which made the differehce, and that the clause 
ceased to be merely a condition of forfeiture, and 
became a conditional limitation, to which the Court 
was bound to^ive effect. Wliat^er might be the 
ground of decision, it was held tha^where the testator 
only declared that, in case of marriage without consent, 
the legatee should forfeit what had*been before given, 
but did not say what should become of the legacy, such 
declaration would remain wholly inoperative. 

Whether 


A subsequent 
condition of for- 
feiture on mar- 
riage without 
consent, where 
there is no de- 
vise over, will 
not be enforced. 
The reason of 
this rule is dif- 
ferently assign- 
ed -i— either 
because the be- 
quest over 
affords a mani- 
festation of in» 
tention that the 
condition is not 
merely in ter* 
rorem; or on 
account of the 
interest of the 
legatee over. 

Whether a 
mere residuary 
bequest 

to a disposition 
of the legacy, 
queer e. But, 
where the tes- 
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tator declares 
that, oil the 
h4ppeaing of 
the condition, 
the legacy shall 
fall into the re- 
sidue, that is an 
express disposi- 
tion over. 


o 


Whether a mere residuary bequest amounted to a dis« 
position of the legacy, has been matter of much contro- 
versy. In Harvey v. Aston (a), Lord Chief J ustice Wittes^ 
and Lord Chief Baron Comyn^ held that it did. Lord 
Ilardmickc didnot thereexpressany opinion on thepoint 
— but in the subsequent case of Wheeler v. Bingham 
he decided that a residuary bequest was not such a devise 
overastherule required. The caseofScoW v.7^/fer(c)has 
been sometimes considered as a contrary decision. But 
it appears from the copy efLord 77 /z/r/o 22 ?’s judgment in 
Dickens^ ^hat he thought it had been properly held that 
a residuary bequest left the conditional legacy in statu 
quo^ and that the ground ofhifl decision was, that Mrs. 
Scott never came under the description to which the gift 
of the 10,000/. was attached. In the present case, there 
is a direction that the forfeited bequests shall sink into 
and constitute part of the residue therein afterwards be- 
queathed. It does not rest therefore on a mere decla- 
ration of forfeiture. There is an i^xpress disposition 
made of what is to be forfeited. It was said that a di- 
rection that it shall fail into the residue no more than 
the law would imply, and cannot therefore amount to a 
bequest over. But when it was decided that a residuary 
clause did not carry such a legacy, it was by consequence 
decided that it did not fall into tli&residue — for if it 
did, the residuary legatee would be enUtled to it. What 
is here declared is, that that residue which is thereinafter 
given shall include in it the legacies declared to be for- 
feited. In the case of Wheeler v. Bingham (d), Lord 
Hardwicke held that there was a clear distinction be- 
tween a mere residuary bequest, and a direction that the 
legacy should sink into and constitute a^art of the re- 
sidue. And the contrary had not been decided in Garrett 

(a) 1 Atk, 375. . Dick. 723. 

(5) 3 Atk. 364. (d) 3 Atk. 364. 

(c) 2 Bro. 431. 487. 

' ^ V. Prut y 
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V. Pritty (a) ; for the willcoatained no such direction, 
and the decree could not therefore proceed on the ground 
stated by the reporter (6). 

I am of opinion that there is in this case a valid de- 
vise over i and, as the marriage appears by the master’s 
report to have beenliad without consent, it follows that 
the forfeiture takes place. And there is no question 
but the forfeiture extends, not only to the future in- 
terest and dividends, but to tjie capital of the principal 
legacy, and likewise to the fund directed to ho set apart 
to answer the annuity to the mother of Mrs. Barmrd^ 
to which the daughter would otherwise have been en- 
titled at her decease. 

It is impossible to make any distinction as to the 
SOOO/. given by the codicil. For that is giyen subject 
to the same powers, provisos, directions, and limita- 
tions, as are contained in the will with respect to the 
6000/. It is by a proviso that the forfeiture is declared ; 
and to that proviso the 2000/. must be subject, a% also 
to the direction that the forfeited shares shall sink into 
the residue. ^ 

It is unnecessary to say whether Mrs. Barnard would 
be excluded TOm a share of the residue, if the con- 
tingency on which it is given to the grand-nieces should 
happen. Jt may never happen, and therefore there 
is no question upon it which the Court ought at pre- 
sent to decide. 

(а) 2 Vern. 293. 

(б) It havffig been suggested by Bis Honour that the de- 
cree in the case of Garrett v. Pritt^ could not, for tho rt i . ^ 
assigned, have proceeded on the ground asi^igiied by the re- 
porter, I have consulted the register’s book, and fiad that, 
although no reason for the decree is there stated, it may 

' rather 


1817. 

LnoYP 

BaAsiTOir. 
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rather be inferred from the circumstancea (which are very 
peculiar) that the case realty tamed on the subsequent Uppro^ 
bcUion of the person whose consent was required, (as in PoA 
lock r. Croft (a), and others of that class of cases there 
cited,) coupled perhaps with the ignorance of the party as 
to the restriction in her father’s will, and the suspicious con- 
duct of the son, to whom the legacy v would otherwise have 
gone over by virtue of the residuary clause. It will be ob- 
served that the condition was a condition subsequent. 

The material circumstances of the case were as follows : 

Reg. Lib. 1692. A. fo. 821. 

John Garrett^ and Eliz. his wife, - - . • • FlaiutifTs. 

John Pretty^ (Executor of Richard Pretty^ deceased,) Joseph 
Scrtven^ Henry Nesbit^ and John Petrson^ - . Defendants. 

«%he testator, (who was the father of the plaintiiF Eliza- 
beth and of the defendant John Pretty^) by his will, after 
appointing his son (the defendant) sole executor, and the 
defendant Scriven, and another, overseers thereof, be- 
queathed to the plaintiff Elizabeth (then Elizabeth Pretty^ 
spinster,) 3000/. to be paid to her in manner following ; 
that vs, 2000/. (part thereof) when she should attain twenty- 
one or upon her day of marriage, which should hrst happen 
after his (the testator’s) decease, and 1000/. (the remain- 
der) at the end of two years after l^cr attaining such age or 
her marriage, which should first happen. But, in case she 
should die before attaining her age of tv^nty-one or mar- 
triage, then he gave all the said 3000/. to the defendant her 
brother. He further willed that, until her said legacy 
should become due and payable, she should have, for her 
maintenance, the sum of 40/. per annum^ and he directed 
Scriven^ as he had been an extraordinary kind friend to 
him, to continue his love and kindness towards his child- 
ren, in advising and directing them in their whole con- 
cerns ; and thereby obliged the plaintiff and her brother 
to follow his advice and counsel in all things.” Then fol- 
lowed the clause, that, if, and in case, the plaintiff should 
be married before she attained twenty-one, without the 

(a) Ante, Vol. I. p. 181. 


“ consent 
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consent of his said worthy good friend^ (in oase he be 
then liTing,) then the legacy of 3000/* before giren to her 
should cease and be void, and In lieu thereof he gave to her 
500/, only.” 

The Billy after setting forth so much of the willy pro- 
ceeded to state that, after the testator’s death, the plaintiff, 
with the knowledge and at the desire of her brother, went 
to reside with the defendant Peirson^ who was their nearest 
relation, and, while at his house, a marriage was treated by 
Peirson with her present husband^ the other plaintiff, whom 
she married accordingly. That the plaintiffs had applied to 
her brother, as executor, for payment of the legacy, which 
he refused, pretending that the marriage was had without 
Scriveh^s consent, and that the plaintiffs knew of the proviso 
in the will ; whereas the plaintiffs charged that they were 
kept in ignorance of the proviso till after their marmge, 
which was done with the greater baste to avoid the ic^or- 
tunity of the defendant Prc/fy’s wife’s near relation, 
whose fortune was far inferior to the plaintiff’s portion, 
and against whom she was wholly advised.” That she 
had been often told she had 3000/. for her fortune, and 
might marry whom she liked. That Scriven “ was after- 
wards consenting, and rejoiced that she had escaped^ the 
defendant’s wife’s said relation.” The Bill then Insisted, 
that if any formal asseht of Scriven be wanting, as is pre- 
tended, yet, having tajcen the advice of the relations she 
was placed with her at her brother’s request, the plaintiffs 
were nererthel^ entitled to their legacies by the Justice of 
the Court,'* 

The defendant Pretty^ by his answer, did not deny that 
the plaintiffs were ignorant of the clause iu the will till 
after their marriage; but he said that, the will having been 
proved in the Prerogative Court of Canterbury, they might 
have resorted to it for information as to its contents ; and 
he doubts not that the plaintiff John perused the same, 
he being a scrivener, and a man In years, and versed in 
business, and the words of the will being very plain and 
express.” He insisted that by the, will the testator had 
given to him (the defendant) all the rest and residue of 
his estate; that the plaintiff’s maiutenance of 40/* per annum 

determined 
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determiaed by her marriage ; and that, as to the principal 
legacy, in regard they had intermarried without the kaow- 
“ ledge or approbation of Scriveuy therefore the legacy ceased 
and^became yoid, and 500/. was due in lieu thereof, which 
he was ready to pay, and prayed it might be disposed of for 
his sister’s best advantage.’^ 

;7he defendant Scrhen said that the tesii^tor haying made 
him overseer of his will, he was always ready to gWe the 
best advice and assistance to the infants — that, aftei: the 
testator’s death, he took the plaintiff Elizabeth home to his 
house, intending to have* the care of her person, but was 
disappointed by the improvident marriage of the defendant 
Pretty^ who, being then an apprentice not yet out of his 
time, within a month after hU father’s death was prevailed 
on to marry one Judith Pattle^ and, together with his wife’s 
fatlmr, took possession of the property, and managed it them- 
sel#s ; whereupon he (Scriven) told them, “ that, since 
they had got the plaintiff’s portion into their hands, it 
would be convenient they should also have the care of 
her person and she was then accordingly removed to 
Poitiers house. — That Patties having a son towards ike 
/am,” designed to marry him to the plaintiff, and that 
the plaintiff was importuned by her brother’s wife for that 
purpose ; but he {Scriven) was not consulted in it, and, if he 
had, believes he should not have coniieiited.” That the 
plaintiff was afterwards removed to Peirson^s house, as he 
believed, by her brother’s consent; and that, the day after 
her marriage, Peirson^ together with tl^ defendant Prett^^ 
came to his {Scriven^ s) house, and acquainted him tbero- 
^^with, at which he was surprised, but said, since she had 
married without his consent, he was very glad she had 
disposed of herself to so worthy a person, whom he had 
known so long; having done much better, in his judgment, 
than her brother, whom lie had reproved for marrying with- 
out his consent, telling him it might be an example for his 
‘‘ sister to follow.” 

The defendants Peirson and NesOit also spoke of the 
design formed by Paijtl^ to marry his son (an attorney) to 
the plaintiff, in order whereto it was contrived that this 
“ son should go along with the defendant Pretty into the 

“ West 
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West CoufUr^^ and make some excuse and leave him» and 
return to marry the plaintitf before her brother should 
come to town ; but Pre^(y having intimation of the plot, 
atid by experience knowing that Pattle was not capable of 
giving his son any thing answerable to his sister^s fortune, 
before his journey desired Peirson that his sister might 
be kept at his house, to avoid any such attempt, doclaring 
his aversion and hfs sister’s dblike to it. — That yonpg 
Pattle wrote a letter of love to her on the journey ; but 
plaiutiif understanding the plot, removed herself to Peirm 
son’s house, where the marriage soon after took place. 


iai7. 

Lloyd 

Urn 

Branton. 


Peirson said further that he knew nothing of the clause of 
restriction in the will, being Pattle the father de- 
dared, her portion was 3000/., and none could hinder her 
from it. That Scriven, when the defendant Pretty com- 
plained of such design, declared that, If PaliW% son 
should marry her, he would have her portion wHwmer 
they would or no.” He added that the testator had a far 
greater love for the plaintiff than for her brother. 

The Court declared 'that the plaintiffs were well entitled, 
notwithstanding the clause of restriction, to the legacy of 
3000/. ; and ordered that the defendant Pretty should«pay 
the same with interest on 2000/. since the marriage; refer- 
ring it to the Master to compute interest thereon, and also 
what was due to the plaintiff for maintenance until the mar- 
riage, and to look into the settlement made on her marriage, 
and, if he should ^d it to be not answerable to her fortune, 
to see that a proper settlement might be made by her hus- 
band. 
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SIR EDWARD KNATCHBCLL, Bart, and 
DAME MARY his Wife, HENRY CURSON and 
BRIDGET his Wife, GEORGE DE BILLING- 
HURST and ANN his Wife, HENRY MICHAEL 
GOOLD and ELEANOR his Wife, Plaintiffs; 


STEPHEN HENRY GRUEBER, Defendant. 

[This case was very fully argued before the Lord 
Chancellor at different times, both on the gene- 
ral doctrine of the Court as to the execution of 
a contract with compensation for a partial de- 
fect of title, and on the particular circumstances of 
the case itself : but, from the view which his Lord- 
ship has taken of it, it seems unnecessary to report 
those arguments.J 

The Lord Chancellor. 


On a bill by FT^HIS case (a) comes before the Court upon an 
vendor, for JL appeal from a decree pronounced, by the Vice- 
specific per. ^ Chancellor, 
formance, with 

It appears by the bill, that, in (Mtober 1811, the 
the defendant • . i , . . 

by way of com- who were seised of the estate in question, had 

pensation for a 

part of the estate to which the plaintiiT is unable to make a good title; 
the defendant having taken possession under the agreement, one of the 
terms of which was that immediate possession should be given and, 

;n the course of disputes which arose subsequently as to the title to this 
part of the estate, having been turned out of the possession so taken ; 
held ^ that the vendor, in so turning him out of possession, has abandoned 
his right to a specific performance; and the bill dismissed accordingly ; 
without going into the question as to th&piateriality of the defective part. 

(a) Reported, 1 Madd. 153. 

prop < ! 
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proposed to sell it by auction^ in lots, as described in 
the printed particular, and under certain conditions. 
The particular, (which was referred to in the contract 
afterwards entered into between the plaintiffs and de- 
fendant,) pointed out a somewhat more prudent mode of 
dealing between the vendors and any person who should 
happen to become the purchaser at the auction, than 
seemed to be afterwards thought of in framing the cotih- 
tract, of which this bill seeks the performance. By that 
particular the property was distinguished into three lots, 
the first of which was represented as a valuable freehold 
estate, containing a spacious mansion-house and several 
pieces of land — some of them (as, J now understand, 
is admitted on all hands) forming a part of the estate 
called Cole Nash (a circumstance which seems not to 
have been ascertained to the satisfaction of both pa^,||^s 
when the bill was filed) : the second of which lots was 
described under the name of The Manor-Farm^ but 
which, in the proceedings, is denominated The Stone- 
Stile Farm, and is part of the premises afterwards sold 
to Wildman: and the third is called Marsh Land, and 
is described as distinct from all the rest of the propeKy, 
and as constituting the third lot entirely by itself. 


1817. 

KnATCHBUI*!. 

V, 

Gkueber. 


This sale by auction,* however, being intended to 
take place only in case the estate should not be sold by 
private contract, it is admitted that an agreement was 
entered into on the 15th of October, 1811, between the 
plaintiffs and defendant, for a sale of the estate to the 
defendant: but it was nevertheless agreed (and I now 
mention the circumstance because the bill alleges that it 
was at the suggestion of the defendant, who wished to 
become purchaser of a part only, and not the whole of 
the property; while the answer insists, as 1 think is 
also established in evidence, that it was not at the in- 
stance of the defendant, but of Sir Edward Knatchbull ;) 

that 
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1817 . that the estate should still be made the subject of a sale 
by auction, notwithstanding the contract. 

KNATcnuirLt 

tJ, 

Gaueder. It is necessary to attend very particularly to the terms 
of the agreement so entered into between the parties. 
It begins by slating, that the plaintiffs (parties to the 
agreement of the first part) “ have sold by private con- 
tract to the (defendant) for 59,000/., and the (de- 
fendant) hath agreed to purchase for that sum, the 
fee-simple of estates of the late Mr. Hawhins^ adver- 
tised to be sold by Auction at Feversham on the 16th 
inst. in three lots, including the timber and under- 
wood, free from* all incumbrances, except the qiiit- 
rents and reliefs, the land-tax, the existing lease of 
Stone^Stile Farm^ and tlie other incumbrances set 
forth in the printed particulars of sale. That the 
(defendant) shall pay Mr. J. Ihwipkries (the agent 
of the vendors) on the execution of this agreement, as 
and by way of deposit, the sum of 5000A, to be paid 
the vendors on the title being approved of; the 
sum of 19,300/. to the vendors on the 1st of Fe bruary 
‘^next ; the further sum of 17,300/. to the vendors on 
the Isl of August next; and tlie sum of 17,400/. 
(being the remainder of the said min of 59,000/.) on 
the 29th of September next ; with interest upon the 
unpaid instalments, from the datQ of this agreement, 
until paid, after the rate of 5/. per cent, per ann.” 

Then follows this part of the agreement — and a very 
material part in my view of the case, it is — “ That the 
(defendant) shall have immediate possession of the 
mansion-house, gardens, and back-orcliard at Nash^ 
and also of the wood-land and marsh-land on hand, 
and shall receive the rents of Stouc-Stile Farm, and of 
the farm at Nash^ and other parts of the estates, 
which are let, ftom Michaelmas day last^ to which 

time 
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time all outgoings shall be paid by the vendors ; but 
the vendors shall retain possession of the title-deeds 
until the above consideration money and interest shall 
be fully paid, and the purchase completed ; and, in 
the mean time, the unpaid part of the consideration 
money shall stand charged and secured upon the 
estate/’ 

The first of the terms of this agreement therefore is, 
that immediate possession shall be given to the pur- 
chaser ; and then follows this stipulation : — That the 
taking possession, and receipt of the rents, shall not 
be considered as an acceptance />f the title : but the 
(defendant) shall, notwithstanding, have a good and 
marketable title made out to him.” 

The agreement then goes on : — That the vendors 
shall, at their expence, forthwith furnish to (the de- 
^ fendant) an abstract of the title to the estates, and 
make out a good and marketable title to the same, 
free from incumbrances. That this agreement shall, 
on or before’the 1st of February/ next, be carriediinto 
execution by such conveyances and assurances as shall 
be advised by and on behalf of the (defendant), and 
such part of the purShase-money as shall remain un- 
paid shall be secured according to the intent of this 
agreement, iiTsuch manner as shall be advised and 
approved by (7. Butler of Lincoln's Inn^ on the part of 
the vendors, and by G, Coohe^ of the Temple^ on the 
part of the (defendant). That the expenses of all 
fines and recoveries (if any necessary), and the mak- 
ing out the title, and such other expenses as are 
usually paid by vendors upon sale by private contract, 
shall be borne by the vendors ; and the expenses of 
the conveyances and such other deeds as shall be 
‘‘ deemed necessary for securing tjie payment of the in- 

^^fitalmcnts 
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1817. " fttalmeats shall he borne by the (defendant). That 

« the (defendant) shaJJj if he tbiobs proper, have the 
Knatchbuli. (I furniture and fixtures in and about the mansion* 

t7. 

Grueberb house, upon paying for the same scccording to valua* 
tion^ in the usual way ; otherwise the said furniture 
and fixtures shall be forthwith removed from the pre- 
mises. That the sale of the estates shall take place 
as advertised ; but the same shall be bought in on the 
part of the vendors ; and, if any part is sold, such sale 
“ shall be on the account and at the risk of the (defend- 
ant), as well in respect of the auction duty (if any 
shall be incurred) as in all other respects, except with 
regard to the expenses already incurred, by advertis- 
ing, by catalogues, and for the commission of the 
auctioneer ; and, if by any accident or oversight, the 
auction duty for what is bought in shall become pay- 
able, it shall be referred to two persons, one to be 
chosen by the vendors, the other by the (defendant,) 
to consider and decide by whom the said auction 
duty shall be borne, — whether by the vendors, or 
by the (defendant) ; and, in case they differ, the 
arbitrators shall choose an umpire, whose decision 
shall be final. That, upon the delivering up of N^ask 
Farm by the present occupier, who is.tenant at will, 
such part of the stock and crdp as is usually taken by 
“ landlords shall be taken by the (defendant) at a 
valuation according to the custom of the country. 
That, if the (defendant) shall neglect or fail in 
“ the above agreement, the deposit of 6000/. shall 
“ be forfeited, and the vendors be at liberty to resell 
the estate, either by private contract or public auc- 
tion, and the deficiency of the aforesaid sum of 
52y000/. on such sale (if any), together with all 
charges attending the same, shall be made good by 
“ the (defendant). That, in case the (defendant) shall 
sell either of the said lots at the present auction, the 

auctioneer's 

f 
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auctioneer’s commission on such lot or lots shall be 
^^paid by the (defendant); and, in that case, the 
vendors herebjr agree to convey such lot or lots to the 
“ (defendant,) or the purchaser or purchasers, on pay- 
ment to the parties of the first part, of the sum or 
sums of money for which the same shall be so sold, in 
payment | 7 ro ianlo of the aforesaid instalments. That 
“ the vendors shall join in all such notices to quit, or 
to repair, as shall be required by the (defendant) to 
be given to the tenants of the estates.” And it is 
signed in the usual manner. 



Knatchbull 


Grubbeb* 


It was intended, then, by this agreement, that the 
sale by auction should take place, and that at such sale 
the estate should be dealt with as being divided into 
three lots, which may be called, for distinction, Nask 
Court (including Nash Farni)^ Stone^Slile Farm^ and 
Marsh Land. 


In the first of these lots, as I understand, are included 
the twelve acres which constitute Colc-Nash, It appears 
from the evidence that Cole-Nasb had been purchased 
by Mr. Hawkins (the ancestor of the plaintiffs) in 1770, 
not only with a* very imperfect title, but without the 
pretence of a marketable title : and, if the papers and 
title deeds of the estate had been looked into at any 
time before the sale by auction, they would have fur- 
nished the means of ascertaining that fact. It is quite 
clear that the vendors themselves knew nothing of their 
title to Cole- Nash, whatever they may have known a,s to 
that which they possessed to the rest of the premises, — 
not only, that they were ignorant of the nature of their 
title to it, but that they could not tell where Colc-Nash 
itself was to be found ; as to which, even now, many 
years after the date of the agreement, they state that 
certain parts of the park were pointetl out as constitut- 
VoL. III. K ing 
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Knatchbull 
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ing* that property, though nothing can be more clear 
than that no part of that property is situated in the 
park, but that its true situation is as I shall presently 
describe it to be. 


The deposit stipulated by the agreement was paid. 
The defendant, who had the option of taking the furni- 
ture, declined it ; and, shortly afterwards, upon a ques- 
tion arising, by which party the taxes were to be paid, 
Sir Edward Knatchbull was required to take away the 
furniture, which he did^ but not forthwith^'' according 
to the express terms of tlie agreement. However, as he 
did remove it, no inference is to be drawn from his not 
having done so forthwiihy'^ as was there stipulated. 

The sale by auction took place; and Mr. Wildmayi 
became the purchaser of the Stone^Slile Farm^ at a price 
which, together with the value of the timber, amounted 
to 11,900/. The defendant’s concurrence in this pur- 
chase (which purchase could not be completed without 
^hat concurrence) is held out by the bill as a proof of 
his acquiescence in the title, which was the same to 
Stone-Siile Farm and to the other parts of the estate, 
except Cole-Nash: but, as fjir as 1 aiu able to collect 
from the answer and the evidence in the cause, the 
defendant’s concurrence cannot be stated to amount to 
more than a concurrence in that single act, with an 
express protest that it should be without prejudice to 
any objection he might himself have to the title. 

The bill proceeds to state that the defendant treated 
the estates as his own, with such title as the abstract 
discloses, and that the mansion-house and garden are 
still in his possession — not saying, however, that any 
other parts of the estate are in his possession — but 
alleging, nevertliMess, that he treated the whole as bis 

own. 
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own, and had made a map of it as of his own estate. 
The plaintiffs also insist that a good title can be made 
to the whole — or, if not to the whole, at least (o all ex- 
cept about twelve acres, in respect of which, if the 
defendant is entitled to avail himself of any objection, 
a reasonable deduction or abatement may be made 
from the purchase money that the agreement has 
never in any manner been waived or abandoned, but is 
a good and binding agreement, and ought to be carried 
into execution — and that, upon the defendant’s refusal 
to comply with their proposal of a reference to arbitra- 
tion, they served him with a notice that they (the vend- 
ors) were in a situation to deliver possession to him 
agreeably to the contract, and required him forthwith 
to place his purchase money in Exchequer bills, there 
to remain pendingthe proceedings which his refusal had 
rendered necessary — but neither had he complied with 
that last requisition. This notice is dated the third 
of November^ 1812; and the date is material, because 1 
do not find, throughout the hill, any statement of the 
transactions whiefi took place between the parties, as Ip 
taking or retaking possession, or with relation to the 
correspondence, from the time of the execution of the 
agreement, to this Sd of Moveniberj 1812. All that is 
put in issue by the bill is, that the defendant never 
made any objection to the title, except to this small 
piece called Cole-Nash — tJiat this small piece “ is sepa- 
rate and detached from the rest of the estate, or may 
be separated from it without any material incoiive- 
iiience or injury; being a plot of ground on which 
there is no building whatever, and lying without the 
gates or iiiclosure of Nash Court the principal nian- 
sion-house and estate, consisting of about 320 acres, 
and from which it is entirely divided by a road.” 
The prayer of the bill, therefore, is, fora specific per- 
formance of the agreement, and an account and pay- 
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ment of whut remains due for principal and interest of 
the purchase money — and, if the Court shall be of 
opinion that the defendant is not bound to take the 
twelve acres called Cole^Nash^ then that it may be 
“ ascertained how much ought to be allowed him by 
way of deduction out of his purchase money in respect 
of such premises, and that the same may be allowed 
him accordingly in taking the account.” 

To this bill the defendant has put in an answer, the 
substance of which it is difficult to state shortly, be- 
cause, having reference to all the correspondence which 
took place, that correspondence must be treated as part 
of the answer itself, and it is impossible to come at any 
true knowledge of the nature of this transaction, without 
going at great length into the facts which that corre- 
spondence discloses. 

After admitting the agreement, and payment of the 
5000/. as a deposit, the defendant represents that he 
Reclined to take the furniture and fixtures in and about 
the mansion-house, according to the option given him 
by the agreement, and gave notice to the plaintiffs, or 
theiir agents, that, if he (the» defendant) became liable 
to any taxes in consequence of the same remaining on 
the premises, he should consider the plaintiffs as liable 
— but did not otherwise insist on the removal; and the 
same had since been disposed of. He then states the 
sale by auction, and says, ‘‘ he admits that, immediately, 
or soon afterwards, he (the defendant) under and by 
virtue of the agreement, and by the authority of 
the plaintiff Sir E. Knatchbull^ entered into posses- 
“ sion of the mansion-house and gardens, though not 
by way of a residence for his family; but he is not 
“ now in possession thereof, nor did he continue in pos- 
session thereof*longer than as after mentioned, nor 


was 
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was he ever able effectually to avail himself of such 
possession, by reason of the difficulties as to the title 
^ after mentioned.” 

It appears that, on the 14di of November ^ 1811, an 
application was made by the defendant’s solicitors to 
the solicitor of the plaintiff Sir E» Knatehbnll^xci{\x\viii^ 
« the abstract of the premises purchased by Mr. Grue^ 
a — and adding, “ Mr. II. will be pleased to fur- 

nish a general abstract of the whole property, as first 
‘^contracted for.” They write again on the 11th of 
December j 1811, to remind him; and, on the 26th of 
“ December^ the plaintiff’s soliditor acquaints them 
“ that he has sent the abstract of Mr. purchase 

“ according to their desire — the larger abstract con- 
taining Stone- Slile, as well as Nasli^— though an ab- 
“ stract of Stone-Stile exclusively had been furnished by 
“ him to Mr. WildmarC^ solicitor — the lesser abstract 
“ forming a part of Nasli^ but being in fact a purchase 
under Mr. Hawkins^^ will, distinct from the purchase 
“ of Nash, from his co-heiresses.” He adds, “ Some 
“ of the co-tenants have incumbered their shares, of 
“ which separate abstracts will be delivered without 
“ delay, and “it is intended to pay off these incum- 
“ brances previous to^the completion of the purchase.” 

On the 23d of January/, 1812, the defendant’s soli- 
citors laid the abstracts first sent before counsel ; and it 
was not till the 24:th of April that the Supplemental 
abstracts promised in the letter of the 26th of Decem- 
ber were furnished ; but in the mean time the defend- 
ant had caused notices to quit, signed by Sir E. Knatch- 
bull, to be served on the tenants. It is also stated in 
the answer that several of the deeds mentioned in the 
two first abstracts were not produced — that many of 
the statements in those abstraefs were unsupported by 
, evidence 
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evidence— and that considerable difficulty arose in iden- 
tifying the property. Then there is another objection 
taken — that, as to the marsh lands comprised in lot 3. 
there was a deficiency on the abstract of 32 acres out of 
93 ; and it is stated, thaton the 3th and 7th of Maj/y 
conferences were held between the respective solicitors 
on this deficiency, as well as on the title to Cok-Nashy 
atid other difficulties appearing on the face of the ab- 
stracts, when the solicitor for the plaintiffs informed the 
defendant’s solicitor, in answer to such objections, that 
CoIe^Nash had been laid open and throwm into the park 
belonging to Nash Court — that the deficiency in the 
quantity of the marfeh lands arose from the difference 
between an old estimate and recent admeasurement — 
and that the statements in the abstracts which were un- 
supported by eUdence were matters of undoubted fact, 
although no evidence could be obtained respecting them. 


On the 13th of May, 1812, the solicitor for the plain- 
tiffs makes to the defendant’s solicitor a new representa- 
tion in writing respecting Cole-Nashy which had before 
been described as a part of the park, and is now stated 
as consisting of the premises comprised in five several 
numbers, forming component ^parts of'lot one, in the 
printed particulars. 


On the 15th of Mai/y the counsel befot;c whom the 
abstracts were laid, returns them to ^he defendant’s 
solicitors with several queries and observations on the 
margin of the first abstract, and written at the foot, as 
follows : — The recovery suffered by I, C, in 1758 
did not bar his estate tail, or the remainder over. 
Unless, therefore, tlie vendors can shew, either that 
all his children are dead without issue, and that Sir 
7, C.’s daughters died without issue (which I take 
not to be the fact), or that they are barred by the 

“ Statute 
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Statute of Limitations, they cannot make a good title 

to the premises in question.” On the 16th of May^ 
this opinion, and the marginal observations, were com- 
municated to the solicitor for the plaintiffs, who on the 
23d returned the abstract, with answers to the observ- 
ations, which answers, or many of them, the defend- 
ant says he has been informed and believes were very 
unsatisfactory. ^ 

The answer then states some material transactions 
between the defendant and Ruiton^ who then occupied 
Nash Court Farm^ comprising thegreatest partof lot one, 
with the exception of the mansion»house, stating him- 
self to be tenant thereof at a rent of 500/. a year; 
which, it may be said, was holding it on very favourable 
terms to himself, though he appears t<|liave originally 
thought otherwise; and it is intimated that one of the 
plaintiffs had an interest in his keeping possession; but 
Ruiton at an early period gave notice to the defendant 
that, at Michaelmas he was to quit, he should sell 
the stock and crops of grass and corn, and manure, and 
every thing due that could be sold, and even more tlian 
was usual (according to the custom of the country) for 
an occupier to sell, off the premises; making him an 
offer to purchase. Some difficulties having arisen as to 
Rution*^ right to do this, a remonstrance was made to 
Sir E, Knaiclihull^ who recommended an arbitration, 
and the arbitrator determined in favour of Ruiton, 
Upon this, the defendant purchases; and in his answer 
he complains of his being forced to do so, and speaks of 
the arbitrator’s not having done justice. However 
there is the arbitration ; and it does not seem material 
to the prcsen| question to consider whether the arbitra- 
tor was right or wrong in his decision. The defendant 
paid about 5500/. for the articles ; and he conceives 
Iiimselfto have been injured in thii^ respect to the extent 
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of400A or 500/.; but, for the reason already stated,--* 
mz. that it is not material to the present question,— I 
pass over the correspondence between the defendant 
and Rulton on this subject, and also that which passed 
on the subject of Sir £. KnatchhulVs taking possession 
of the furniture. 


tOn the 13th of June^ 1812, the plaintiff's solicitor 
returns the abstract of the title to Cole-Nash^ with a 
letter, informing the defendant's solicitor that he is 
unable to throw any msfterial light upon it, but that a 
fine levied in 1778 had been considered at that time, 
when Mr. Hawkins (from whom the plaintiffs claimed) 
made his purchase, to make a good title, and, if other- 
wise, still that the price objected to formed so small a 
portion of the elRire purchase, that the defect of title 
ought to be overlooked. 

On the 23d of July^ he writes again, saying that Mr. 
WildmarC^ purchase is ready for completion, and that 
the plaintiffs are ready to sign, but decline to proceed 
tillHhey have the defendant's approval of the title, and 
an assurance that he is prepared with his instalments on 
the Istof August. This letter is followed by another 
on the 24th pressing dispatch, and by a note on the 
27 th, containing an appointment for a meeting on the 
next day between the counsel of the respective parties; 
and then comes a letter written on the same day, which 
appears to be merely an endeavour on the part of the 
solicitor for the plaintiffs to set the purci^^ser right as 
to the objections taken with regard to quantity, on cer- 
tain points which were only imperfectly shewn by the 
abstract ; and I do not find in the subsequent corre- 
spondence any notice of those objections, except in 
general terms that a good title had not been sufficiently 
shewn. 


The 
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The meeting between the professional gentlemen took 
place, and their opinion is communicated to the de- 
fendant by his solicitor, at the request (as it is stated) 
of one of the plaintiffs, in a letter dated the 29th of 
July^ (which appears to me an extremely proper letter)- 
We have had a consultation at Mr. ^w/fcr’s chambers, 
and both he and Mr. Cooke are decidedly of opinion 
that the title to Cole^Nnsh is irremediably bad,* or 
(at least) that it is absolutely bad unless further in- 
quiries are made, and the result of those inquiries turn 
“ out favourable. The parties think it would be ex- 
tremely imprudent, as well as an useless loss of time, 
to institute any further inquiry',” (by which seems to 
be meant that such inquiry might bring forward a title 
of some other person better than that either of the vendor 
or purchaser,) and propose, with a^iew to the speedy 
completion of the purchase, that they either indem- 
nify you, or take Cole^Nash back at a fair valuation, 
or relieve you altogether from the purchase;” — and it 
ends with recommending an honourable arrangement 
between the parties,” as “ the only course that can 
be adopted without having recourse to litigation, 
which the proprietors are equally anxious with your- 
self to avend.” 
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Here then are three alternatives — but, whatever Where a man 
may be my opinion as an individual, I am bound, as a contractsto pur- 
judge^ to say, that, where a man makes a purchase of 
an estate to which the vendor represents that he has a 
good title, to such a case the purchaser has a right to 
insist that the question, whether he have, or have not a has a right to 
good title, shali be sifted to the bottom, before he can have the title 
be called upon to adopt either alternative, and before sifted to the 
the vendor can be let off from his original contract, bottom before 

Accordingly, the defendant had a right to say, if he he can be called 

upon either to 

accept art indemnity, or campeasjj^oil for a defect, or to abandon the contract. 

chose — 
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chose — will have these inquiries made^ before I 
determine whether to lake the property at all, or in 
the qualified mode in which you now propose that I 
shall take it.” 

It appears that, after this, several arrangements were 
proposed as to Mr. Wildman^ purchase, and on this 
subject I shall say nothing but that, having read the 
papers over and over again with the greatest attention, 
the result is, that the defendant has a right to see that 
that purchase is made good by the vendors, without 
prejudice to his right to dispute the title to the other 
parts of the estate. 

The answer, after stating 90 much of the transactions 
as leads to this result, goes on with the correspondence, 
and states a letter from the solicitor for the plaintilFs to 
the defendant’s solicitors, dated the 31st of«/z//y, 1812, 
referring to a proposal from them that tlie purchase 
shall be suspended for twelve months in order to 
make inquiries respecting the title to the twelve acres 
— and, if nothing should be found, the defendant to 
take the title on absolute covenants. This letter goes 
on ; — 1 can hardly form a judgment updn these pro- 
“ posals, as you don’t say how much of the purchase 
“ money Mr. G. proposes to pay, and how the remain- 
der is to be secured. I see no good that can arise 
from the search,” &c. (stating reasons why it should 
not be required.) — It is too much to say lhat a pur- 
chase of such magnitude should bo sto|>pod for such 
a trifle, w hen we olFer to take the twelveacres o(f your 
“ client’s hands, or give him an absolute covenant re- 
specting them. There hardly ever w^as a large estate 
without some corner of it being in a similar situation? 
“ and it is the first time I ever saw such an objection 
persisted in by a genilf^an who professes to be a will- 

ing 


1817. 


KNATCfIBLfLL 

V* 

Grueber, 



CASES IN CHANCERY. 


139 


ing purchaser. 1 trust Mr. G.^s having possession 
forms no part of the inducement to the line of con- 
duct he adopts. The proposal amounts to no more 
than a postponement of the payment, which he had 
better ask in a direct way. How fiir the parties 
could accommodate him I cannot pretend to say, 
though I think it might be managed upon mortgage 
of the premises,” &c. It states that the second instal- 
ment is then become due, the first not having yet been 
paid, and dwells on the great inconvenience sustained 
by the parties in consequence of so trivial an objection. 
He writes again on the 3d and 5th of August^ pressing 
for some definitive answer, and stating further circum- 
stances of embarrassment and serious injury to some of 
the parties by reason of the delay. On the 7111, the 
defendanf s solicitors write an answer as follows : — 
We saw Mr. G. yesterday, and communicated to 
him your letters, in answer to which he can do little 
more than refer to what has been before stated. He 
has no objection to the Stone-Siile purchase being 
completed, zoithoul prejudice to the title to the other 
estatesj^ (a qualification of his consent to that pur- 
chase being completed, which, it also appears, was ac- 
knowledged bn the part of the vendors,) — and he is 
willing to consent to his 5000/. deposit being appro- 
priated in any way that suits best the convenience of 
the proprietors. He is also quite willing to advance 
“ part of his purchase money, notwithstanding no pains, 
or next t^ none, have been yet taken to clear the dif- 
ficulties in the titles He also confirms what Mr. 
PrestorC' fone of the defendant’s solicitors) stated, 
in answer to the obvious apprehension of the proprie- 
“ tors that he wished to relinquish the purchase, that he 
has no such intention, nor ever had. If, after dili- 
gent inquiries have been made in order to perfect the 
title, the result should not fdVourable, he will then 
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Equity does 
not compel a 
purchaser to 
take such a title 
as a willing pur- 
chaser might be 
satisfied with. 
But the Court 


be willing to take such title to Cole^Nash as the pro- 
prietors will be able to give him, upon having abso* 
lute covenants and a compensation^^ — (what is precisely 
meant by these last words it is difficult to ascertain — ) 
with respect to the time necessary to prosecute the 
inquiries with effect, we mentioned twelve months to 
“ Col. De Billinghurst (one of the plaintiffs), because 
he desired us to name some period — you must be 
perfectly satisfied that that time is little enough for 
such an inquiry as the title requires. All the other 
parts of your letter are provided for by the agree- 
ment,” &c. 

Oil the 10th of August^ the solicitor for the plaintiffs 
acquaints the defendant’s solicitor with some inquiries 
made respecting the title to Cole^Nash of a Mr. Tap^ 
penden^ whose answer to those inquiries is enclosed ; 
and it contains one passage which I think material, first, 
because it shews what was Mr. Hawkinses opinion, when 
he was owner of the estate, ks to the nature and mate- 
riality of the property, and next, because it does not 
quite come up to what is here represented. “ Mr. 
Hawkins was a willing purchaser of Cole-Naslu He 
was informed that the title lyas only under a mort- 
gage in fee, and his reply (I well remember) was, that 
it was good enough for him, and he would not miss 
the purchase, as the land was close to his property, on 
‘‘ any account whatever.” Taking this, then, to bean 
accurate statement as to Ilawkins'^s feelings on the sub- 
ject of this property, it shews that it was thought mate- 
rial for him to become the owner of it. »Then follow 
statements as to other considerable purchases made 
under the same title ; but, as to those, it is enough to 
say that this Court does not sit to determine that men 
shall be willing purchasers whether they will or not, but 
to judge whether tliey have got a title j and, if they 

have 
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have not got a title, to part of the premises, there is no 
principle of equity more artificial than that which goes 
to determine whether the part to which no title can be 
made is material, and whether the purchaser, willing 
or not willing, shall be bound to take the remainder, 
with any and what compensation for the want of title 
to the defective part. 

On the 19th of August the solicitor for the plaintiffs 
writes again to urge the completion of the purchase, 
upon the strength of Mr. Tappenderi*^ representations, 
and referring to the alternatives formerly offered. And 
here, a circumstance occurs, which I will mention lest 
it should escape me ; and which is extremely material 
in my view of the case — namely, that, if this is to be re- 
presented as the case of a purchase of an estate con- 
sisting of a large number of acres, with a defect of title 
to a very small proportion of it — to the extent of twelve 
acres only, — it must at the same time be recollected that 
it is a purchase, of which, according to the terms of the 
contract, possession was to be given immediately; and, 
possession having been taken under the contract, the 
effect of it is to enable the vendor to say, You having 

taken possession upder the contract, I am entitled to 

enforce the contract — and, if then it should happen 
that there turns out to be a defect of title as to a part 
which is immaterial both in quantity and situation, yei 
the vendor is not at liberty to disturb the possession, 
but he must come h^re, and, leaving the possession as it 
is, must lay his case before the Court to decide whether 
there shall or shall not be a specific performance. 

Some further correspondence afterwards passed, leav- 
ing the question in the same state ; and then follows the 
letter of the 5th of October^ 1812, where commences 
the tninsaction, which I think b the most important of 
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any that passed between the parties — for, by his letter 
of that clay, instead of representing to the defendant, 
(who was in possession, and who was in possession 
under the contract, which, if it w^re in any way to be 
performed, gave him a title to the possession,) that, if 
he had taken possession with a knowledge of the title 
being defective to that part of the estate, he had fallen 
within many of the decided authorities-— instead of in- 
sisting, (as they now insist,) that the twelve acres are 
so immaterial that he is bound to take the property at 
the price stipulated, only with a reasonable compen- 
sation for the value of those twelve acres — the solicitor 
for the plaiiitifts writbs thus to the defendant’s soli- 
citor — Without entering again into the motives of 
‘^Mr. conduct, 1 will thank you to inform him 
that I am directed to tender his deposit money with 
interest, and to demand from him that part of the 
‘^estate of which the vendors have given him possession; 
‘^and, for these purposes, I shall, on behalfofmy clients, 
attend at Mr. C.’s house in Cofanan Street^ on Wed- 
“ nesday next, at twelve o’clock.” Now, if the plain- 
tills Ifad a right to insist on the ])erfonnance of the con- 
tract, what right could they have to turn the defendant 
out of possessicyn which was taken^ miiler tliat ven y con- 
tract ? The defendant had a right to retain possession, 
under the contract till a conveyance should be executed, 
•[provided the difficulty about the title could be set right, 
which was still a point in question. But the plaintiffs, 
by this act, destroy the contract ; — and how' can they 
now pretend to have reserved a right to its perfornnince, 
when by their own act it has been rendered incapable 
of being performed ? 

On the 12th of Ocioher^ that stock which llnilon had 
sold to the defendant for 5500/., in order that the de- 
fendant miglit have tire benefit of immediate possession 
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intended by the contract, (which immediate possession 
was certainly meant to be a continuing possession,) — 
that very stock so sold to the defendant was driven off 
the premises by order of the vendors, who had given 
notice to the tenants not to pay their rents to the de- 
fendant. 

Now, if the case rested here, the question would be 
simply this — whether the vendors can insist that the 
purchaser shall specifically execute the contract, when, 
if he were specifically to execute the contract, it is ren- 
dered impossible for him to have the full benefit in- 
tended him by the contract, and that, through the act of 
the vendors themselves ? Their difficulty on this part 
of the case is this — it was incumbent on them, if they 
meant to have the contract carried into execution upon 
the principle of compensation adopted in this Court in 
the case of a defective title as to an immaterial part of 
the purchase, to have left the property in the enjoyment 
of the purchaser so that he should not be deprived of 
any part of the benefit intended him by that contract ; 
and I cannot see how it would be possible for the Vend- 
ors, if nothing more had passed subsequently, to say, 
— The title shall be good as far as we choose, and bad 
as far as we choose — you shall not have the benefit of 
the original contract — but you shall be bound to take 
the estate with a compensation for so much of it to ' 
which we are unable to make a title — and to say this, 
after they have 6y tjieir own act placed him in a situa- 
tion different from that in which he was entitled to 
stand by the terms of that very contract. 

There is a great deal more corre^ondence, which I 
can represent only as a negotiation between the parties 
as to the management of the farms, the plaintiffs strug- 
gling to shew that the defendant ought to be considered 
as still in possession, while the defendant is fencing 
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against such a possession. I have looked very minutely 
into this correspondence, but cannot come to the con- 
clusion that the parties have, by the effect of it, been 
restored to that state in which they were before the 
tdrning out of possession. 


It only remains to be seen how the materiality of these 
twelve acres is put in issue — and that is represented by 
the answer to depend, ifot only on the nature and qua- 
lity of the land, but on the use to be made of it with 
regard to the rest of the purchase. I do not, however, 
think it necessary to go into the cases on the subject ; 
for, if the parties aref not restored by the subsequent 
correspondence to the state in which they stood prior to 
the 5th of October — (and 1 have expressed my opinion 
that the subsequent correspondence does not restore 
them to that condition — ) the plaintiffs cannot make a 
case to enable them to say, If we did wrong upon that 
occasion, we are nevertheless entitled to the same relief 
as if we had acted otherwise. Where parties enter into 
a contract for the sale and purchase of an estate, and 
the vendor is unwise enough to make it part of the con- 
tract that the purchaser shall take immediate possession, 
and the question afterwards arises whether it is a case 
for compensation as to a part to which he is unable to 
make a title, tis vendor cannot, in such a case, (to use 
the language of this defendant,) turn the purchaser 
in and out of possession just as and when he thinks 
proper. 


Upon that part of the case, then, I think the transac- 
tion of the 5ih of October is alone sufficient to put an 
end to the question. If it were necessary to go into the 
other part of the case, although 1 apprehend that the 
Court is not always bound to send such matters to the 
Master in the shape of a reference, but may decide for 
itself upon the evidence before it, if sufficient to enable 
2 it 
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it to do ; — I should nevertheless hesitate long before 
I could determine, (regard being had to all the eircom- 
stances, as the question of materiality is here put in 
issue,) that these twelve acres of land do not form, in the 
sense of the Court, a material part of the purchase; as 
to which there is the evidence of what was Hawkins's 
opinion at the time when he became the purchaser, and 
there is also the material fact thaj a considerable part of 
the estate is intersected by these twelve acres. I have 
looked into the case of Drewe^, Jenson (a)^ and that 
other case before the present Masler of the Rolls (ft), 
where, the representation being that the bouse was in 
good repair, and the land in a state of high cultivation 
and in a ring fence, the Master of the Rolls thought 
that, as to the house not being in repair, that might be 
compensated by its being put into repair, unless it could 
be shewn that the purchaser wanted possession of the 
bouse to live in within a certain time — and so also as 
to the marsh land not being in so good a state of culti- 
vation as had been represented. But, as to the estate 
not being in a ring fence, it was not quite so certain that 
a pecuniary value could be set upon the difference be- 
tween a farm so situated, and one which is scattered and 
dispersed with other lands. I know by experience that 
a small piece of land running throug|||one person’s 
ground to another’s may occasion as sensible an incon- 
venience as a landlord is capable of sustaining. Still, 1 
agree that a mere speculative objection as to the mis- 
chief likely to result, is not that which the Court will 
proceed upon, and that I must ask, what is the nature 
of this land?— and, in answer to this question, 1 do not 
find that the nature of the land is so put in issue as to 
enable the Court to determine as to its materiality. But, 
considering that all the witnesses for the defendant 

(«) 6 Ves. 675. Drewe (ft) 10 Ves. 505. 

V. Corpy 9 Ves. 368. * 

VoL. III. L speak 


1817. 

Knatch^ull 

V. 

Grueber. 
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Knatchbull 

V* 

Gauebek. 


speak as to its being material, and that nothing is said 
with regard to the question on the part of the plaintiff; 
and, regard being had to the decided cases, and to the 
circumstance that this Court is from time to time ap- 
proaching nearer to the doctrine that a purchaser shall 
have that which he contracted for, or not be compelled 
to fnke ilr.it wliich he did not mean to have, — I should 
i)v ,umi> much too far in saying that the twelve acres 
are not material, and that he shall be compelled to 
take the estate without them. 

In the case of the estate sold as freehold with lease- 
hold adjoining, which turned out to be almost all lease- 
hold (a ) ; the abstract having been delivered, upon 
which no objection was made by tlie purchaser, the 
Master of the Rolls held that, if the purchaser had 
made the objection, he could not have been bound to 
perform the contract; but that, having known the fact 
as it appeared by the abstract, and yet made no such 
objection, it became a question whether the quality of 
the^land at all entered into the intention with which he 
made the purchase. So, where the contract was for 
land lying within a ring fence, and the defendant pur- 
chased, knowing that it was not. within a ring fence, the 
Master of th^||lolls held that he could not be admitted 
to say afterwards that he would not perform the contract 
for want of a ring fence, when he probably bought the 
land for less money on that very account. (6) 

But, without entering into those cases, the ground 
upon which I rest the present case is this — that nothing 
was done previous to the 6th of October^ 1812, amount- 
ing to a waiver on the part of the defendant of his 

(a) Fordyce t. Ford^ 4 Ves. 505. See Sugd. Vend. 

Bro. 494. and Purch. chap. 6. sect. 2. 

(b) Dyer v. Hargrave^ 10 


right 
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right to the possession^ and that the turning him out of 
possession at that time was an act, however meant^ 
which has rendered it impossible for the vendors speci- 
fically to perform their part of the contract, even if they 
would otherwise have been entitled to a specific per- 
formance with a compensation to be made for the defect 
of title to Cole^Nash. And, upon this ground, I am 
of opinion that the decree of ,the Vice-Chancellor 
should be affirmed. 

Decree affirmed. 


1817. 


Knatchbull 


V, 

GaUEBBR. 



US 


GASES IN CHANCERY. 


1817. 


Juli/ 15. 


PARTINGTON and Another 


Injunction to 
restrain the de- 
fendant (plain* 
tiflf at law) from 
taking posses- 
sion under a 
verdict obtained 
by him in an 
action of eject- 
ment. Previous 
to the issuing of 
the injunction, 
the costs of the 
action had been 
taxed, and a 
writ of posses- 
sion executed. 
The plaiutitf at 
law afterwards 
procured an 
attachment for 
non-payment of 
the costs taxed. 
This is a bneach 
of the injunc- 
tion — but, as 
the injunction 
had been impro- 
perly issued, the 
Lord Chaued- 
lor would make 
no order as to 
committing the 
party for the 
contempt. 


BOOTH and Anbther. 

T he bill was 6led on the 12th of Navemier^ 1817, 
and on the 28th of November an iiyunction was 
granted (for want of appearance) to restrain the de- 
fendant Booth from taking possession under the ver- 
dict obtained by him Iq an action of ejectment against 
the plaintiff Partingloti^ and from proceeding in an 
action on a bond against the said plaintiff, and also 
from commencing any other action on the bond or re- 
specting the matters in the bill mentioned. 

Previous to this injunction being issued, the costs 
had been taxed in the action of ejectment, and a writ 
of possession sent down to Manchester (where the 
plaintiff resided), which had also been duly executed ; 
and, in May following, the defendant’s attorney, Dicas^ 
(who was also a co-defendant) instructed his agents in 
town to forvvard an attachment for non-payment of 
costs, which was sent down accordingly, and lodged 
with the sheriff’s officer, who had the defendant already 
in custody l^r a contempt in not putting in his answer 
to a bill in the Exchequer. 

The plaintiffs now moved that the defendants Booth 
and Dicas^ and their agents in JLondon^ may be se- 
verally committed for a breach of the injunction — and 
the question was. Whether, under the circumstances^ 
a breach of injunction had been incurred by issuing 
the attachment. 

TVingfieldy for the defendants, insisted, that the in- 
junction did not ‘extend to a proceeding for costs in an 

action 
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action whereon judgment had already been obtained, 
and which costs had been taxed before the issuing of 
the injanction. 

Sir S. Romilli/, contri, in support of the motion. 

The Lord CHANCEiiiiOR 

Was decidedly of opinion that a breach of injunction 
had been incurred by the issuiqg of the attachment for 
costs. If the circumstances of the case had been fully 
explained to the Court at the time when the injunction 
was granted, that injunction would not have been al- 
lowed to extend so far as it did. But, as the case then 
stood, the injunction, however erroneously granted, 
was an order of the Court, and must be obeyed. 

His tiordship made no order as to the commitment ; 
but ordered the defendants and their solicitors to pay 
the costs occasioned by the breach of the injunction, 
and of the present application, (a) 

The injunction was afterwards dissolved on a motion 
by the defendants. 
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1817. 

Partington 

V. 

Booth. 


(a) Beg. Lib. 1816. B. fo. 1368. 
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GIRAUD and Others, 

AND 

HANBURY and Others, - 


Plaintiffs; 

Dbfendants. 


Testator ap- 
points A, and 
B. his execu- 
tors, together 
'With his wife, 
hoping they 
will be so good, 
out of respect 
to his wife, to 
accept the of- 
fice.” And as 
to what worldly 
property hehad^ 
I dispose of 
the same in 
manner follow- 
ing.” The tes- 
tator then ga-vo 
several specific 
and pecuniary 
lea cies, but 
made no dis- 
position of the 
residue. • 
Held, that 
the intention 
w’as clearl)' ex- 
pressed, by the 
clause request- 
ing the execu- 
tors to accept 
the office, fol- 
lowed by the 


t HIS case arose on the will of Major Woolhead^ 
whereby he appointed the defendant Hanhury and 
another, in conjunction with his (the testator’s) wife, 
executors and executrix of his will, “ hoping they 
will be so good out of respect to my wife to accept 
the same.” And then went on — As to what worldly 
property it has pleased Providence to bestow upon 
me, I dispose of the same in the following manner;” 
To his (the testator’s) said wife, his furniture, 
plate, &c. To the defendant Hanhury and his wife, 
and to the other executor, ten guineas each for mourn- 
ing, and a ring of the value of two guineas. He then 
gave to his wife the interest during her life of all sums 
he had, or might at the time of his decease have in- 
vested in the Bank of England and elsewhere. And, 
after some other pecuniary legacies, gave to John Samp^ 
son and Margaret his wife, after the decease of his (tes- 
tator’s) widow, the interest of 1000/. 5 per cents, dur- 
ing their lives, and after their deaths, the principal 
equally to be divided between their two daughters, the 
plaintiffs. But he made no disposition of the residue. 

Mrs. Sampson (who was the testator’s sister and next 
of kin liv ing at his death,) having died in the lifetime of 
the widow, who was since also deceased, the bill was filed 
by the daughters and their respective husbands, claim- 
ing to be the next of kin of the testator living at the 
death of the widow, for an account, and that the resi- 


declaration as to his disposal of his whole property, that the executors 
should not take the residue beneficially. 


due 
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due might be ascertained, and the plaintiflTs declared 
entitled thereto, and be paid the same in equal 
moieties. The defendants, the surviving executor 
(who was also executor of Mrs. Woolhead\ and the 
representatives of their deceased co-executor, insisted 
that the plaintiffs were not entitled as next of kin 
of the testator at the death of his widow, the tes- 
tator having already devised to them what he intended 
they should have ; but that, according to the true 
construction of the will, the executrix and executors 
became entitled to such residue for their own use 
and benefit, subject to the life interest of the 
widow. 


1817. 

Gihaud 

IIanbukit. 


Sir Samuel Romillj^ dind jParA:cr, for the plaintiffs. 

Hart and Barber for the defendants, Ilanhury and 
the representatives of the deceased executor, con- 
tended, that the legacies to the executors being une- 
qual, they were not excluded from the residue ; and 
referred to the rule in Blinkhorne v. Feast (a) and to 
Pratt V. Sladden (5). In this will there were no 
words to convert the executors into mere trustees, 
which could hever be Jield to be the effect of the tes- 
tator’s expressing merely his hope that they would ac- 
cept the office ; nor was there any attempt to dispose of 
the residue, which, though the gift were imperfect, had 
been- held in some cases to afford a presumption for 
their exclusion. 

Bell and Richards^ for other defendants. 


(tf) 2 Ves. 27, 28. ham y, Sanford ^ 17 Ves, 435. 

(6) 14 Ves. 193, and the Ante, Vol. 11. G, he, 
references. See also 


Sir 
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Gxraud 

37 . 

Hai^buhy^ 


Sir Samuel Momilfy^ in reply. 

All the cases proceed upon the intention of the tes- 
tator; and the rule of exclusion is itself founded upon 
intention. The only question is, Whether such inten- 
tioi|^is sufficiently apparent upon the face of the will. 
Here the testator begins with the appointment of his 
executors, and then proceeds to make a disposition of 
his worldly estate. This, in itself, is enough to prove 
that he did not conceive himself to have already disposed 
of it by naming his executofs; and, added to the infer- 
ence from that circumstance, the words of request afford 
a very strong conhrihation of the intention not to give 
them a beneficial interest beyond the legacies expressly 
provided for thern^ 


TAe Masteh of the Roels. 

The words used by this testator in appointing his 
executors are strongly indicative of an intention to im- 
pose a burthen, not to confer a benefit upon them. If 
they were to take beneficially after the wife’s death, they 
would have had a sufficiently sKong inducement to ac- 
cept the trust, and to manage the estate to the best ad- 
vantage. — The more th6y served her in the first instance, 
the more they would eventually serve themselves. But 
the testator seems to conceive that ho is appointing them 
to an office which, but for their respect to his wife, they 
might possibly decline. It is from that motive only that 
he hopes for their acceptance. 

In JLord North v. Pur don (u), the expression used 
by the testator was that he heartily requested 
“ the defendants to take upon them the execution 
of his Will.” Buf the case did not depend altogether 

upon 
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upon that clause, there having been a bequest over of 
the residue with a blank for the name of the person to 
take. And Sir John Strange^ after observing upon 
that inchoate clause, adds, that when the testatrix 
mentions her t^xecutors by name, and only as such, in 
the following sentence, she plainly intended thent^no 
further our; and there are added pathetic supplica^ 
tory words addressed to her executors, to take on them 
the execution and burthen of the will; which words 
she could not be s* pposed to have used had she intended 
them so great a benefit as the residue.” So, in this 
case, the testator declares, in the clause immediately 
following the appointment of his executors, that he 
means to dispose of the whole of his property ; and 
then, can it be supposed that he would have expressed 
a hope that they would consent to accept the bulk of 
his propc/ty, and have the kindness to take care of it 
till it becomes their own ? The intention is plain, to 
dispose of the whole. He does not fully execute that 
intention, but still this shews that he meant the whole 
to be the subject of subsequent disposition, and did not 
conceive that by the appointment of executors he had 
already disposed of it. I am therefore of opinion that 
the executors *wcre intc;pded to take the office only, and 
not the beneficial interest. 


1817 . 

Girauu 

o. 

Hanbury. 


(a) 2 Ves. 495 . 
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COOPER and Others 


DAY and Others. 


spect th/?reof 
shall be paid hy 
his executors 
out of the re- 
sidue 

By codicil, 


Testator gives f W 1HE testator in this case, by his will, bequeathed 

4000/. to trus* ^ (widow) 800/., to be paid to her within 

p s upon rus months after his decease; and declared it to be 

for his two ^ ^ ^ 

daughters at legacy duty which might be due and 

twenty-one ; payable in respect of the said 800/., and of 4000/., there- 
and directed after bequeathed to trustees therein named for the be- 
that the legacy nefit of his two daughters by the said j4, i?., should be 
duty due in re- by his executors out of the residue of his personal 

spect th/?reof estate. The testator then bequeathed to the plaintiff 
s all be paid by another 4000/., to be paid to them within 

out of the re- months after his decease, upon trust to invest the 

sidu^ same in Government securities, and pay and apply the 

By codicil, dividends for the maintenance and education of his said 

reciting this be- two daughters in such manner as JB. should direct ; 

quest, and that the principal sum of 2000L (part thereof) to be paid to 

he IS desirous of eldest on her attaining 21, and the remainder to the 

increasing the youngest daughter on her attaining the same age. 
same to 5000/., ® ^ ^ ^ 

he revokes the 

gift of 4000/. The testator made two codicils to his will, by the first 

and gives whereof, after reciting that he h^d given lo A. B. 800/., 

5000/,, upon payable as aforesaid, he gave to her 200/. in addition to 

the same trusts, the said 800/., which additional sum he declared to be 

free from all legacy duty payable thereon or in respect 

By a second jbereof, and which duty he directed in like manner to 

CO icil, recitin*^ paid out of the residue: and then went on as follows : 
the former, and ^ ' 

that he is de- — whereas T have given to (the trustees named 

sirous of further will) 4000/., upon the trusts therein mentioned, 

increasing to and am desirous of increasing the same to 5000/., 1 re- 

6000/., he re- yoke the said gift of 4000/. and give to (the said trustees) 

yokes the gift 

of 5000/., and gives in lieu thereof 6000/. upon the same trusts. This 
is not a revocation, but substitution, in each instance ; and the 6000/. 
is therefore exempt from the legacy duty. 


5000/.. 
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5000/.^ upon the trusts, and to and for the same intents 
and purposes, and under and subject to the same powers, 
provisos, and limitations, as are expressed and declared 
in and by my said will of and concerning the said le- 
gacy or sum of 4000/., and upon or for no other trust 
or purpose whatsoever.” 


1817. 


Cooper 

Day* 


By the second codicil, reciting that by his will he had 
given 4000/., upon the trusts therein mentioned, and 
that by the former codicil he had increased the said le- 
gacy to 5000/., and that he was then desirous of further 
increasing the said legacy of 5000/. to 6000/., he went 
on, Now I do hereby revoke the said gift of 5000/., 
and give and bequeath in lieu thereof to (the said trus- 
tees) the legacy or sum of 6000/., upon the same trusts, 
and to and for the same intents and purposes, and under 
and subject to the same powers,” &c. as before. 


This was an amicable suit, instituted for the purpose 
of taking the opinion of the Court whether the 6000/. 
bequeathed by the last codicil was to be paid to the 
plaintiffs (the trustees) by the defendants (the exe- 
cutors) free from the legacy duty or not. 


Bell and Cooper, for the plaintiffs, 

• 

Contended that the legacies of 5000/. and 6000/., 
given by the two codicils, must be clearly taken with ^ 
reference to the original legacy of 4000/., by way of 
increase or augmentation, and in like manner, clear from 
the legacy duty; and that this more evidently appeared 
to be the testator’s intention from his having expressed 
it to be so in the case of the 200/. given by the first co- 
dicil in addition to the 800/. to A, B, 


Horne and Blake, contra, 

Said that the 200/. was expressed to be in addition ; 
but that the 5000/. and 6000/. wfire merely substituted 

for 
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1817. for the |000/. ; and, being substituted legacies, there wus 
no pretence for s^ing that the testator intended, th^ 
Cooper should, like the original legacy, be clear from deduction 
in respect of the duty ; and they referred to The Duke 
of St. Albans v. Beauclerk (o), to shew that they could 
not be taken otherwise than as a substitution. 

The Master of the Rolls. 

The difficulty in this case arises from the contrariety 
of expression in different parts of the same codicils. 
The question is, Whether the testator meant to revoke 
the first legacy, and substitute others, or merely to 
augment the first to the extent of the others. If his 
words in one part of the second codicil are to be con* 
strued strictly, they amount to a total revocation of the 
first legacy. But then, in another part of the same co- 
dicil, come the expressions, that he has increased^ and 
is desirous of farther increasing^ &c., which seem to 
imply an augmentation in amount, without any altera- 
tion in circumstances. 

On a subsequent day His Honour said tliat, upon the 
authority of Leacock v. Maynard (ft), and Crowder v. 
Clowes (c), he was of opinion that the substituted legacy 
of fiOOOf. was to be taken as exempted from the legacy 
duty, in like manner with the original legacy in 
the place of which it was substituted; and decreed 
accordingly. 

“ Declare, the legacy of fiOOOf., according to the true 
construction of the will and codicils, not liable to any 
deduction on account of legacy duty. Decree, such le- 
gacy duty as may be payable thereon, to be paid out of 
the residue.” 

Reg. Lib. 1816. A. fo. 1546. 

(a) 2Atk. 636. jun. 279. 

(ft) 3 Bro. 233. I'Ves. (c) 2 Ves. juq. 449, 450. 
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JOHN WILLIAMS, - . . - Plaintiff; Augutt ^. 

AND 

J.T. BRAM WELL WILLIAMSand CAROLINE 
his Wife, and JOHN HARRIS, - Defendants. 


T his was a motion to dissolve an injunction which Quoete^ Whe- 
had been granted by the Vice-Chancellor to restrain ther a Court of 
the defendants and their agents from divulging or 
^‘exposing the secrets in the bill mentioned or either 
of them, and from making, preparing, vending, or 
selling the medicines or remedies therein mentioned, perform- 
or either of them, or otherwise disposing thereof or ance of an 
interfering therein in any manner howsoever,” The agreement, tian 
injunction had been obtained upon an affidavit stating interfere by 
that the plaintiff had for several years carried on an injunction to 
extensive practice in the cure of diseases of the eye, and J]®strmn party 

was the sole inventor and owner of recipes for prepar- 

. , [ . a secret m me- 

ing medicines for those purposes; — that, being desirous which is 

of promoting the success in life of his son the defendant unprotected by 
Bramwell Williams^ he acquainted him with the secret patent, 
of making such medicines, and gave him the manage- In this case 
ment of his dispensary with a view of taking him into injunction 
partnership, if he should conduct the business from 
March 1817, to February 1818, (the day on which he ^n^lther^pur-^ 
would come of age) to the plaintiff’s satisfaction ; — that dis- 

he made a proposal to the defendant to such an effect, solved upon the 
which the defendant accepted, and promised so to con- affidavit of the 
duct himself with a view to its completion ; — that, hav- defendant (an 
ing confidence in the defendant’s integrity, he thereupon denying 

put him in possession of his floating stock of medicines 
and other things, and actually caused a draft of part- by^the 

ncrship articles to be prepared by his solicitor that plaintiff’s affi- 
after the defendant had so taken upon himself the davit in support 
management of the business, instead of conducting him- of the injunc- 
tion, and upon the ground ’that there was no secret in the alleged 
invention* 


self 
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•if 

self acci^rding to hj^ Engagement with the j[>laintiflr^ he 
assumed the enti||( dominion over the concern, and 
endeavoured to exclude the plaintiff from all controul 
therein, and, instead of keeping the secret communi- 
cated to him by the plaintiff for making the eye medi- 
cine, as he ought to have done, he communicated the 
same to his wife and to the defendant Harris^ with a 
view to injure and ruin the plaintiff, and, upon his 
remonstrating with him, no^ pnly set him at defiance, 
bjj|t removed the various ^rttcles committed to his cus- 
tody, and sold large quantities of such articles, and 
oiiered the medicines to sale, and threatened to prepare 
such medicines and to vend the same, and to sell and 
distribute various publications of the plaintiff relative 
thereto, and to divulge the secret ; — having, by such 
acts, deprived the plaintiff of the means of carrying on 
his business. 

The bill prayed that the defendant Brmmell WiU 
Hams might deliver to the plaintiff* all and singular the 
articles so removed by him as aforesaid, or such as then 
remained undisposed of, and an account of such as had 
been disposed of, and of the money received for the 
sale of the medicines, &c. ; and« an injunction in the 
terms above stated. 

The defendant Harris^ by his answer, denied that 
the other defendant had communicated the secret to 
him, and disclaimed all interest in and concern with 
the matters in dispute. 

The defendants Bramwell Williams (who was an 
infant) and his wife (who was of age) had appeared, 
but put in no answer to the bill ; and, by an affidavit 
filed by them in support of the present application to 
dissolve the injunction, denied the claim of the plaintiff 
to be the sole invenlor of the secret in question, alleging 
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that the defendant (the in&Qt) had bjeen early in life 
instructed in it by his mother, who ha<|, herself received 
it from another, and communicated it to the plaintiff, 
her husband. With regard to the other objects of the 
injunction, the affidavit went on to deny the truth of 
the case made by the plaintiflf's affidavit, stating that 
the defendant had never assumed any dominion over 
the property entrusted to him, but had sold such parts 
as were disposed of under and by the express directions 
of the plaintiff ; — adroittingf^however, that he had prer 
pared some medicines according to the secret commu- 
nicated to him by his mother, and insisting that he was 
justified in so doing. It also set up an undertaking by 
the father to admit his son a partner, with one half of 
the profits of sale, as an inducement held out by him 
for the intermarriage of the defendants. 

Sir Arthur Piggott and Wilson^ in support of the 
motion to dissolve the injunction. 

Leach and Moore^ contri. 

The Lord Chancellor, (stopping the reply.) 

There can be no doubt that the Court was strictly 
regular in granting the* injunction, except so far as it 
goes to restrain the defendant from divulging the 
secret. — If, on a treaty with the son, while an infant, 
for his becoming a partner when of age, the plaintiff' 
had, in the confidence of a trust reposed in him, com- 
municated to him this secret, and at the same time 
given him the possession of the articles mentioned in 
the bill ; and, instead of acting according to his trust, 
the son had taken to himself the exclusive dominion 
over these articles, and begun to vend them without 
permission, it must be said that he had no right in any 
case so to act, — and that he was bound, either to abide 
by, or to waive, the agreement, if, then, he had in- 
tended 
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tended to abide by the agreement, the injunetii:^ was 
so far right — and^ if to waive it, he was bound to return 
the articles, and so far the injunction was also right in 
that case. Upon the plaintiff affidavit, therefore, the 
injunction was properly granted as to this partof thecase. 

But so far as tbip injunction goes to restrain the de- 
fendant from comraiiiiicating the secret, upon general 
principles, 1 do not think that the Court ought to struggle 
to protect this sort of 6ecreti|bi medicine, (a) The Court 
is bound indeed to protect them incases of patents, to 
the full extent of what was intended by the grant of the 
patent, because the* patentee is a purchaser from the 
public, and bound to communicate his secret to the pub- 
lic at the expiration of the patent. Then, whether the 
principle can be extended to such a case as this — whe- 
ther a contracting party is entitled to the protection of 
the Court in the exercise of its jurisdiction, to decree 
the specific performance of agreements, by restraining a 
party to the contract irom divulging the secret he has 
promised to keep, that is a question which would require 
very great consideration. But the present case is not 
one which calls for the determination of it. If the de- 
fendant has already disclosed the secret, ‘the injunction 
can be of no use. If he only threatens to disclose, it 
then becomes necessary to look at his affidavit ; and by 
that he insists that what he has to disclose is no secret 
at all. Then how is the Court to try this question ? — 
or what can the Court do with the case altogether ? 

Upon the other part of the case there appears, by the 
defendant's affidavit, to be no ground for supporting 
the injunction. 

Injunction dissolved. 

See Newberry v. Jamesy Ante, Vol. 11. p. 446. 


END OF THE FIRST PART. 
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IN THE* 

HIGH COURT OF CHANCERY, 

57 Geo. III. 1817. 
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JOHN JONES, - - Plaintiff; 

AND 

WILLIAM JONES, THOMAS JONES, HENRY 
JONES, WILLIAM TAYLOR, and WILLIAM 
COKER, and JOSEPH JONES, and Others, (in- 
fants), Dependants. 


[The Master 
of the Rolls 
for the Lord 
Chancellor.] 
March 17. 
July 29. 


T he bill, filed 1816, stated that William A Court of 

Jones (deceased) was at the time of his death seised Equity has no 

of large freehold and copyhold estates in the county of i^n^diction to 

determine on 

the validity of a 
will, either of real or personal estate. 
Demurrer to bill by heir at law, for a discovery, seeking also relief, 
allowed ; the relief sought belog^rsf, that an issue might be directed to 
try the question in a different county, on an allegation of undue influ- 
ence-^an heir at law not being entitled to any issue except by consent, 
and a bill in equity not lying to change the oewMC. Secondly^ for the 
production of title-deeds, without its being shewn how they can be of 
service in assisting him to recover at law. j^irdly^ to restrain the 
defendant (devisee) from setting-up outstanding terms, unsupported by 
allegation that there are any outstanding terms whl^ may be set up. 
VoL, III. M Fourthly 
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Suffolk^ and bad contracted to purchase other estates in 
the same county, and was also possessed of leaseholds 
and of a considerable other personal estate ; and that 
he died on the Si^iJanuarj/ 1814, intestate and without 
issue, leaving the plaintiff his heir at law, who at his 
death became entitled to all his said real estates. The 
bill further stated that the testator was very old and in- 
firm, and for some time previous to his death not of 
disposing mind, but that, after his death, one Frosty an 
attorney, produced to sotniii of the relatibns who were 
assembled at the house ‘of the deceased, several loose 
sheets, which he informed them were the testator’s will, 
made by him only t\to days before his death ; one only 
of these sheets being signed with his name, and not at- 
tested so as to pass real estates, by which it appeared 
that he had given large parts of his real estates to his 
nephews (the three first named defendants), and other 
parts thereol^ (together with his personal property,) to 
the defendants 7hy/or^and Coker (whom he also ap- 
pointed executors) upon trust to sell, and pay divers 
legacies and annuities; and, as to the residue, in trust 
for the defendant Thomas Jones. That this will had ne- 
ver been proved ; but the devisees had entered into pos- 
session of the estates thereby given to them respectively, 

presumed testator ; and no action yet brought ; although the commission 

of the alleged acts of waste and destruction stated to have been imme- 

° * 

diately after his death. Fifihl^y that the plaintiff may be let into pos- 
session of copyholds unsurrendered to the use of the will ; that being 
mere legal relief, although he might have been entitled to the discovery 
whether there were any copyholds unsurrendered. The bill also going 
on to pray, in the character of one of the next of kin, for an injunction 
from interfering with the personal estate, and a receiver ; the injunction 
asked being for an indefinite period, and no allegation of a suit depend- 
ing in the Ecclesiastical Court. 

And, although some of the discovery sought might have been proper 
to be obtained on a bilV)ih)r discovery only, yet the demurrer allowed as 
to that also, upon the ground that, to^ support a general demurrer to a 
bill seeking discovery and relief, it is sufficient to shew that the 
plaintiif is not entitled to ihe relief he prays. and 


1817. 


JONJES 

V. 

Jones. 

Fourthly^ for 
an injunction to 
stay waste and 
destruction, &c. 
and for a re- 
ceiver, — there 
being no in- 
stance of the 
Court so inter- 
fering, as be- 
tween heir at 
lawanddevisee, 
where their ad- 
verse rights arc 
in litigation ; 
and on the 
ground of negli- 
and de- 
lay ; the bill 
having been 
filed more than 
two years after 
the death of the 



CASES IN CHANCERY. 


163 


and the trustees and executors had als# proceeded to 
act under the trusts thereby reposed in them. The bill 
further alleged that the plaintift’ intended to bring ac- 
tions for the recovery of the estates, but that he could not 
safely proceed without a discovery of the matters afore- 
said, especially of any outstanding terms or other in- 
cumbrances which might be set up to defeat him at law, 
and also that, from the extent of the property, and the 
number and influence of th^ persons claiming under the 
will, he could not hope foi^a fair trial within the county ; 
for which reason the bill claimed the assistance of the 
Court in directing an issue devisavit vel non to be tried 
in another county. The prayer of the bill was as fol- 
lows: — “ That the defendants may answer the premises, 
and that after a full discovery of the matters aforesaid it 
may be declared that the said pretended will was not the 
true last will of the said WillicmJ ones^ and that the said 
rough draft bearing date the £9lh day of January ^ 18i I, 
may be declared to have been obtained from the said 
William Jones by fraud, if signed by him in mistake 
and ignorance of its contents, and that the same may be 
delivered up to be cancelled, or that an issue, whether 
the said William Jones made any will or not, may be 
directed to Be tried at, the assizes to be holdcn in and 
for any county adjoining the said county of Suffolk/ 
and that all proper and usu^l directions may be 
given for the trial of such issue ; and that the de- 
fendants may produce all the title-deeds, evidences, 
and writings relating to the said William Jones'*^ real 
estates, or such of them as may be necessary on such 
trial, and that they may be restrained from setting up 
any outstanding mortgage term or terms so as to defeat 
the plaintilT’s claim in any issue or action directed by 
the Court, or which the plaintifl' may be advised to 
bring for the recovery of any of the said re^festates, 
or the rents or profits’ thereof; kind that, in the mean 

time, 


1817 . 

Jones 


V. 

Jones. 
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time, the deftllclants (particularly the trustees and 
executors and also the said Henry Jones) may be re- 
strained by injunction from committing any spoil, 
waste or destruction on the said Witliam Joneses real 
estate, or any part thereof, and from selling and dis* 
posin<r of the same real estates, or any part or parts 
Uicunif, or charging or incumbering the same, to any 
person or persons; and that an account may be taken 
of the rents and profits of the said William Jotics^s real 
estates possessed or received by the defendants, &c. 
since the death of the said William Jones ; and that a 
receiver may be appointed thereof ; and that the plain- 
tiff may be immediately let into possession of all such 
parts of the said copyhold estates of the said William 
Jones as was not surrendered to the uses of his will ; 
and that an account may also be taken of the said WiU 
liam Jones'* s personal estate and chattels come to the hands 
or use of the said defendants, &c.; and also an account of 
the said debts and funeral expences ; and 

tliat the said personal estate may be applied in the pay- 
ment of his debts and funeral expences in a course ofad- 
ininistration ; and that the clear surplus thereof, and the 
names and shares of the plaintiff and of the other parties 
who, whether as the next of kin or representatives of 
the next of kin of the intestate, shall be entitled to a 
distributive share and shares thereof, may be ascer- 
tained ; and that for those purposes it may be referred 
to the Miaster to enquire who were the next of kin of 
the said William Jones at the time of his death, or 
who were or are the representatives of such next of 
kin, being brothers or sisters ; and if such or any of 
such next of kia, a child or children of a brother or 
sister, are or is since that time dead, who are or is 
their or his or her personal representatives or represent- 
ative ; and that all usual and proper directions may be 
given for taking thfe accounts, and making the en- 
quiries 
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quiries aforesaid ; and that the defendants, the pre- 
tended executors, may be restrained from interfering 
with the personal estate ; and that the receiver to be 
appointed as aforesaid may be as well the receiver of 
the personal estate and eflbcts, and the interest, divi- 
dends, and produce thereof, as of the rents and profits 
of the real estate,” 

To this bill general demurrers were put in by the 
several defendants, , 

Bell and Barber in support of the demurrers, 

ft 

This is a mere ejectment bill, — a bill by an heir at 
law seeking to impeach a will of real property. On 
such a question this Court has no jurisdiction, Kerrich 
V. Bransby (a), Ex parte Fearon (ft), Pemberton v. 
Pemberton (c). All the Court can do in such a case 
is to direct an action, or the trial of an issue devisaxut 
vel non. Nothing is here wanted in aid of proceedings 
at law — no account— no production of title-deeds. The 
alleged ground of waste and destruction w ill not support 
the case, for a bill in equity will not lie to restrain 
waste under* an adverse title. But, if there is any 
equity at all in the bill, at best it is multifarious, and, 
upon that ground, not to be sustained. The Vice- 
Chancellor, in a recent case (</), has decided in favour 
of a negative plea to a bill of this sort stating outstand- 
ing terms, and praying relief as founded upon such a 
statement. A party out of possession praying the pro- 
duction of title-deeds must allege that they are neccs- 

(a) 3 Bro. P. C. 358. see the cases referred to, of 

(ft) 5 Ves. 617. and see Jones t. Davis^ 16 Ves. 265. 
note. Drew v. Drew^ 2 Ves. cSi. B. 

(c) 13 Ves. 290. 16 i. Evans\. iian^s^^lVcs. 

(d) Armiia^e v. IVads- & B. ^64, &c. 

29orth^ 1 Madd. 189, And - 


1817 . 
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Rary to enable him to maintain an action at law. Bui 
here the plaintiff has prayed consequential relief as if 
the title-deeds were already in his possession. There 
is a difference between waste and destruction or tres- 
pass ; and though the Court has sometimes interfered 
by injunction in the latter case, as in Crockford v. 
Alexander (n), there is no instance of its so interfering 
as between heir and devisee (b ) ; and the Court will not 
go further in such cases than it has gone already. To 
entitle a party to relief jn case of waste, there must be 
a privity of possession. The bill does not pray a re- 
ceiver in the only way in which the Court will grant a 
receiver in such a case — that is, pending an action at 
law — and if it had so prayed, it must have failed ; be» 
cause coupled with a prayer for relief to which the 
plaintiff is clearly not entitled. 

Ilart^ Agavy and Ileyny in support of the bill. 

The bill is not objectionable on the ground of multi- 
fariousness, which is only when unconnected portions 
of right are sought against different defendants who 
ought not severally to be burthened with the cxpence 
of defending themselves against claims (o which only 
one of them is strictly liable. * 


It was formerly the practice that, where a plaintiff 
was entitled to discovery though not to relief, the de- 
fendant was bound to answer, although he might demur 
to the relief sought; and when this practice was altered 
by Lord ThurloWy the alteration was certainly not meant 
to extend to a case of this description, where the objec- 


(d) 15 Yes. 138. See Twort 
V. Tworty IG Ves. 130. Grc^ 
V. Duke of Northumberland, 
1 7 Ves, ^28 1 . Kinder \,^JoneSy 
17 Ves. 110. Thomas \»Oak* 


ley, 18 Ves. 184. De Sails 
ijrossan, 1 Ball and Be. 188. 
Aclandy.Gaisford, 2 Mad.28. 

(5) See Smith v. Colly er, 
8 Ves. 89. 

tion 
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tion to the relief only arises out of tlie jurisdiction. 
Admitting that the Court cannot decide on the validity 
of a will in the first instance, yet, if the will be once 
proved at law to be a forgery, a party afterwards 
coming into this Court has a right to have the instru- 
ment delivered up on the ground that it is against 
equity to permit the holder to retain it as a future pos- 
sible cloud upon the title. But in this case the plaintiff 
is entitled to some, if not to all, the relief he seeks. In 
the case of Shewen v. Lewis {a) lately decided at the Rolls, 


(«) March 2, 1815. 1 have 
been obliged by Mr. Simp- 
kinson with the following 
note of this case. 

Bill by co-heirs at law 
Impeaching a will made by 
their ancestor in favour of the 
defendant, and praying cither 
an issue, or liberty to bring 
an ejectment, with the con- 
sequential directions. The 
estates were subject to out- 
standing terms, as was admit- 
ted by the defendant. • lie 
also admitted that the plain- 
tiil's were co-heirs, but insist- 
ed on the validity of the w ill. 

The plaintiffs went into 
evidence to shew the inca- 
pacity of their ancestor : but 
their evidence was very slight, 
and' was completely contra- 
dicted by the evidence brought 
by the defendant. 

Hart * and Siinpkinson . for 
the plaintiffs contended that, 


the title of the plaintiffs, and 
the Existence of outstanding 
terms, being admitted, they 
were entitled to the relief 
prayed, in the first instance, 
Without any regard whatever 
to the evidence ; it appearing 
that the validity of the will 
was the only question in dis- 
pute between the parties, ns 
to which the Court had no 
jurisdiction to decide. 

Sir Samuel Romilly and 
Ileifs contra. 

The Court was clearly of 
opinion with the plaintiffs, 
and granted an issue ; and his 
Honour thought that it was 
perfectly unnecessary for the 
plaintiffs to have gone into 
any evidence under the cir- 
cumstances, and therefore di- 
rected the plaintiffs to pay 
the defendant the costs of 
their depositions.” 

Reg. Lib. B. 1814. 
fo. 829, 831. 

which 
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which was a bill like the present, the Court directed an 
issue. This is a general demurrer for want of equity, 
jHot objecting to the bill specifically in point of form. 
The plaintiff has a right to know whether there are any 
outstanding terms, that they may be removed out of the 
way of his action. He has a right to the production of 
title-deeds for this purpose, and that he may know what 
are the estates of which he wishes to possess himself by 
ejectment. He is entitled to an issue to be specially 
directed upon the ground here stated of probable fraud 
and imposition attending the trial of his action in the 
ordinary way. Destruction of the property is averred, 
and interlocutory relief prayed thereon, to which he is 
also entitled. The Court will interfere in a case of irre*- 
parable mischief even where the title is contested. In 
Smith v. Collyer (n), and other cases, indeed, the Court 
has refused so to interfere between a devisee and heir : 
'But those were cases where the waste committed was in 
the usual exercise of the right of enjoyment, as cutting 
timber, &c. If the subject of contention were a house 
of considerable value, and the party in possession were 
about to pull it down, would not the Court interfere to 
prevent him ? 

Bell in reply. 

The rule adopted by Lord Thurlow is most judicious 
as to a bill praying relief where the party is entitled 
only to a discovery; and it has accordingly been consi- 
dered as the settled practice of the Court ever since its 
first introduction. 

With regard to the relief sought in this case, Powts v. 
Andrews (b) has decided that a will cannot be set aside 
in this Court upon the ground of fraud, because the 

(o) 18 Vcs. 89. (ft) 2 Bro. P. C. 476. 

questior, 
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question of fraud constitutes a part of the animus ies^ 
iandif as to which the Court has no jurisdiction* If 
Marriott v. Marriott (a) were law, a Court of Equity 
would be always interfering in such cases ; but that case, 
whatever may be its authority, was antecedent to Kerrick 
V. Bransby(b)y and the question is completely set at rest 
by the subsequent cases which have been referred to. In 
Atkinson v. Henshaw (c), and Oliver v. Ball (d), a re- 
ceiver was granted to protect the property pending litiga- 
tion in the Ecclesiastical Court, and this is a ground on 
which equity will interfere ; but it is not the ground upon 
which the prayer for such interference is here founded. 
In Shewen v. Lewis (e) outstanding terms were alleged, 
and admitted. The right to the production of title- 
deeds is only incidental to the discovery, but forms no 
ground of distinct relief— not such relief as to take the 
caseout of the principle of Lord Thurlow*% rule. Waste 
not only gives no right to the interference of the Court 
in a case of adverse possession: but, if it did, no case is 
here made for such interference. 

Then as to the interference by injunction to prevent 
the setting of outstanding terms ; if the bill had been 
properly framed for ^hat purpose, the relief prayed 
would have been right as to that, and could only have 
been met by a plea denying the existence of any. But 
here is an allegation which can be met by such a 
denial, and, if we had pleaded to this bill, our plea 
must have been over-ruled for want of sufficient aver- 
ment. In Lady Shaftsbury v. Arrow$mith(f) the Court 
ordered an inspection of all deeds admitted to be in the 

(a) 1 Stra. 666. 191. ?. FaW/c, 2 Mad. 

(&) 3 Bro. P. C. 358. 102. , 

(c) % Ves. & B. 85. (e) See note ante. 

(d) 2 Ves. & B. 96. GaU (/) 4 Ves. 66. 
limn V. Evans^ 1 Ball & B. , 
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defendant’s possession, creating such incumbrances as 
were alleged to be in the way of the plaintiff’s title at 
law ; but it would go no farther. In an unreported 
case of Barbery. Hunter {a)^ though the bill was pro- 
perly framed in other respects, the Lord Chancellor 
held that it is not enough to say that the defendant 
threatened to set up outstanding terms, but an actual 
case must be made out. 


Then, as to the copyholds — what right can there be 
to a production of title which may be discovered by in- 
spection of the Court Rolls ? 

The change of venue is not a sufficient ground to 
give jurisdiction to a Court of Equity, because, upon a 
proper representation, the Court of Law will itself 
give such a direction. 

But, if the ground of demurrer for want of equity is 
held not to extend to all the relief sought, the bill is 
evidently multifarious, as mixing the questions of real 
and personal property ; and a party is entitled to demur 
ore tenus. Another ground of demurrer is, that no affi- 
davit is annexed to the bill seefiing to have the instru- 
ment in question delivered up to be cancelled i and, 
though that is a gr^nd not upon the record, it has 
been decided that it is not necessary it should be so, to 
entitle a party to the benefit of a demurrer. 


29,1817. The Master of the Roles. 

If this had been a bill merely for a discovery, there 
are several parts of it to which an answer roust undoubt- 
edly have been given. In the body of the bill there is 

{a) See post. 


a statement 
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a statement that the plaintiff intended to bring an 
action or actions at law for the recovery of the free- 
hold and copyhold estates devised by the pretended 
will;’’ but it is alleged that, without the aid and 
assistance of this Court in compelling a discovery, he 
cannot safely proceed to trial in such action or 
actions.” 

But he concludes with praying relief, upon the same 
objects, with regard to which he had before stated that 
he only wanted a discovery in aid of an action. For he 
prays, that this Court will declare, that the pretended 
will was not the true will of the late William Jones^ 
‘‘ and that the same may be delivered up to be can- 
“ celled and, as consequential on that relief, he prays 
an account of rents and profits of the real estate — an 
account of the personal estate — of debts and funeral 
expenses— an enquiry as to next of kin, and a distri- 
bution of the clear surplus. 

Tt is impossible that, at this time of day, it can be 
made a serious question, whether it be in this Court that 
the validity of a will, either of real or personal estate, 
is to be determined. There is, however, an alternative 
prayer, that the Court will direct an issue to be tried ; 
and then certain other directions are sought, as appli- 
cable to that alternative. Now* although there may 
have been instances of issues directed on the bill of an 
heir at law, where no opposition has been made to that 
mode of proceeding, yet I apprehend that he cannot in- 
sist on any such direction. He may bring his eject- 
ment; and if there be any impediments to the proper 
trial of the merits, he may come here to have them re- 
moved. But he has no right to have an issue substituted 
in the place of an ejectment. If he can have no issue, 
can he have those consequential directions that are asked 

only 
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only on the supposition that an issue is to be granted? 
Although the intention to brii^ an action had been 
stated in the bill) it is not with reference to an action, 
but to an issue, that some of the directions are prayed 
** for as necessary for a proper trial of the merits. It is 
prayed, that l/ie issue may not be tried in Suffolk^ but in 
some adjoining county ; and that the defendants may 
produce all the title-deeds, evidences, and writings re- 
lating to the said William Joneses real estates, on such 
iriaL But, supposing an action had been brought, and 
that the prayer referred to such action ; does a bill in 
equity lie to change the venue on the ground that no 
fair trial can be had in the county where the lands are 
situated? 

As to the title-deeds, the bill merely states the fact, 
that the defendants have the possession of them, but 
not that they are in any way necessary to enable the 
plaintiff to recover at law. He stands solely on his 
title as heir, and does not shew how the required pro- 
duction could be of the least service to him. As Lord 
Rosslyn says in Lady Shaftshury v. Arrowsmith («), — 
The title of the heir is a plain one, and it is a legal 
title. — All the family deeds together would not make 
his title better or worse. If he cannot set aside the 
will, he has nothing to do with the deeds.” 

When the plaintiff comes to ask that the defendants 
may be restrained from setting up any outstanding 
terms, the language is varied ; for it is, so as to de- 
feat the plaintiff's claim in any issue or action di- 
reeled by the Court, or which the plaintiff may be 
advised to bring, for recovery of any of the real estates, 
or the rents and profits thereof.” This undoubtedly 
would be proper relief to ask, if it had been averred that 
• («) 4 Ves. 6t). 
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there were any outstanding terms. But the case of 
Barber v. Hunter {a) is a direct authority that the 
Court will not proceed on a mere vague allegation that 
the action may be defeated by setting up outstanding 
terms. The case before the Vice Chancellor of Armi^ 
tage V. Wadsworth {b) shews, that, if the assertion 
were made, it might be met by a negative plea. 
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Jones 

V, 

Jones* 
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Then there is a prayer, that, in the mean time,” 
(that is, I suppose, till the trial of such issue or action,) 
the defendants may be restrained from committing 
any spoil, waste, or destruction on the said William 
Joneses real estates, and from setting or disposing of 
or charging and encumbering the same, and that a 
receiver may be appointed.” No case was cited in 
which the Court has interfered, at the suit of heir or 
devisee, to restrain waste, spoil or destruction, by 
either, while they are litigating their adverse rights in a 
Court of Law. One should think the case of the de- 
visee a stronger one than that of the heir ; because, till 
the will is set aside, the primd facie title is in the de- 
visee. Yet in Smith v. Co//yer,(c) an injunction was 
refused, when applied for by the devisee against the 
heir. I own 1 cannot s^e a very good reason why the 
Court, which interferes for the preservation of personal 
property pending a suit in the Ecclesiastical Court, 
should not interpose to preserve real property pending 
a suit concerning the validity of the devise. But, as a 
condition of such interference, the Court would cer- 
tainly expect it to be shewn, that the party applying was 
proceeding with all due expedition to bring the question 
to a decision; whereas here, the plaintiff, filing the 
bill about two years and a half after the testator’s death, 
does not state that, even then, any action had been 

{a) See. before. . (c) 18 Ves. 89. 

{b) 1 Madd. 189. , * 


1 


brought; 
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brought; whilst the acts of waste and destruction com- 
plained of are stated to have been committed soon after 
the death of the testator. If the Court will not inter- 
pose to stay waste, a fortiori will it refuse to appoint a 
receiver, or to restrain the devisee from exercising 
other acts of ownership over the property. 


Then there is a prayer, that the plaintiff may be let 
into immediate possession of all such parts of the copy- 
hold estate as were not surrendered to the use of the 
will. That is mere legal relief. Whether, in fact, 
there were any iirisurreudered copylmlds, might be 
matter of discover)^but the remedy is at law. 


There is a statement that the testator had contracted 
for the purchase of certain estates, of which no convey- 
ance had been made to him, willmut saying whether 
before or after the will, or at all pointing to any relief 
to be grounded on that statement ; nor can I guess at 
any that could be administered in this suit. 


The only remaining part of the prayer is, that the 
executors may be restrained from interfering with 
the personal estate, and that, the receiver of the real 
“ estate may also be the receiver of the personal 
estate.” It is observable, that this prayer is wholly 
indefinite. It is not for any particular period, or dur- 
ing the dependence of any particular suit, that the in- 
junction and the receivership are prayed for. The Court 
has, i^ several instances, appointed a receiver of per- 
sonal estate pending a suit in the Ecclesiastical Court — 
but, in every case in which it has done so, it has appeared 
that such a suit was depending, whereas there is no 
such statement in any part of this bill. All that is 
stated is, that the executors have not yet proved the 
“ will, though they have attempted to do so.” What 

the 
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the obstacle was does not appear. It may now be re- 
moved. It is not stated that the next of kin have 
entered a caveat, or taken any step that would produce 
a suit. The ground of this Court’s interference is, 
that when a suit is depending, the property must re- * 
main to a degree unprotected, till its determination. 

If the will stands, the plaintiff is a perfect stranger to 
the personal estate ; foi^he is neither a creditor, nor a 
legatee. Why, therefore, is the Court to take care of 
the personal estate at his instance? The ground can 
only be, that there is a questio/i somewhere depending, 
in the result ^f which it may appear that he is inte- 
rested in the personal estate, inasmuch as the will may 
be set aside. But this plaintiff docs not state that 
there is any such question, either depending, or about 
to be raised. He, therefore, can have no right to have 
a receiver of the personal estate appointed. The re- 
sult then is, that there is no part of the bill, as to which 
the plaintiff has shewn himself entitled to any relief. 
And, although (as I have already said) he might have 
had a right to some of the discovery that is soiiglit, if 
he had sought nothing more, yet it is now settled that, 
to support a general demurrer to a bill seeking both 
discovery and relief, it is sufficient to shew that the 
plaintiff is not entitled to the relief which he prays. 
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The demurrer in this case must, therefore, be allowed. 
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BRITTON r. TWINING- 

J OHN COBBy by his will, after giving several 
specific bequests to his wife, declared it to be his 
will that a full and clear account should be made out 
of the 13,000/. which he then had in the 3 per cents., 
together with all his bonds, nJles of hand, his bouses 
therein mentioned, and also of his book*debts and stock 
in trade, so that the total might appear in one sum, 
and then that the one half of the whole^mount might 
be put into the fumls, and there fixed and secured in 
<< the firmest manner, so that it might be only payable 
to her own receipt.” He afterwards made a codicil 
to his will, as follows : My fortune being altered since 
my writing the first part of this paper, this is what I 
‘‘ desire may be done in case of my death, (viz.) Bet 
30,000/. out of the 33,000/. which I now have in the 
3 per cent, 'stocks, be firmly fixed and there to re- 

“ terest during his life ; and, after his decease, to the heir male of his 
body, and so on in succession to the heir at law, male or female f ’ 

|||tth a direction that the principal sum is never to be broken into, but 
the Interest only to be received, his idtent beiu^ that there should 
always be the interest to support the name of Cobb as a private gen* 
tleman.^’ 

Though theiaintention be manifest to give only a life-interest to TV* 
yet there being nothing to shew that the words heir male” was not 
used in a strict technical sense, held th&t JV, C, took the absolute in- 
terest, the words being such as would create an estate tail of freehold 
property. 

Secusy if the words for life” had been addccfito the words ‘^heir 
male,” in which case the latter words, .might have been construed to be 
a mere designatio personce* 

"Heldy the declaration that the principal stock should not be broken 
Into, not sufficient to turn the heir into a tenantjfor life, being like an 
attempt at perpetual restraint of alieoiition, which, in the case of land, 
would not prevent the creation of an estate tail. 


Rq^s* 

Testator directs 
20,000/. which 
he has In the 
3 per cents, to 

j&e firmly Jixedy 

there to remain 
during the life 
of his wife, for 
her to receive 
. the interest ; 
and aftef her 
death to he in 
the samejmdn-' 
ner Jirmly Jixed 
on the infant 
IV, C, to be so 
‘^secured that 
he may only 
receive the in- 


main 
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remain during the life of my wife, for her to receive 
** the interest for the same, and to be payable only to her 
own receipt, which at this time will make the amount 
of 600/, per annum. And it is also my will and de- 
sire, that after the death of my wife, then the said 
20,000/. which was settled upon her, be in the same 
“ manner firmly fixed upon the now infant boy William 
Cobb. I say, I would have it so secured that he may 
only receive the interest of the same during his life 
“ and after his decease to heir male of his body and so 
on in succession to the heir at law, male or female. 
‘‘ But let it be noticed, that the principal 20,000/. 
stock is never to be broken into, tTutonly the interest 
to be received as aforesaid; my intent being that there 
“ should always be the interest aforesaid to support the 
name of Cobh as a private gentleman.’’ 


1817. 

r. 

Twining. 


The question was, Whether, according to the con- 
struction of this codicil, William Qphh therein men- 
tioned took the absolute interest in the 20, 000/.,. or 
only a life interest in the same. 

Sir Samuel Romilly and Shadwell^ 

Weihcrclly Rose^ and Wilbrahamy 

Bell and Preston^ * 

And Jleald^ — for several parties interested, in sup^ 
port of the proposition that William Cobb took an ab- 
solute interest in the 20,000/. 

The only question is, whether the words used in this 
codicil, if applied to real estate, would have made an 
estate tail; and this point is decided in the affirmative 
in the case referred to by Colie (o), where he says, of 


(o) Co. Litt. 22. a. In v. Lady Bergavenn^y 2 Vern. 
a note on the passage, Mr. 525. 

Hargrave refers to Richards' 

VoL. HI. N 


all 
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all the estates taile most coarcted or restrained that I 
find in our bookes, is the estate taile in 30 Ass. p. £0, 
where lands were given to a man and his wife, and to 
one heire of their bodys lawfully begotten^ and to one 
heire of the body of that heire only.” 

Then, if the words, applied to freehold property, 
would create an estate tail, they give the absolute in- 
terest in personalty, according to the rule in Lord 
Chatham v. ToihilL (o) 

The testator has meant, what by the rules of law 
he cannot accompfish — namely, to give a life interest to 
the heir at law for the time being. In attempting this, 
he has used words which are strictly words of limitation, 
and give the absolute interest. In such cases, the Court 
rejects the particular intention, in order to give effect to 
that which the law has declared to be the general inten- 
tion; and that is to be presumed from the words which 
he has employed. Blackburn v. Stables (b) is in point. 

Hart and Hall^ contra. 

The eviSGo^ Blackburn \. Si^ibles is wimlly inapplicable 
to the present. There was nothing whatever in that 
case to prevent the words from being taken in any other 
than their strict legal acceptation — no express estate 
for life given to the ancestor — no clause, that the estate 
should be without impeachment of waste — no limit- 
ation to trustees to preserve contingent remainders — 
no direction so to frame the limitation, that the first 
taker should not have the power of barring the entail. 
Every thing was wanting that had furnished matter 

(a) 6 Bro. 450. See Marshall v. Bousjieldy 2 

(h) 2Ves. and*B. 367 — Madd. 166. 



« for 
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for argument in other cages.” Here, on the con- 
trary, all we are bound to shew, is, that there is no 
principle on which to enlarge the estate given to 
William Cobb expressly for the terra of his life. 


1817. 

BaiTTOit 

0 . 

Twining. 


Now, a devise of freehold estates, by words similar 
to those employed in this case, would not create an 
estate tail in tlie first taker ; because, the person de- 
signed to take upon the death of William Cobb being 
his heir male, and the person designed to take in suc- 
cession after suph heir male beiiig heir both male and 
female, the testator has thereby manifested his inten- 
tion that the heir male of William^Cobb is the stock 
from which the inheritance is to spring — the founda- 
tion, from which the line of succession, including the 
male and female issue, is to commence. 


But, supposing these words, if applied to freeholds, 
would create an estate tail, still this would be a case 
of exception to the general rule that the same words 
which create an estate tail of a freehold estate will 
give the absolute interest if applied to personalty ; be- 
cause that rule is confined to cases where the words 
of limitation are clear and unequivocal words of 
inheritance, and is not to be extended by analogy 
to cases where an estate tail of freehold estate would 
be raised only by construction. Thus, a bequest 
to A. for life, with remainder to the heirs of his body, 
must be taken to pass the absolute interest, because 
the same words, in case of a devise, are clear and tech- 
nical words of inheritance; but, under a bequest to 
for life, with remainder to his issue, it has been 
held that only a life interest passes to A. although 
the same words, in a devise of land, have been con- 
strued to give an estate tail. fVarman v. Seaman (a), 

♦ 

(a) Finch, 279.* 2 Cba, Ca/209. 

N 2 ' Clare 
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Clare v. Clare The reason is, that the former words 
necessarily comprise all descendants of the first taker, 
and, by a long established rule of law, are to be con- 
sidered as strictly and essentially words of limitation. 
But the word issue,” or the words ‘‘ heir male” in the 
singular number, does not of necessity include the 
whole line of descent, and, when held to do so, it has 
been by virtue of the desire to give effect to the pre- 
sumed intention of the testator ; whereas, to extend 
that operation of the words to the case of personal pro- 
perty so as to vest the absolute interCvSt in the first taker, 
would be to defeat the intention and so to counteract the 
very reason upon Which the rule was founded. See also 
Knight V. Ellis (6), Seaward v. Willock (c). 

Besides, suppose this were a case of real estate, and 
that the effect of the words must be taken to give an 
estate tail, yet in the present case they would operate 
upon an executory trust ; for the testator has expressly 
directed the property to be so settled or secured that 
William Cobb shall only have the income during his 
life ; and there can be little doubt that this Court, in 
directing a settlement to be made (whether it bo con- 
sidered as real or personal estate) would take care to 
confine the interest of William Cobh to a life estate. 

Benyouj for some of the younger childl^n. 

Sir S. Romilly^ in reply. 

There can be no doubt as to what was the intention 
in this case— that all the descendants of the first taker 

(a) Ca. Temp. Talb. 21. Bagot, ante, Vol. 1. 

Fearne's Er. Dev. 200- 308. {b) 2 Bro. 570, 578. 

and see the arguments on (c) 5 East. 198. 

this subject in Brouncker t. 

should 
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«h ould enjoj the property in perpetual succession. But 
yre are not, in construing wills, to ask what the tes- 
tator actually intended ; but how, and by what words, 
has he expressed his intention ? 

The case of Seaward v. Willoclc is no authority to 
govern the present case. Clare v. Clare^ and Knight 
V. Ellisy are upon the word “ issue;” and in the latter 
case it was distinctly admitted, that if thie word had 
not been issue,” but heir,” it must have been 
otherwise decided. 

But they say, this, in the case of land, would be 
an executory devise. How, then, would the Court 
direct a settlement so as to meet the presumed inten- 
tion of the testator? Not by giving an estate for 
life only to William Cohh^ with remainder to such 
person as shall be his heir male at the time of his 
decease; for that would be to defeat the intention, 
which is to include the heir female, as well as male, 
in the line of succession : not by carrying into effect 
the ulterior trust for descendants of the first taker; 
for that would be contrary to the rule of law, and 
void for remoteness. Blit, by giving to the first taker 
the absolute interest, the general Intention, which is 
to include the whole line of descendants, will be effected ; 
the words of gift will have their legal operation ; 
and nothing will be frustrated but the particular re- 
striction, which is inconsistent with the rules of law, 
and therefore void. 

As to the argument from the use of the word 

settling,” that word means no n||^re than effectually 
securing the property, by investing, or keeping it in- 
vested, in- the public funds. 

The 


1817. 

Britton 

Twining. 
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The Master ofiht Rolls. 

If this had been a devise of land, the words used 
would have created an estate tail. 1 do not conceive 
that the testator, in using the word secured,” as he 
does ill this will, had any reference to u further or 
future settlement to be made of the money; and, if he 
had, I do not see that there is any thing which would 
authorize |t|ie Court to make the settlement in any 
manner different from that which he has himself di- 
rected. He gives an estate for life to William Cobb; 
and he certainly meant that William Cobh should have 
no more than a lifS interest: but that is of no con- 
sequence, if he also meant that the heir male should 
take in the character of heir. Now there is nothing to 
qualify the words heir male,” or to shew that they 
were not used in their Strict technical sense. On the 
contrary, it is evident that the testator conceived he 
could make a perpetual entail of the property, so as 
to make it pass from heir to heir in succession ; with 
a condition, however, which he also conceived he could 
impose on the power of disposition. The heir male” 
is to take in the first instance, in the same manner as 
the heir male or female” is^ afterwards to take; for 
he says, to the heir male of his body, and so on in 
succession to the heir at law, male or female so that 
he has inheritance alike in view with regard to them all. 

It would have been otherwise if he had added the 
words for life” to the words heir male.” Then the 
case would have been the same as that of White v. 
Collins (a) f where, after an estate for life to F, 3L 
there was a limitation to the “ heir male of his body 
lawfully begotiEn ^ring the term of his natural 
This was held to be no estate tail in F. M. because 

(a) 1 Com. 289. 


of 
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of the superadded words. It is in this particular, 
also, that the case (which was cited) of Seaward v. 
Willock (a), wholly differs from the present. There, 
the testator had in express terms restricted all the 
takers to estates for life, and the word heirs’’ was 
inserted only for the purpose of designating the*^ several 
persons who were to take such life estates. Here 
there is no such qualification. It is, indeed, declared, 
that the principal stock is never to be hii'oken into, 
but only the interest to be received. But that Is not 
sufficient to turn the “ heirs” into tenants for life. It 
is equivalent to a declaration that no heir shall alien 
the estate, but only receive the rent’s and profits. But 
we are not to say that a testator has not given an 
estate tail, because he conceived he could perpetually 
restrain alienation. 

Assuming that, in the case of a devise of land, this 
would amount to an estate tail, I apprehend it to 
be settled ever since the case of Lord Chatham v. 
Tolhill in the House of Lords (6), that whatever 
would, directly or constructhcl^y constitute an estate 
tail in land, will pass an absolute interest in personal 
estate. There, the dividends only were given for 
life, and it was evident that the first taker was intended 
to have no^more than a life interest ; but there was 
nothing to qualify the words heirs of the body,” and 
therefore the interest was held to be absolute in the 
first taker. 

In Bradley v. Peixoto (c), the testator had inserted 
a clause of forfeiture in case ofany attempt at alienation, 
and had declared that the divideuds J!(ere bequeathed 

(tf) 5 East. (c) 3 Ves. 321. 

{h) fi Hro. E. C. 450. 

in 


1817 . 

Britton 

V* 

TwiNINCi. 


Whatever 
would, directly 
or construc^^ 
consti- 
tute an estate 
tail in land will 
pass an absolute 
interest in per- 
sonal estate. 
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to the different takers for their support during their 
lives ; yet, as he had at first used words of limitation 
that were held to amount to a gift of the principal as 
well as the interest, the clause in restraint of aliena- 
tion was considered as repugnant, and the whole fund 
was given to the first taker. 


I conceive that in this case, William Cobb took an 
absolute interest in the fund. 


HOLYLAND and Others, 

Aug, 4. V. 

DE MENDEZ and Others. 

DE MENDEZ and Others, 

V, 

HOLYLAND and Others. 

Agreement, on ^^EORGE 11 UDSON died on the 30th of Decern^ 

dissolution of fjy fcerl 799, intestate, leavingE/iSflJeZAAfwrf^ow (after- 

partnership, 

that the continuing partner shall, in consideration of an assignment 
to him of the partnership property, including a lease of the premises 
on which the business was carried on, secure to the retiring partner 
the payment of an annuity, by bond, conditioned to be void on payment 
of the annuity, or in case he should at any time after the expiration 
of the then existing lease be dispossessed of and compelled to quit 
the premises, without any collusion, contrivance, act, or default of his 
own.” The continuing partner obtains a renewal of the lease, and 
afterwards becomes bankrupt, an(^^e renewed lease passes under the 
assignment of his estate. 

This is not such an eviction or dispossession as was contemplated by 
the agreement, in the event of which <ihe annuity was to cease. 


wards 
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wards De Mendez) his widow, James Hudson (his 
eldest son by a former marriage) and several children 
by his wife Elhabethy and being possessed, at the time 
of his death, of a house, wharf, and premises, on which 
he carried on the business of a coal-merchant, under an 
agreement for a lease of twenty-one years from Mid^ 
summer 1786. Elizabeth Hudson the widow took out 
administration, and she, together with James Hudson^ 
carried on the trade, in partnership, upon the same 
premises, till 1801, when the widow married De Men- 
dez^ soon after which they agreed that the partnership 
should be dissolved, and the trade relinquished in favour 
of Hudson^ to w^hom De Mendez and his wife should 
assign the premises, and all the goods and chattels to 
which she had become entitled as administratrix, and 
also all the partnership stock in trade, &c* ; in consi- 
deration whereof Hudson should pay to De Mendez 
the sum of 525/., and also secure to be paid to trustees 
for the use of De Mendez and his wife, for the support 
of themselves and the children of both her marriages, 
an annuity of 250/. to be payable during the life of 
Hudson^ in the manner and with the condition after 
mentioned, to be secured by his bond and assignment 
of the premises as aftev mentioned. 


1817. 

Holyland 

17 . 

De Mendez. 


In order to carry into effect this agreement, an inden- 
ture dated the 1st of January 1802, was entered into and 
executed between the parties, whereby it was declared 
that the partnership was dissolved; and, in consideration 
of 525/. paid by Hudson^ and of his securing the said an- 
nuity as after mentioned, DcMendez and his wife assigned 
the premises so agreed to be assigned to Hudson^ his 
executors, &c. absolutely, for his and ,|heir own use and 
benefit ; and Hudson^ thereby, for himself, his heirs, ex- 
ecutors, &c. covenanted in manner following, e. that 
“ he would forthwith use his greatest and utmost en- 

deavours 
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Holyland 
Be M£Na>£2. 


(leavours to procure a lease of the premises at his owir 
costS; &c. pursuant to the agreement under which the 
same were then held, and, when necessary, to obtain 
a renewal thereof for the further term of 21 years, 
at the like costs, &c. ; and likewise would, at the re* 
quest and costs, &c. of De Mendez or his wife, or of 
Smith and Kirton (trustees), or the survivor, &c. well 
and effectually assign and assure the premises to Smith 
and Kirton^ or the survivor, &c. for the remainder 
which should be then to come of the then existing or 
any renewed term, for the better securing of the an- 
nuity of 250/. thereby agreed to be paid and secured 
by bond, as after mentioned.” And by bond, of even 
date with the said indenture, Hudson became bound to 
Smith and Kirton^ in the sura of 2000/., with a condi- 
tion to be void, if the said Hudson should well and 
truly pay the said annuity of 250/. as therein mentioned, 
or in case he should use his greatest and utmost ex- 
ertions and endeavours to procure a renewal and 
“ fresh grant or lease for 21 years in the premises, and 
should, at any time after the expiration of the then 
unexpired term, be dispossessed of and be compelled 
and obliged to leave and quit the premises, without 
“ any collusion, contrivance, cc/nsent, act, or default, 
“ of him the said James Hudson'^ 

This annuity was further secured by a warrant of 
attorney to confess judgment, which was entered up on 
the bond, Hudson at the same time executing to De 
Mendez another bond of indemnity against the debts 
and engagements of his father George Hudson and of 
the partnership. And by another indenture of the same 
date with the preceding, the trusts of the annuity were 
declared according to the agreement, and the same was 
directed to be paid De Mendez^ during his life, or so 
long as he should coritinuo solvent, and, upon liisdcatfh 

Hi 
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or insolvency, to Elizabeth (his wife) for her life, for the 
support and maintenance of herself and children, free 
from the controul or engagements of her said husband. 

Upon the execution of these several instruments, the 
agreement for a lease was deposited with the trustees 
(Smith and Kirion) ; and afterwards, on the 6th of 
October 1802, Hudson^ in consideration of 200Z., ob- 
tained a lease for 21 years from Midsummer 1807. On 
the 20th of February 1813; he became a bankrupt, 
having regularly paid the annuity up to that time ; and 
the plaintiffs, Holjjland and others, having been ap- 
pointed assignees, became possessed of the premises, and 
of the said lease thereof, by virtue of their assignment. 


1817. 

HotYtAND 
De Menjoez. 


The bill filed by the assignees, alleging that the se- 
veral securities for payment of the annuity had become 
void by Hudson's bankruptcy and the assignment of 
his estate, under the clause by which the same was 
made no longer payable after he should become dispos- 
sessed of, or compelled to give up, the premises, prayed 
a declaration accordingly, and that the said securities 
might be delivered up to be cancelled, and the judg- 
ment on the said bond'and warrant of attorney vacated, 
and an in junction to restrain the defendants, De Mendez 
and his wife, and their trustees, from proceeding at law 
in respect thereof 

De Mendez the husband, having become bankrupt, and 
residing abroad out of the jurisdiction, a cross bill was 
filed by the wife and children against //wc/.wz’s assignees, 
and against the trustees of the deeds of 1802, and the as- 
signees of De Mendez^ alleging that Hudson's act of 
bankruptcy was fraudulent, and the commission against 
him a concerted commission, and that his assignees were 
bound by his covenant to execute an assignment of the 

new 
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new lease for securing the annuity, claiming therefore to 
have a lien on the premises in equity for the annuity, 
and praying a declaration accordingly, an account and 
payment of the arrears, and an assignment. 

Ilarty Cooke^ and Pugh^ for the plaintiffs in the first 
cause (the assignees of Hudson insisted that the bank- 
rupt having been dispossessed byhisbankruptcy, the only 
question that could remain was, whether that bankruptcy 
was fraudulent. Shee v. *>IIal€ (a) was upon the distinc- 
tion between an assignment under an act of bankruptcy, 
and under the insolv^ot act; the latter being voluntary. 

Sir S. Romilljj and Rotipell^ for the plaintiffs in the 
cross cause, (Mrs. Mendez and her children), — 

The only question is as to the effect and construction 
of the bond. It w'as never contemplated that, because an 
act of bankruptcy might be committed, by reason of which 
Hudson would cease to be personally liable for the pay- 
ment of the annuity, his assignees should not continue 
liable. In the condition of this bond, the word “ default” 
is introduced, which did not occur in Slice v,. Hale ; and 
this answers the distinction madfi between the cases of 
assignment by bankruptcy, and by virtue of the insolvent 
act. The default” has been incurred by the act of bank- 
ruptcy. The assignees are not entitled to retain the an- 
nuity and also keep possession of the premises. 

Matthews^ for the trustees. 

The Master of the Rolls. 

The condition is very unskilfully worded ; but not so 
much 80 as to render it difficult to guess at the inten- 

(a) 13 Ves. 404. 


tion. 
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tion. It was in the contemplation of the parties thac 
the premises might, or might not, continue to be of 
value to Hudson^ to whom they were assigned \ and 
that the event of their so continuing, or not, might de- 
pend either on Hudson himself, or on another person. 
If then Hudson chose to take the premises, he was, in 
so doing, to contract the obligation of paving the an- 
nuity; but in case of his being turned out of possession^ 
the annuity was to cease, because it was granted by him 
in consideration, only, of his enjoyment of the premises. 
It is hardly supposable that the parties to the transaction 
could have meant to provide, by the condition entered 
into, for the event of bankruptcy.. It is at least extra- 
ordinary, if it were so, that such event was not expressly 
mentioned or referred to. On the contrary, it seems 
that the species of dispossession in contemplation was a 
compulsory eviction; and they meant to provide that, if 
Hudson should be evicted, not through any fault of his 
own, he should no longer be burthened with payment 
of the annuity. The assignees of a bankrupt do not 
take by a title superior to the bankrupt’s own ; and the 
property is vested in them only for the benefit of the 
creditors. After the discharge of the debts, it reverts 
to the bankrupt himself, or to his representatives. The 
expulsion intended to* be provided for, was such an ex- 
pulsion as would leave Hudson no benefit from the 
premises. Here he is constantly deriving a benefit 
from them in the payment of his creditors, and by 
means of them he may hereafter become perfectly 
solvent. It is as his property that the assignees possess 
them, and it is to the satisfaction of his engagements 
that the profits arc applied. I am therefore of opinion 
that, according to the true construction of this bond, 
the event has not happened upon which the annuity 
was intended to cease. 

g 


1817. 
Holyland 
De Mendez. 
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V^V"»lfc/ 

Rolls. 

Feb.l9.Jug.ll. WILIJAM RANDALL, and GEORGE RUS- 
SELL, SUSANNA RUSSELL, and ANN RUS- 
SELL, Infants, - - - Pi,aintipps ; 

AND 

SUSANNA RUSSELL, Widow, and Another, 

Defendants, 


Testator gives fW^HIS case arose on* the following clauses in the 
all his stock of JL George Russell^ which was duljf executed 

cattle, horses ^ estates. , . 

and carriages,*’ 
tohis wife abso- 
lutely; and gives “ ^ bequeath all my household furniture, 

his farm “ and goods, plate, linen, china, books, pictures, implements 
sfock and crop and utensils of household, and all such wines, liquors 
thereon^'* to his provisions, as shall be in and about my house at my 
said wife during decease, and also all my stock of cattle, horses and car- 
T 7 riages, and also the harness, furniture and trappings, 

stock upon the belonging, unto my wife busanna Russelly her 

farm given to the wife during widowhood, passed to her absolutely 
under the former clause. 

Testator, seized in fee of a moiety of an estate at L., and in jiosses- 
slon of the other moiety as tenant from year to year«io St, J. College^ 

(his lease from the College having expired,) gives to his wife, durante 
viduitatCy all that his messuage or tenement, with the farm and lands 
at L, and all his estate and interest therein, she paying the rent re- 
served to St. J. CollegCj^ &c. The widow, after Ins death, obtains a 
new lease, and subsequently purchases the reversion of one to whom it 
had been conveyed by the College under an act of parliament. Heldy 
that the renewed lease was taken subject to the trusts of the will, and 
those in remainder to contribute to the fine paid by the widow in pro- 
portions to be settled by the Master. 

Ileldj that the purchase of the reversion, not from the College, but 
from the person to whom it had been conveyed by the College, was not, 
under the circumstances, to be taken subject to the trusts of the will- 
Quaere^ If the purchase had been from the College itself. 

I 


executors, 
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executors, administrators, and assigns, absolutelj, to 
and for her and their own use and benefit. Also 1 give 
and bequeath all that my messuage or tenement, with 
the farm and lands (and stock and crop thereon) called 
Longlands^ situate and being at Foo€s Cray^ with the 
appurtenances, and all my estate and interest therein, 
unto my said wife Susanna Russell^ and her assigns, 
for and during her natural life, if she shall so long con<« 
tinue sole and unmarried, she paying and discharging 
the rent payable to Saint Jokn^s College^ Oxford^ and all 
other outgoings for the same, and keeping the dwelling- 
house insured and in good and tenantable repair.*’ And, 
after the death or second marriage of his said wife, the 
testator gave the said messuage or tenement, lands and 
premises, to the persons thereinafter mentioned, as trus- 
tees of bis freehold and copyhold estates, to the 
same uses, trusts, intents and purposes, as hereinafter 
mentioned concerning my other freehold and copyhold 
lands, tenements and hereditaments.” And, after giving 
other benefits to his said wife, he gave, devised, and be- 
queathed all his freehold and copyhold messuages, 
lands, &c. with their appurtenances, to the plaintiff 
Randall^ and the defendant llandyside^ their heirs, &c. 
upon trust that they (his said trustees) should receive 
the rents and profits,’ and after payment of a certain 
annuity thereout, and subject thereto, to lay out and in- 
vest in real or government securities, the interest there- 
of, to accumulate so long as his children (the infant 
plaintiffs) should continue under 31, and to be consi- 
dered as part of his residue; and in case hts son, the 
plaintiff George /?wweW, should live to attain 31, then to 
stand seised, &c. of his said freehold and copyhold 
messuages upon trust for the said George Russell^ his 
heirs and assigns for ever; in case of his death under 
31, for such other son as the testator might have who 
should' first attain 31 ; and in case he should have no 
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son who should live to attain 31, for his daughters, as 
tenants in common in tail, with an ultimate remainder 
for the testator’s own right heirs. 

The testator was, at the time of making this will, 
and of his death, seised in fee of one moiety of the 
estate called Longlands^ and in possession of the other 
moiety of the same estate, as tenant from year to year 
to St.John^s College^ Oxford: the original lease, under 
whicli he held the same at a certain reserved rent, hav- 
ing expired. After his deaths the defendant (his 
widow) entered on the whole estate, and procured a new 
lease to be granted to Jicr for fourteen years, at a rent 
of 40/., in consideration of a premium of 400/. 

Afterwards, by an act of parliament “ for effectuating 
an exchange” between the said college and Christopher 
Hully Esq., this undivided moiety (among other lands 
belonging to the College) was vested in the said CAris- 
topher Hull; who agreed to sell to the defendant the 
reversion expectant on the determination of her lease 
from the college; and the same was duly coilveyed to 
her accordingly, by indentures dated the 30th and 21st 
of July 1809. 

The bill prayed an account of the stock and crops 
on the estate at the time of the testator’s death, and a 
declaration that the defendant (the widow) having 
had an opportunity of purchasing the said undivided 
moiety by reason and in consequence of the interest she 
acquired in the property in question under and by 
virtue of the will, the testator’s estate was entitled to 
the benefit of such purchase; that, accordingly, upon 
being repaid the consideration money, the defendant 
might be declared a trustee of the premises for the be- 
nefit of the persons interested, and be decreed to do all 

necessary 
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mecessary acts for conveying the same; but, in case the 
Court should be of opinion that the defendant was at 
liberty to purchase, and did purchase, the inheritance of 
the said undivided moiety for her own benefit, then that 
the lease previously taken by her might be declared to 
be subject to the trusts of the will, and, as the term thereby 
granted had merged in the freehold and inheritance, that 
she might be decreed to grant a new lease to the trustees 
upon the trusts of the will, for so much of the term as 
would have been expir^ if she Jiad not purchased the 
inheritance. 

Hart^ Cooke^ and Seton^ for the plaintiffs. 

Fonhlanque and WingfieU^ for the defendants. 

[The questions raised were so fully discussed in the 
judgment which was afterwards pronounced, that it 
seems unnecessary to make any other statement of the 
arguments.] 


The Master of the Rolls. 

The first question in this case is, under which of two 
clauses in the will the liv(? stock on the testator’s farm is 
comprehended — whether under that which gives an 
absolute interest to the widow, or that which gives her 
only an interest for life in the articles bequeathed to her. 

[His Honour here read the clauses in question.] 

The plaintiffs say, that the live stock used upon the 
farm does not pass to the widow absolutely, under the 
words stock of cattle and horses,” but only for life, 
under the word “ stock,” in the second of these clauses. 
That, to be sure, is a strong proposition; for it is say- 
ing, that, by the words stock on the farm,” cattle 
and horses are more properly designated, than by the 

VoL. III. O very 
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very words, cattle and horses.” If the testator had 
spoken of horses, only in conjunction with carriages, he 
might be supposed to mean carriage horses, and not 
farm horses — but he gives, not merely his cattle and 
horses, but all his stock of cattle and horses.” Unless, 
tlierefore, it can be contended, that his farm stock is not 
his stock, or that all his stock means something less 
than his whole stock, I do not see how the plaintiffs can 
succeed in this part of their claim. 

On the second clause, a question arises, as to the 
nature of the interest, which the widow, as tenant for 
life, takes in articles, (such as corn and hay,) of which 
the use consists in the consumption. 1 doubt whether 
the testator really intended to confine her to a life in- 
terest in such articles : but the words, “ during her na- 
tural life,” are thrown in at the end of the clause ; and 
I do not know how to restrain their application to any 
particular part of it. 

InPor^er V. Tournay{a)^ Lord There 

has been a great doubt among J udges, what a person, 
having a limited use of such articles, ipust do. Some 
learned J udges have though\, that they must be sold, 
and that a person so entitled is to have only the interest 
of the money. That,” he adds, is a very rigid 
construdtion.” It is, however, what is contended for 
A specific be- hy the plaintiffs in the case now before me. My con- 
quest, for life, ception is, that a gift for life, if specific, of things 
of things quw « ipso usu consumunlury^ is a gift of the property ; 

ipso usu consu" (here eannot be a limitation over after a life 

muntur^ is a gift 

of the property and there can be no limitation over after a life in- 
terest in such rticles : but if included in a residuary bequest for life, 
they must be sold, uud the interest crijoyed by the tenant for life. 



(n) 3 Ves. 311 . 
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interest in such articles. If included in a residuary 
bequest for life, tlien they are to be sold, and the in- 
terest enjoyed by the tenant for life. Originally we 
know that, by our law, there could be no limitation 
over of a chattel, but that a gift for life carried the 
absolute interest. Then a distinction was taken be- 
tween the use and the property. The use might be 
given to one for life, and the property afterwards, to 
another. 


1817. 

Randall 

c. 

Russell. 


A gift for life of a chattel is now construed to be a 
gift of the usufruct only. But, when the use and the 
property can have no separate existence, it should 
seem that the old rule must still prevail, and that a 
limitation over, after a life interest, must be hehl to 
be ineffectual. But I do not see how any definite de- 
claration can be made on this subject, until it shall be 
ascertained of what the crop and stock on the farm 
consisted at the time of the testator’s death. On that 
point some inquiries must bo directed. 

# 

It has been seen, by the clauses 1 before read, that 
the testator gave his farm at Longlands to his wife, 
during her ’widowhood. Out of this bequest two 
questions arise. 

I. The testator was seised in fee of an undivided 
moiety of this estate of Longlands. The other moiety 
belonged to St, John's College ^ Oxford; but the tes- 
tator was lessee, under the College, of that moiety also. 
The lease, it seems, had expired before the testator's 
death; but he continued to occupy, as tenant from 
year to year ; and, in the year 1807, the widow (the 
tenant for life) obtained a lease from the College, in 
her own name, for a term of fourteen years. 


When the use 
and the pro- 
perty can have 
no separate ex- 
istence, the old 
rule must pre- 
vail, v/z, that a 
girt for life 
carries the ab- 
solute interest. 

Tn this ertse, 
where the gift 
was of a lease- 
hold farm, and 
the stock and 
crop thereon, 
an inquiry was 
directed, to as- 
certain of what 
the stock con- 
sisted. 
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It is made a question-, whether this renewed leas% is 
subject to the trusts of the will, or the absolute property 
of the widow. On that point, however, 1 do not see 
how any doubt can be entertained. — According to the 
caseof Dean(a)^ the testator had a devisable in- 

terest in the premises, and the new lease became subject 
to the same trusts on which that interest was devised. 
It was attempted to take a distinction, in this respect, 
between a renewal by a tenant for life, and a renewal by 
•a trustee or executor. Put that the principle of what 
is commonly called the Rumford market case (b) applies 
to a tenant for Ijfe, as well as a trustee or executor, was 
determined in Foster Marriott (c)^ and Rowe v, Chi- 
Chester (rf). It is true that, in the latter case, Mrs. 
Rowe was executrix, as well as tenant for life : but it was 
not her character of executrix, but of tenant for life, that 
gave her the opportunity of renewing. In Pickering v. 
Vowles(c), Lord Thurlow takes the point to be settled. 
In the present case, the greatest part of the renewed 
term is already expired ; and the widow may herself 
exhaust the whole interest. The plaintiffs will not, 
therefore, in all probability, derive much advantage 
from the decision of this point in their favour. They 
have, however, a right to a declaration, that the re- 
newed lease is subject to the trusts of the will ; and it 
must be settled by the Master, what pi’oportion of the 
fine paid on renewal is to be borne by them. 


II. It appears that, after the lease was granted, the 
College, under the authority of an act of parliament, con- 


(а) 11 Ves. 383. 16 Ves. 
236. 

(б) Sel. Ca. Cha. 61. 
Reech v. Sandford^ so called. 
See Ambler, 719, 

(c) Ambler, G68.* 


(d) Amb,715. lBro.198. 
note. And Owen t. fVil- 
liamsy Amb. 734. 1 Bro. 199, 
note. 

(e) 1 Bro. 197. 

veyed 



CASES IN CHANCERY. 


197 


veyed this estate to a Mr. Hull in exchange for some 
property of his, and he sold the reversion in fee to 
Mrs, RusielL 

On the part of the plaintiffs, it is contended, that the 
reversion so purchased is also subject to tlie trusts of 
the testator’s will. But the bill does not state to which 
of those trusts it is conceived to be subject, or for whom 
this estate is claimed. The testator lias given his free- 
hold and his leasehold property^ in diflercnt ways. The 
eldest son is sole devisee of the freehold estates ; all 
the children are entitled to the leasehc||d and personal 
property. To the eldest son, separately, no interest 
whatever is given in this moiety of the estate. Such 
interest as the testator had in it, he divided between 
the wife and all the children. The eldest son, surely, 
cannot say, that any further interest acquired in that 
estate is to belong exclusively to him. The widow has 
purchased no interest in any estate that was limited to 
him by the will, and therefore cannot be a trustee for 
him. I presume, then, it is for all the children that the 
fee is claimed, as coming in the place of the leasehold 
interest, of which they had the remainder. 

• 

No case was mentioned, in which this sort of equity 
had been carried to such a length. The ground com- 
monly stated, on which the renewed lease becomes sub- 
ject to the trusts of a will divsposing of the original lease, 
is, that the one is merely an extension or continuation 
of the other. But the fee is a totally dillerent subject, 
which the testator had it not in his contemplation to 
acquire or dispose of. Yet, if Mrs. Russell had pur- 
chased from the College, it might be said, that she 
thereby intercepted and cut off the chance of future re- 
newals, and, consequently, made use of her situaliou to 
prejudice the interests of those who stood behind her; 

' and 
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dnd there might be some sort of equity in theiir claim 
to have the reversion considered as a substitution for 
those interests ; although, as I have already said, I afm 
not aware of any decision to that effect. But, here, 
the situation of the parties was altered by the act of the 
landlord, without any intervention of the tenant for life. 
The College had aliened the property to an individual. 
The benefit attending the tenant-right of renewal with 
a public body was gone. A lease at a rack rent was 
ifeall that was to be expected from the private proprietor. 
Mrs. KussclVs purchase from the first vendee wrought 
no change whatever^ in the situation of those who had 
had interests in the lease as a College lease. Before 
she bought, it had become a lease that must e]itpire at 
the end of fourteen years. Whether Mr. Hull sold or 
kept the reversion, was a matter of indifference to them. 
It is hot enough to say that Mrs. HusseWs situation, 
as tenant for life, gave her the opportunity of making 
the purchase. They must go on, and shew, what right 
or interest of theirs she acquired or defeated, by mak- 
ing the purchase. There never was a stronger case for 
turning the purchaser of a reversion into a trustee for 
those who had the anteceduht interests in the estate than 
that o( Norris V, Le Neve (a). Norris was the executor 
of the testator’s will : he was also trustee of a terra for 
payment of debts. He had had the management of the 
testator’s affairs, and was in possession of all his deeds. 
The testator had made different limitations of his estate, 
for life, and in tail, with an ultimate remainder to his 
own right heirs. Norris found out the right heir, and 
obtained from him the reversion, for a small sum of 
money. The persons who had the limited interests in 
the property contended, that this purchase by Norris^ 
under such circumstances, ought to be considered as a 
trust for them or some of them — and they likened it to 
* (a) 3 Atk. 26. 


the 
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the case of a trustee obtaining the renewal of a lease 
for his own benefit. Lord Hardwicke^ though highly 
disapproving of iVbrm’s conduct, and expressing a 
strong desire to turn him into a trustee, jet could not 
find a ground for declaring the purchase to be a trust 
for those who had nothing at all to do with the rever- 
sion. (a) In the present case the plaintiffs stood wholly 
unconnected with Huirs reversionary interest. Whether 
he sold it to Mrs. Kussell^ or to any other person, was 
a matter of indifference to them. All they allege is, 
that, inasmuch as her situation’gave her an opportunity 
to make the purchase, she ought to be turned into a 
trustee for them. But the case to*whic1i I have referred 
furnishes a sufficient answer to that argument. I think 
there is even less ground for turning her into a trustee 
for them, than there would have been for considering 
Norris as a trustee for the parties interested in Uie 
estate. 

This part of the bill must, therefore, be dismi8sed.(5) 

(o) 3 Atk. 37 & 38. T/g/ie, ^BaU & B. 

{b) See JVw&et/ T. Treden^ , 195. JEjre v. Dolphin, Ib. 
nick, 1 Ball & Bealty, 29.^ 290. See also Hardman v. 
Mulvan^ ▼. JJftllon, Ib. ^09. Johnson, post. 
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LYDIA ANN DOWNES, Plaintiff? 

AGAINST 

GRAZEBROOK and CHAMBERLAYNE, 

Defendants* 


Conveyance of TTN the month of August 1815, the plaintiff being in 
an estate to D. of money to pay ofl‘ a debt, for which an estate 

hy way of secu- « seised in fee, subject (as was stated in 

investment of ^ ® mortgage to the defendant Chamberfa^ney 

specific sum of liable under a power of sale to one Glazier ^ ap- 

stock, iDid for plied to the defendarlt Grazebrook^ who agreed to lend 
payment of the her the sum of 7200/. 3 per cents, upon the plaintiff’s 
dividends in the undertaking to replace the same on the 15th of March 
mean time, with following; and in order to secure such re-investment, 

apowerof sale amount of the dividends in the mean 

in case of de- ^ ^ xv i 

time, to make a conveyance of her estate to the de- 

Under this fendant by way of mortgage, w^th a powder of sale in case 
deed, D. is a of default. Accordingly the defendant, at the plain- 
trustee for the tiff’s request, sold the stock, and paid the whole produce 
party making (4068/.) into the hands of the plaintiff or her attorney ; 
the conveyance, j^y indenture dated t|fe 16th September 1815, 

and, as such, r^kich was prepared by the plaintiff’s attorney, and 

disabled from , . / x \u * i r i 4 ^ i i 

, . - under her direction,) reciting that the defendant had 

purchasing for ® 

himself so long as he continues to be a trustee without the consent of his 

cesiu^ fine irusL Therefore, the estate being put up to sale by auction, 

at which C. as agent for D, was the only bidder, and it was knocked 

down to him accordingly, the sale was decreed not to stand, although no 

evidence of fraud or undervalue ; and not to be supported by evidence 

of the plaintiff’s having known and approved of the sale taking place, 

and afterwards attempting to damp it, nor of a previous conversation 

with her attorney in which the latter exhorted the purchaser to bid a 

good price for the estate to keep up the sale. 

Queere^ If C, had purchased for himself, and not for D,, w’hether the 

sale could have been supported; he being present in the character of 

solicitor for D. the vendor. 
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CASES m ClilN<3EEYl S6| 

advanced to the plaintiff the above sum of ftfdcbj and 
had at the request of the plaintiff sold the ganfej^'and 
paid to the plaikiff the net produce thereof^ to the 
amount abbve mentioned^ and that it was agreed on the 
treaty, for and at the time of the said loan, that the 
plaintiff should secure the said stock to the defendant, 
together with the dividends thereof as after mentioned, 
it was witnessedfthat, in purfeuance of the agreement, 
the plaintiff bargained and sold to the defendant and 
his heirs the said estate, upon trust for the plaintiff, till 
default made in the re-investment at the time agreed 
upon» or in payment to the defendant of all dividends 
and interest which in the mean tidie the defendant would 
have received or been entitled to in case the stock had 
remained standing ; and, after any such default, upon 
trust to sell by public auction or private contract, and 
out of the produce in the first place to reimburse him- 
self all expenses, and next to re-purchase the same 
amount of stock in his own name, and retain to himself 
all dividends and interest which he would in the mean 
time have been entitled to if the stock had remained 
unsold ; with a covenant by the plaintiff to re-transfer 
and pay the dividends adpidingly. 

• 

In April 1816, the defendant demanded payment of 
two dividends then due, together with a further sum of 
18/., which he had since advanced by way of loan to 
the plaintiff, amounting in all to 234/.; and, the plain- 
tiffbeing unable to pay, he took her promissory note for 
the amount. The plaintiff having also made default in 
the re-investment of the stock at the stipulated period, 
prevailed on the defendant to grant her an extension of 
the time on the further security of a bond for 200/. con- 
ditioned for the re-investment on the 1st of August fol- 
lowing ; which bond (dated the 15th of June 1816) con- 
tained a recital that the plaintiff* then was and stood 

indebted 
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indebted to the defendant in a sum amountijog to 
73001. 3 per cents, which the defendant had some time 
^ before sold out and advanced to tlie plaintiff under 
an express stipulation for the re«investment at a ter* 
tain day then fixed, which the plaintiff had neglected 
to do, and the same together with all dividends 
thereon then remained due, and that the plaintiff had 
requested of the defendant to gi readier till the said 
Ist of August for the re-payment, and, in order to 
^andemnify its repurchase at that time had proposed to 
^ enter into the said bond.*’ This bond was prepared 
by the defendant’s solicitor, in lieu of one before pre- 
pared by the plaintiff’s solicitor, which the defendant 
delivered up to be cancelled as being informal. 

At the time stipulated by this bond for the re-invest- 
ment and payment of dividends, default was again made 
in both, and the plaintiff then agreed to make to the de- 
fendant an absolute conveyance.^of the estate, for which 
purpose the draft of a deed was accordingly prepared ; but 
the plaintiff afterwards refused toperformheragreement ; 
and thereupon the defendant brought an ejectment, 
and caused an affidavit of iMbt to be prepared, with a 
design of proceeding to an arrest ; to prevent which the 
plaintiff executed a letter of attorney to enable the de- 
fendant to sell the premises, and also signed a warrant 
of attorney, the condition whereof was, that no ac- 

‘*tion or other proceedings should be commenced or 
prosecuted against the plaintiff, her lands and lene- 
ments, goods and chattels, upon the judgment to be 
entered up in pursuance thereof, unless default should 
‘‘ be made in transferring and replacing the stock, and 
‘‘ in payment of the sura of 324/. for dividends already 
due on the same, and of all future dividends, toge- 
ther with lawful interest on the dividends already due, 
from the day on .which the last of such dividends 

would 
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would have been received if the stock bad remained 
unsold, and interest on the accruing dividends, from 
the time they should respectively become due^ to the 
day of payment; and also in payment of the costs 
of all actions and processes occasioned by the default 
of re-investment, and other expenses incident thereto, 
to be taxed if necessary : and in case default should 
be made in replacing and performing the matters 
aforesaid on or before the 1st of J une then next, and 
the estate should be previously sold, and the proceeds 
of sale prove insufficient for the replacing and pelr^ 
forming thereof, then it was agreed that execution 
should issue for the sum of 60001. ^ or so much 
thereof as would enable the defendant to replace the 
stock on the 1st of June^ and pay himself the interest, 
dividends, and imsts, or so much thereof as should 
remain unsatisfied out of the proceeds of the estate; 
and that the sheriff might levy the same, and also the 
costs of entering up judgment, and all other iuci- 
dental expenses. And it was thereby agreed that, in 
the event of the defendants being obliged to re- 
sort to his remedies under the warrant, no execu- 
tion should be issued, ^ action, suit, or other pro- 
cess prosecuted against the plaintiff personally under 
the judgment, and tliat, if the proceeds of the levy 
should turn out more than sufficient for the pur- 
“ poses aforesaid, then the distress so to be taken 
should not be deemed excessive, but all overplus 
should be returned to the plaintiff, her execu- 
tors, &c. or to whosoever else should be entitled 
thereto.” 

On the 1st of Jwwc, (the time limited by this warrant 
of attorney,) default was again made; and thereupon 
the defendant proceeded to a sale of the estate by public 
auction, with the knowledge of the plaintiff, and after a 
, previous 
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previous consultation with her attorney^ who reconi** 
mended the auctioneer by whom the sale was to be had^ 
and who was a friend of the plaintiff’s. At this sale, 
the defendant, and a Mr. Clarlvc^ (as his attorney and 
agent,) were present, and Clarke^ as such attorney or 
agent, bid for the estate 4000 guineas, at which sura it 
was knocked down to him; the bill stating that, by such 
bidding on behalf of the defendant, others were de- 
terred, who would else have offered to become purchasers 
at the sale; the answer, on the contrary, denying such 
fiffatement, and alleging that, previous to the sale taking 
place, the defendant was taken by the plaintiff’s soli- 
citor into a private room, where, in the presence of the 
auctioneer, the latter urged him “ to bid a good price 
for keeping up the sale;” to which the defendant an- 
swered that it was not his intentioi|{^|a bid, but that, if 
he did, it would be in the exercise of his own discretion, 
and that the estate must be sold. The answer went on to 
state circumstances, from which it was inferred that the 
plaintiff had herself so acted as to prevent a sale to any 
other person; namely, that, on the estate being put up, 
a person stood forward, and declared that the plaintiff, 
(whom he had seen that niortiing,) had declared to him 
that she would not consent to the sale ; that, though the 
plaintiff’s own attorney was present when this declar- 
ation was made, and was called upon by the defendant 
to state that the sale w^as made with the plaintiff’s con- 
currence, he preserved an obstinate silence; and the 
same person who made the declaration was afterwards 
seen in close conversation with the plaintiff’s solicitor. 
The defendant stated his belief that the person in 
question was sent by the plaintiff or her solicitor to pre- 
vent a sale, and proceeded to state that, at the time of 
Clarhe^ bidding, no other person had bid, although the 
estate had been then put up for a considerable time, and 
no other bidding was afterwards made, although the 

auctioneer 
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mctioneer purposely kept it open more than the usual 

time. 

No notice was given by Clarke at the time of the 
sale, or afterwards, of his attending and bidding on be- 
half of the defendant. 

The bill, charging gross fraud and collusion, prayed 
a declaration that the deed of September 1815 was 
fraudulent, inasmuch as it purported to secure the re- 
transfer to the defendant Grazebrook of the 7200/. stock, 
and the payment of such sums as he would have re- 
ceived for dividends thereupon if standing in his name, 
and that the same may stand and be a security for such 
sums only as had been actually advanced and paid by 
the defendant to or for the use of the plaintiff, with in- 
terest; — an account; — the delivery up of the promis- 
sory note, bonds, and warrant of attorney, to be can- 
celled; — an injunction to restrain the defendant from 
commencing or prosecuting any action on the note or 
bonds and from causing the Sheriff to make a return to 
the writ of execution, or further prosecuting the same, 
or proceeding in the said action, or prosecuting any 
other action on the cov^jnant in the deed. The bill also 
prayed an account ajliinst Chamberlai/ne stated 

to be a prior mortgagee) ; — that thecontract entered into 
by Clarke on behalf of Grazebrook might be declared 
•void; — an injunction to restrain both the defendants 
from selling or conveying any of the lands except under 
the direction of the Court; — and a sale under such di- 
rection, with other matters incident thereto. 

The answer of the defendant Grazebrook denied all 
the charges of fraud and collusion made by the bill, and 
all notice of prior incumbrances, insisting on the validity 
of the several instruments and proseedings so made and 
' entered 
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entered into, and instituted ; submitting tq the Court the 
question, whether either Clarke^ or the defendant, cpuld 
become the purchaser of the estate, and whether the 
contract so entered into by the former could, under the 
circumstances of the case, be supported ; and claiming 
the benefit of the statute 4 and 5 TV, and 31. c. 16. « for 
preventilljg frauds by clandestine mortgages,” on the 
ground that this was a mortgage to Grazf brook without 
notice of a prior mortgage, if, as the bill alleged? 
|he mortgage to Chamherlayne was in fact prior to 
Grazchrook^^. 


The plaintiff now moved for an injunction to restrain 
the defendant Grazehrook from commencing or prose- 
cuting any actions on the promissm'y note and bonds, 
and from receiving any monies lc^4d in execution of 
the writ issued as aforesaid, and in like manner to 
restrain the Sheriff of Nortfmmptonshire from paying 
over to the defendant the mjpnte^so levied, until answer 
or further order; and foraii injunction also to restrain 
the defendant from selling or conveying, or in any man- 
ner disposing of, the lands, &c. comprised in the inden- 
ture of the 16th of September 1815, which were put up 
to sale by his order, or under hjj3 authority. 

Bell and Haslewood^ in support of the motion, in- 
sisted on various objections to the securities taken and 
proceedings adopted by the defendant, as harsh and 
oppressive, and taking advantage of the situation and 
distresses of the plaintiff ; principally contending that 
the defendant, as standing in the situation of a trustee, 
could not be a purchaser — that the sale to a person at- 
tending in the character of bis agent was therefore void 
— and that the proceedings which had subsequently 
taken place, could not be supported, as being contrary 
to the agreement between the parties, which was that 

the 
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tlie estate ehould first be sold, and the other eecurities 1817. 
resorted to only in case of a deficiency. 

Downes 

V. 

Sir S. Romilly and Beamesj for the defendant, resisted Grazebroojc. 
the charges of improper conduct, insisting that it was 
owing to the defendant’s forbearance that the estate had 
not been sold long before, and the formH securities 
made available to their full extent ; that the sale was 
strictly regular, and the purchase actually thrown upon 
Clarke in consequence of the ^plaintiff ’sown fraudulent 
attempts to damp the sale; and, lastly, that the de- 
fendant could not be considered, under the circum- 
stances, as a trustee, in the light in which the Court 
holds a purchase by a person in the situation of a trustee 
as fraudulent and^'oid. 

The Lord Chancellor. 

If the question is to turn on whether Clarke was a 
pur(^haser for Graze’tihok^ or for himself, and it ap- 
pears that he has a good contract, the case is of so much 
importance in point of principle that I shall read the 
answer before I determine it. With regard to the pre- 
vious transactions, Grazcbrook might bargain for the 
retransfer of the stoch, and the payment of dividends; 
but he could not bargain ab ante for interest on the di- 
vidends remaining unpaid. The warrant of attorney, , 
however, goes that length, and so far it cannot be en- 
forced in a court of equity. 

But the great question is on the sale itself, and, as to 
that, I am of opinion that Grazcbrook cannot be consi- 
dered otherwise than as a trustee under the conveyance 
to him of the estate by the deed of the 16(h of September 
1813. Now a trustee cannot (generally speaking) be- 
come a purchaser, either by private contract or pub- 
licly ; and there* is a case in Vesey^ where it was laid 

1 down 
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down by Lord Hardwiche^ that such a purchase 
should not be allowed to stand, although not the trus- 
tee himself, but another on his behalf, had bought 
the estate at a public auction (o). I take it, however, 
that the doctrine is not accurately stated in saying that 
under no circumstances whatever a trustee can pur- 
chase (6). trustee for sale is bound to bring the 
estate to the hammer under every possible advantage to 
his cestui/ qiie trust. lie may, if he pleases, retire from 
being a trustee, and divert himself of that character, in 
order to qualify himself to become a purchaser; and so 
he may purchase, not indeed from himself as trustee, 
but under a specific contract with his cestuy que irusU 
But, while he continues to be a trustee, he cannot, 
without the express authority of IujS cestuy que trusty 
have any thing to do with the trust^^pcrty as a pur- 
chaser. In order to make the sale in the present case 
a valid transaction, it is therefore incumbent on Mr. 
Grazebrook to shew^ that h^hd|,such an authority to 
enable him to become a purchaser at that sale. Now, his 
answer states the conversation between himself and the 
plaintiff’s solicitor, as amounting to such an authority : 


(rt) Whdpdale v. Cookson.^ 
] Ves. 9. and see Belt’s Sup- 
plement to Vesey for the facts 
of that case, and for a refer- 
ence to the later authorities. 
See also Webb v. Rorke, 
2 Scho. and Lef. 661. 

(b) See Exp. Lacey^ 6 Ves. 
625. The rule is, not that 
a trustee shall not purchase 
from the cestuy que trusty but 
that he shall not purchase 
from himself. 

If a trustee will so deal 
with his cestuy que trusty that 


the amount of the transaction 
shades off the obligation that 
attaches upon him as a trus- 
tee, then he may buy. 

“ A trustee is not pre- 
cluded from bargaining that 
he will no longer act as 
trustee. The cestuy que 
trust may by a new contract 
dismiss him from that cha- 
racter ; but even then the 
transaction must be watched 
with infinite and the most 
guarded jealousy,*’ &:c. 


but 
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but it is at all times a transaction to which the Court 
will look with the utmost jealousy, and it would be too 
dangerous to allow the solicitor for the cestui (luc trusty 
without one word of authority, to bind his employer. 

The next question is one of great importance, viz. 
supposing Clarice to be the purchaser, whetH?r, under 
these circumstances, the sale can be enforced. I recol- 
lect that Lord Kenyon (a) would not allow the agent 
for the vendor to bid at a public auction, upon the 
ground that such a bidding would have a direct tend- 
ency to damp the sale. 

The Lord CuANCEiiLOR afterwards stated that he 
had read the answe^f^and although there was not the 
slightest ground for imputing to the defendant either 
fraud, oppression, or harshness of conduct towards 
the plaintiff, he thougl^ tfa|it, consistently with the 
general rule, the sale to Clarke could not stand. 

The parties then consented to a sale before the Master, August 23. 

and the follownig order was drawn up : — That the 
sheriff of Northamptonshire do, out of the monies levied 
“ by him in the action in the pleadings mentioned, now 
in his hands, pay the sum of 200L to the defendant 
GrazebrooJc on account of his costs, without prejudice 
“ to the taxation of his bill of costs, or to any other 
question in the cause, and do pay the residue into 

(a) In the case of Twining lay down, that the solicitor 
V. Morriccy 2 Bro, C. C. 326. in the cause should have no- 
And ill Nelthorpe v. Penny^ thing to do with the sale ; as 
many 14 Ves. 517. the Lord the certain cflcctof a bidding 
Chancellor said, It would by the solicitor is, that the 
be a very wholesome rule to sale is ifhmediately chilled.” 

VoL. III. P Court. 


/*> 
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Court. And, by consent, that the estates in question 
be sold with the approbation of the Master — all par- 
ties to join in the sale — to produce deeds, &c. : and 
the monies arising from such sale to be paid into 
Court, subject to further order.’’ 


^ Reg. Lib. A. 1816. fo. 1609. 


Rolls. 

1816. 

June 1, 
1817. 

August 24 . 
Purchaser hav- 
ing employed 
the vendor’s 
agent who had 
notice of an 
incumbrance, 
charged with 
notice,not with- 
standing the 
purchase was 
made under the 
sanction of the 
Court, and an 
infant was in- 
terested in it. 

Purchaser of 
an equity of re- 
demption can- 
not set up a 
prior mortgage 
of his own, or 
which he has got 
in, against sub- 
sequent incum- 
brances of which 
he had notice. 


TOULMIN V. STEERE. (a) 

I N May 1805, Ann Simpson, spinster, purchased of 
Richard Witts an annuity of ^0/. for three lives in 
consideration of 2000/. The annuity was granted and 
secured in the usual form, by way of rent charge 
upon certain lands of which Witts was the owner, 
subject to a mortgage ' in ree to Robert Harrison 
for securing 5000t. and interest, which mortgage was 
excepted in the annuity-deed. The deed contained 
a covenant (amongst others) on the part of Witts 
for further assurance; and also a power for Witts 
to repurchase the annuity on payment of 2045/, and 
all arrears. 

Marh Noble Daniel acted as solicitor for both parties, 
prepared the deed, and was one of the subscribing wit- 
nesses to it ; and so long as the annuity continued to 
be paid, the payments were made through his hands. 

In August 1807, Ann Simpson intermarried with 
Bryan Holme; on which occasion the annuity in ques- 

(a) For the statement of ments, 1 am indebted to Mr. 
this case, and of the argu- Hodgson, 

tion 
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lion was assigned to Toulmin and Thomas BuHerJield 
Simpson^ upon certain trusts. 

Daniel having become much embarrassed, quitted 
the country in 1812; up to which time the annuity 
was regularly paid. But before that time, vk. in 1806, 
Wilts borrowed of one Wilhy 3000/. on a second 
mortgage of these premises, and Wilh^ afterwards got 
in the first mortgage by a transfer from Harrison, It 
did not appear whether Wilbyh^iA^ at the time of his 
loan, any notice of Mrs. Ilolme'^s annuity. In March 
1810, Witts sold the estate to the trustees of the will of 
LiCe Steercy who purchased it under the authority of 
the Court of Chancery, and it was conveyed to the 
uses of the will ; u|^er which uses Dee Steere Steere ' 
(the son of Witts) was tenant for life in possession, and 
Dee Steercy an infant, his son, was tenant in tail in 
remainder. The morjjgages for 50001. and 30001. 
were paid oflF out of the purchase money, and Wilby 
the mortgagee joined in the purchase deed and conveyed 
the legal estate to the uses of the will. William Ilaydon 
and Mark Noble Daniel were the trustees of the will. 

• 

The bill was originall]^ filed by Toulmin and Simpsony 
the trustees of Mr, and Mrs. Holme^s settlement, 
and their cestui que trusts y against Dee Steere Sieercy 
Dee Steere (the infant,) and Daniel and Haydon (the 
trustees ;) but, subsequently, by an amendment, the 
name of Toulmin was struck out as a plaintiff, and he 
was made a defendant. The bill charged notice of 
the annuity, and prayed a declaration that it was a 
charge on the lands purchased by the defendants, in 
preference to the mortgages, and also an account and 
payment of the arrears : and in case the Court should 
think the defendants had a right to set up the mort- 
gages, or either of them, in bar of the annuity, it 
P 2 prayed 


1817. 
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V. 
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prayed that the plaintiffs might be at liberty to redeem 
the mortgages; that, upon such redemption taking 
place, the defendants might be decreed to convey the 
legal estate to the plaintiffs discharged of all equity of 
redemption, or so that the defendants might not be 
permitted afterwards to redeem, except on condition of 
conveying the legal estate to the plaintiffs, and of 
making such further assurances as might be necessary 
to enable the plaintiffs to recover their annuity as the 
first charge on the premises. The bill prayed also an in- 
junction against assigning the niortgages,and a receiver. 

It was admitted by the answers of the defendants to 
the amended bill, and proved by evidence taken in the 
cause, that Daniel acted, in the sale and purchase of 
the estate, as agent and solicitor for Witts the seller, 
and also for the purchasers. 

It was understood that the defendants had no actual 
notice of the annuity ; and it was stated that Witts the 
vendor had concealed its existence, but had actually 
left 2045/. in Dankr^ hands to redeem it, which Da- 
niel converted to his own use. 

Belly Ilealdy and Hodgso7iy for the plaintiffs. 

This cause involves two questions. 1. Whether the 
defendants are entitled to set up the mortgages at all ? 
2. If they cap, then upon what terms the plaintiffs are 
entitled to redeem ? 

1. If after executing the annuity deed Witts^ the 
grantor, had paid off the prior mortgage, he would 
have been bound to convey, or charge, the legal estate 
for securing the annuity. This would have been not 
only the general* equity between the parties, but 

results 
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results immediately from the covenant for further assur- 
ance in the annuity deed. Then any person claiming 
through with notice of the annuity and covenant, 

must stand in the same situation with him. That 
brings the question to this, whether the defendants had 
notice of the annuity, and whether they claim the legal 
estate through Witts. As to notice, it is clear they 
employed Daniel as their agent in the purchase, and 
Daniel had complete notice ; and actual notice to the 
agent is constructive notice to. the principal : indeed 
Daniel was not only agent, but actually one of the 
trustees by whom the purchase^ was made. With 
respect to the situation of the defendants it is just the 
same as if Witts liad paid o(F the mortgages first, and 
then sold the estate ; because the contract is with him 
for an estate clear of incumbrances (upon which terms 
only the estate could be purchased consistently with 
the trust under which the trustees acted,) and the 
mortgagee only joined id the conveyance by his direc- 
tion. There clearly was not, and could not be, any 
intention to keep the mortgages alive as distinct in- 
terests in the estate. It might have been diflereiit if 
the defendants had first taken a bond fide transfer for 
the mortgage,* and afterwards purchased the equitable 
estate : but by the mode adopted, the plaintifis were 
shutout of their proper situation as incumbrancers; 
they were prevented from ever obtaining a conveyance 
of the legal estate from the grantor of their annuity, 
and all this by the act of persons having notice of their 
incumbrance. This is a clear ground^-for equitable 
relief, and there is no mode of relief so proper as tliat 
of considering them as the only remaining lijcumljran- 
cers. The cases of Greszcold v. Marshazn (r/), iirn- 
therton v. Halt (6), Dc Neve v. Le Neve (c), Mocatta 

(tf) 2 Chan. Cas. 170. (c) 3 Aik, 265. 

2 Vern. 574. * • 

' v. Dlar^alnn/ii 
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V. Murgairoyd (a)y Taylor v. Stibbert (J), Crofton 
Ormsby (c), Compton v. Oxendon (d), S/. Paw/ v. 
Dudley (e), are in point. But it will be said this is not 
the case of a purchase in fee, because here the estate is 
bought under a trust, and an infant is interested as 
tenant in tail ; and it may be made a question whether 
an infant can be bound by such a case of notice. Upon 
principle it seems clear that no advantage could be 
taken of that circumstance, for it would give the great- 
est possible opportunity for fraud; and the case of 
Iluguenin v. Baseley (f) is a strong authority against 
the argument. There the circumstance of an infant 
being interested under the conveyance, which had been 
obtained by fraud, was pressed on the Court, but it had 
no weight. That was, indeed, a case of actual fraud ; 
but there can be no difference in principle between 
such a case and the present, where the imputation of 
fraud results directly from the act of the defendants 
done with notice of the plaintiffs* rights. 


2. But if the defendants should be thought to be 
entitled to set up the first mortgage against the plain- 
tiffs; then we contend that they can go no further 
than that* That the mortgage to Wilby cannot be 
tacked, for ^s to that there is no averment that the 
money was lent without notice of the plaintiffs* se- 
curity : and it is the acknowledged law of the Court that 
a party cannot avail himself of his want of notice unless 
he pleads it. The mode of redemption we contend for, 
is, that on pt!ii|p[ient of the 5000/. the plaintiffs are en- 
titled to an absolute conveyance of the legal estate, not 
again redeemable unless on repurchase of the annuity as 
well as payment of the mortgage money. To decree 

(а) 1 P. Wms. 393. (d) 2 Ves. jun. 261. 

(б) 2 Ves. jun. 437. (c) 15 Ves. 172. 

(c) 2 Scho, & Lef. 583. (/) 14 Ves. 273. 


two 
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two redemptions would be merely to introduce confu- 
sion, for the purpose of creating expence. 

Sir Samuel Romilly and Roupell^ for the defendant 
Lee Steere Steere. 
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It must be admitted that if TVitts had paid off the 
mortgage, and taken a conveyance of the legal estate, 
he could not have set it up : but the ground of that 
is, that he was himself the plaintiffs’ debtor, and that 
ground fails as between the plaintiffs and the present 
defendants. Their purchase wasnuade under peculiar 
circumstances — sanctioned by the decree of this Court ; 
and therefore Daniel was rather the agent of the Court 
than of the parties. At all events that doctrine must 
apply so far as the infant is concerned, even supposing 
Steere the tenant for life to be bound. 

The only question is, to what extent he is bound. 
The defendants are entitled to set up the 5000/. 
mortgage, which is actually excepted in the grant of 
annuity. As to that the plaintiffs are not to be in a 
better situation than if no sale had taken place. It 
may be a question whether they can avail themselves 
of the mortgage for 3000L also. But they would 
clearly have a right to do so, if that mortgage was 
originally taken without notice of the annuity ; and 
it is to be remarked, that the plaintiffs do not charge 
that any such notice existed. The utl^t, therefore, 
which can now be decreed is, that the plaintiffs may 
be allowed to redeem the first mortgage; and the 
question will then arise, whether they are not to be 
redeemed by the defendants in respect of the second 
mortgage. It is true by the mode of conveyance 
adopted on the purchase there, has been a confusion 
of the legal and equitable estates. But it is settled 

there 
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thei*e can be no merger in equity, which always keep® 
incumbrances alive, or considers them extinguished, 
as will best serve the purposes of justice. Grcswold 
V. Marsham is not in point — no sudh question arose 
in that case ; and the other cases cited by the plains 
tiffs’ counsel are quoted for doctrines which we do 
not dispute, but which we contend are inapplicable 
to the question before the Court. And as to the 
supposed difficulty of decreeing successive redemptions, 
the case of Arcedechne V. Bowes (d) in the Exchequer 
is one in which the difficulty was greater than in the 
present case. . 

Sugden^ for' the defendant Lee Sleere^ the infant. 

This is a very important case, as it affects the 
doctrine of notice. The plaintiffs contend that we 
had constructive notice of their security; but it was 
owing to their own neglect, in not giving notice to 
the first mortgagee, and requiring a memorandum of 
their charge to be indorsed on his deed, that we had 
not express notice. I contend therefore that th^py have 
exposed themselves to the loss by their own neglect. 
But they contend, not only that we arc to be charged 
with their annuity, but that it is to be the first, or 
only charge, on the estate. In support of this, one 
principal part of their argument turned on the co- 
venant for further assurance ; but it is remarkable 
that the first mortgage was expressly excepted in the 

(fl) The question in this Court decreed, in detail, that 
case, which (it is believed) is the second should redeem the 

no where reported as to that first, the third the second, 
point, was as to the mode of and so on. The case is re* 
decreeing a redemption where ported as to another point, 
there are several mortgages 3 Anstr. 752. 
one behind another ; and the 
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annuity deed : therefore the covenant ainounted t& a 
declaration that they were to take an estate then in- 
cumbered, and which was to remain incumbered. It 
is not contended that Witts might not have transferred 
the 5000/. mortgagee's often as he pleased : therefore 
the plaintiffs can never be injured by that mortgage 
remaining a prior charge to theirs. As to the mortgage 
for 3000/., the question depends upon the notice that 
Wilby had when he lent that sum. It must be taken 
that he had not notice, because they do not charge that 
he had. Hardy v. Reew (a)i, 


1817. 

Toihjiin 

V. 

8tE£RE. 


I admit that notice to an agent is notice to the prin- 
cipal : but 1 contend, 1. that it must be notice in the 
same transaction ; 2. That the effect of a purchase by 
the defendants with notice cannot be to improve the 
situation of the plaintiff; and, 3. That Daniel cannot 
be considered as agent in this case. 


1. The notice must be in the same transaction. 
Dowther v. Carleton (&), Warwick v. Warwick (c). 
Thendiow can it be made out that the purchase in 1810 
was the san^e transaction as the grant of the annuity in 
1805? It will be said* that the notice to Daniel con- 
tinued so long as the payments of the anility were made 
through his hands : but that is not conclusive ; he might 
have paid the annuity without having notice of the na- 
ture of the security. Steed v. Whitaker (d). 

2. Assuming that the purchase was with notice, that 
circumstance, though affecting the defendants, ought 
not to alter the situation of the plaintiffs. This is not 
a case where fraud can be imputed. The purchase 

(a) 5 Ves. jun. 42G. (c) 3 Atk. 291. 

(&) 2 Atk. 242. "(d) Barnard, 220. 

was 
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was not clandestine, but openly transacted in this Court ; 
and the defendants in point of fact knew nothings of 
the annuity till two years after the purchase was com* 
pleted. It will be remembered that Daniel was the 
plaintiffs’ own agent ; and it is furely a novel equity 
that because we have employed their own agent, they 
are not only to be relieved, but to be placed in a better 
situation than if we had not purchased at all. The 
whole argument on this part of the case resolves itself 
into a matter of form — that we took our conveyance 
by one deed, instead of employing several deeds : for 
it is not denied that the mortgages might have been 
kept distinct. But although that might be important 
in a question of merger at law, it can be of no 
consequence in equity. Here all the cases prove that 
the merger of an incumbrance is merely a question of 
intention^,: and there is therefore no difficulty in the 
Court’s separating the interests, although by the form 
of conveyance adopted they have been thrown together. 

3. I contend that Dafiiel is not to be considered 
as an agent so as to affect the infant. It is the general 
principle that an infant cannot act by an agent even 
where he may be competent to act in person. He 
cannot suffer a recovery, or levy a fine by attorney. 
There are certainly some old cases of frauds by infants : 
but they are cases where the infant has been active in the 
fraud. Huguenin v. Baseley {a) was a case of actual 
fraud by the father, and the infant was a mere volunteer 
under the fiither. But here the question is very differ- 
ent, namely, whether the infant is to be bound by the 
notice which the agent had. It is said Daniel was the 
agent of the tenant for life, and that the infant must be 
bound by his father’s act in employing him. But sup- 

(a) 14 Ves. juni 273. 
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pose a case where there is no tenant for life* Some 
agent must be employed — not by the infant, but by the 
Court. The doctrine now contended for could not 
apply to such a case, nor to the case of unhorn children ; 
and how does the present case diflFer in principle ? The 
plaintiffs, therefore, can at most be entitled to relief 
only as against the tenant for life ; and, as against him, 
only in respect of the equitable interest ulterior to the 
mortgages. 


Toulmin 


• 0 ^ 

St££R£, 


As to the mode in which the relief is to be given, there 
is considerable difficulty ; but I submit that it may be 
as follows : 


1st. The interest of the mortgage monies to be paid. 
2d. The annuity. 

3d. The tenant for li|e to take the surplus rents. 
But this only during the life of the tenant for life. 


JBeZ/, in reply. 


There is no rule that the notice to an agent must be 
notice in the same transaction, though there are some 
dicta to that*effect ; but this was the same transaction. 
In fact DanieF^ agency never ceased ; he acted in the 
purchase of the annuity — he was employed to pay it — 
and while he was so paying it, he acted as agent in the 
transaction of the sale. Neither was there any neglect 
on the part of the plaintiffs. They could not be ex- 
pected to take any steps with reference to their security, 
while they were regularly receiving the annuity from 
Daniel^ and knew nothing of the sale — a mere family 
transaction. As to their causing a memorandum to be 
indorsed on the first mortgage, they had no right to re- 
quire any such step, and no mortgagee in his senses 
could be expected. to permit it. . 


If 
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If infant may have an agent to do things for his 
benefiti he must be bound by the acts and neglects of 
that agent to the same extent as if he were adult. If 
not, it would only to be to get an infant interested, to 
avoid all the consequences of a fraud. But Daniel was 
not only agent but also trustee, and therefore the notice 
to him must bind the infant, because be has his remedy 
against Daniel^ whereas the plaintiffs have none. And 
the case would be exactly the same against an unborn 
tenant in tail. 


In the case of Le Neve v. Le Neve^ unborn children 
were interested under the second settlement, and in- 
terested as purchasers ; yet the Court decreed against 
that settlement. That case, therefore, is a direct authority 
against the argument for protecting the infant in this case. 

m 

The only difficulty of the case is as to the plaintiffs? 
right to be let in before the mortgagees. But our argu- 
ment proceeds on the ground not of any technical con- 
sequence of merger, but on broad principles of equity, 
that the mortgages have ceased to exist by the defend- 
ant’s own act; — that by the mode in which he has taken 
the conveyance (making the legql estate subject to the 
uses of the settlement) he has rendered it impossible 
for the plaintiffs to obtain a conveyance of the legal fee^ 
if they were to exert their right of redemption; — and 
that having purchased with notice of the charge, he must 
be considered as bound by it to the same extent as Wilts 
was bound, and then having paid off the mortgage, 
cannot revive it as against his own incumbrancer. 


However, if any prior charge is to be set up, it can 
only be the mortgage for 5000/. — for, in the state of 
the pleadings, it must be taken that Wilbi/ the mortgagee 
for 3000/. had noti(;e of the annuity, l^urchase for 

valuable 
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valuable consideration without notice is a good plea in 
equity : but it must be pleaded, and cannot otherwise 
be taken advantage of. 


1817. 

Toulmin 

V,' 

Steehe. 


The Master of the Rolls. 

The object of this bill is to have an annuity of 180/. 
paid out of the estate of the defendant, as being the 
sole, or at least the preferable charge on that estate ; 
or, if the plaintiff is not entitled to that relief, then, 
that she may be at liberty to redeem such incumbrances 
as may be considered to stand prior to the annuity. 

The estate in question formerly belonged to a Mr. 
Richard Witts. The plaintiff Mrs. -f/o/wie, in 1805, 
purchased from him an annuity of 180/., to be secured 
on this estate. It was Slready subject to a mortgage in 
fee to a Mr. Richard Harrison for 5000/., and Mrs. 
Holme took with notice of, and subject to, that mortgage. 

In 1806 Mr. Witts made a mortgage for 3000/. to a 
Mr. Wilby. Whether Wilhi/ had, or had not, notice 
of the annuUy, does not appear. There is no assertion 
of his having had notice, in the bill, nor any averment 
of want of it, in the answer. But, in my view of the 
case, it is not very material whether he had or had not 
notice of it. 

In 1810, there being a sum of money in the Court of 
Chancery to be laid out in land on the trusts of the will 
of a Mr. Lee Steere^ this estate was (under the direction 
of the Court) purchased from Mr. Witts^ and conveyed 
to trustees on those trusts. Under that conveyance, 
the defendant Lee Steere Steere is tenant for life ; and 
his son, the defendant Lee Steercy an infant, is tenant 
in tail in remainder. • 


Mr. TVilhy 



«2a CASES IN CHANCERY. 

Mr. Wilh^ had paid off the mortgage to Harrison^ 
aod taken an assignment of it to himself. He joined 
in the conveyance to the trustees, and the legal estate 
thereby became vested in tliem. Under these circum- 
stances, the first question is, whether the annuity be at 
all an incumbrance on the estate in the hands of the 
present owners. If it be, then in what order and pri- 
ority is it to be paid \ The plaintiff contends, that this 
estate was purchased with notice of the annuity, and, 
consequently, remains subject to the payment of it. 

The facts, as to this part of the case, are : — That Mark 
Noble Daniel j as agent for Witts, negotiated the sale of 
this annuity ; that by him it was paid, not only down to 
the time of the sale, but continued to be paid down to 
November, 181£ ; that he was also the agent employed 
in the purchase of this estate for the present defendants, 
and one of the two trustees to whom it was conveyed. 
It is impossible, therefore, to deny that he had complete 
and continued notice of the existence of the annuity. 
And actual notice to him, was constructive notice to 
those on whose account the purchase was made. 

It was attempted to be made a question,* whether, as 
infants were interested in this purchase, they could be 
affected with notice : but I do not see bow any doubt 
can be entertained on the subject. It would be a strange 
thing to say, that by a sale to infants a man’s equitable 
interest may be defeated, in spite of any notice he could 
give of the existence of his equity. There seems to be 
no foundation for such a doctrine. 

In the case of Le Neve v. JLe Neve (a), the interest 
of the unborn children was not attempted to be distin- 





(^r) 3 Aik. 646. 
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guished from that of the mother. The only question 
was, whether she had notice or not of the prior articles; 
and, it being held that she was affected by her agent’s 
knowledge of those articles, all the trusts of the second 
settlement, one of which was for the issue of the mar- 
riage, were postponed to those of the articles on the first 
marriage. Were it otherwise, a man would only have 
to purchase on behalf of infants, to free an estate from 
all equitable incumbrances to which it might be subject. 

That this estate was purchased under the directions 
of the Court of Chancery, is a circumstance that cannot 
affect or prejudice the rights and interests of third per^ 
sons. The Court of Chancery employs its officer to 
investigate the titles of estates, but does not warrant 
them. 

If the annuity is to be considered as an incumbrance 
on this estate in the hands of the present owners, the 
next consideration is, in what order it is to be paid. 
The charges that preceded it have ceased to exist. They 
are all paid off and extinguished. The plaintiff con- 
tends, that the annuity is now to be considered as the 
sole charge* affecting the estate. The defendants say, 
it is only to be paid in the order in which it originally 
stood, and that the purchasers must be considered as the 
owners of the antecedent charges, and entitled to retain, 
in the first place, so much as would be sufficient to keep 
down the interest of them. Supposing Mr. fyitls him- 
self had paid off all the other incumbrances, the annui- 
tant would have stood in the same situation as if she had 
been from the beginning the sole incumbrancer. He 
could not have said, I will retain for myself so much 
of the rents and profits as would have been required to 
keep down the interest of the other charges, and you 
must take your chance of there being enough left to pay 

you 


1817. 

Toulmiu 

V. 

Stexre. 


The Court of 
Chancery does 
not warrant the 
title of an 
estate which is 

Hii 

purchased un- 
der its direc- 
tions. 
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V. 
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you your annuity.” In efiect PfXtis has paid off the 
other incumbrances; for they have been paid out of the 
purchase money, and he has received so much less for 
bis estate than he other wise^ould have done. Then, 
what equity can the purchasers have, to consider ther 
as still subsisting as against any person claiming Under 
fViils f They are in no woijpe situation than they would 
have been if they had bought an estate on which ^here 
was no mortgage, but which turned out to be encum- 
bered with an annuity, no< known to them in fact, but 
constructively known to them by means of notice to their 
agent. In that case, would they be permitted to say, there 
was a time when there' was a charge upon the estate 
prior to the annuity, and, therefore, as between the an- 
nuitant and us, that charge shall be considered as still 
existing? The cases of Greswold v. Marskam (r/), and 
JS'Iocatla V. Murgatroj^d(h)^ are express authorities to 
shew that one purchasing an equity of redemption can- 
not set up a prior mortgage of his own, nor consequently 
a mortgage which he has got in, against subsequent in- 
cumbrances of which he had notice. 1 do not see how 
I can make any distinction, in point of legal effect, be- 
tween personal notice to the party, and notice affecting 
him through the medium of his agent. 

I think the plaintiff is entitled to the first relief 
prayed by the bill, and ought not to be put to the ne- 
cessity of redeeming the incumbrances, which may at 
one time have been prior to the annuity. 


(a) 2 Cha. Ca. 170. 


(^>) I P. Wn^s. 3^^^. 
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1817. 

FRANKLYN and SQUIRE, - Plaintiffs; ^ 

AND /<■ 

THOMAS and DANSEY - - Defendants- 

T he Bill, filed on the 9th of Maj/ 1817, prayed Motion for spe- 
(amoUg other things)^n injunction to restrain cial injunction 
the defendant Danse?/ from further proceeding in an restrain de- 
action brought by him against the plaintiflF Franklj/n. (plain- 

Danscy having obtained judgment in this action before Jut exe 
any injunction had issued, a motion was made for a cutiou upon a 
special injunction, upon the ground that Dansey would judgment ofa- 
be entitled to sue out execution before the plaintiif tained by him 
could obtain the common injunction. This motion was in his action 
refused by the Lord Chancellor, asagainst the practice of previous to the 
the Court ; according to which, special injunction, to re- injunc- 

strain proceedings at law are granted in those circuni- 

, , - , tamed, refused, 

stances only, where the party has not had any oppor- contrary to 

practice, the Court only granting such special injunction in cases where 
the plaintiff has had no opportunity^ of obtaining the common in junction. 
The defendant (plaintiif at law) subsequently, on tlic day when the 
common injunction might otherwise have been obtained, puts in a de- 
murrer, which is over-ruled ; and in the mean time, pending the de- 
murrer; the plaintiff is taken in execution ; after which, and imme- 
diately on the over-ruling of the dcnuirrer, the common injunction is 
obtained. Upon an application to discharge the plaintiif out of cus- 
tody, on the ground that, the demurrer being over-ruled, tlie parties are 
entitled to be replaced in the situation they would have been in if no 
demurrer had been filed, and by analogy to the case of goods taken in 
execution ; the application being opposed on the ground that the par- 
ties would not, by granting it, be placed in the situation in which they 
would otherwise have stood, since the judgment had been satisfied 
by the taking in execution, and, if now discharged, the debt would be 
gone: Ordered^ that the plaintiif be discharged on undertaking aiiain 
to confess judgment, so that he might not afterwards say, the existing 
judgment and debt had been sati^-fied by the execution from wliicli ho 
was so discharged- 


VoL- HI. 


Q 
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1817. tunity of obtaining the common injunction; as upon 
judgments entered up upon warrants ofafforney,<S:c.(fl); 

Frmvki-yn ahhouffh the reason why (he bill was not sooner 

V, ^ . 

Thomas. stated to be, that, until the trial at law, it 

was apprehended there would be a good defence to 
the action, in which case it would have been un- 
necessary to resort Jto eq|;ity. On the 2Q|li of 
(being the day on which the plaintiff would have 
been entitled to the common injunction,) the defend- 
ants filed demurrers to the bill, on the grounds of 
multifariousness, and want of parties. These demur- 
rers were immediately set down for argument by the 
plaintiff; and an ap()lication was made to the Vice- 
Chancellor, on their behalf, that they might be ad- 
vanced in his Honour’s paper, or if that could not be 
granted, for an injunction in the mean time, until they 
could be disposed of. This application for an injunction 
was refused, but the Court appointed (he earliest day 
for the hearing of the demurrers, that, in the then state 
of the business of the Court, was practicable ; notwith- 
standing which they could not be heard before the 23rd 
of June : and on the 19th of the Vice-Chancellor 
pronounced judgment, overruling the demurrers. 

(«) Thusj inacase of An^ upon the underbtanding that 
nesleij v. RooJees^ (August 7, the principal was not to be 

1817,) Mcrivale moved for called for till the death of 
an injunction to restrain the the plaintiff’s father. Upon 
defendant from suing out exe- affidavit of these facts, it be- 

cution upon a warrant of at- ing the vacation, and no sub- 
torney to confess judgment poena returnable till the next 
on a bond for 1200/. into term, the Lord Chancellor 
which the plaintiff had en- granted the injunction; the 
tered, partly in consideration plaintiff undertaking to serve 
of the defendant returning (as the defendant with imme- 
50 much cash) a post-obit se- diate notice, and with li- 
curity formerly granted by the berty to the defendant to ap- 

plaintiff (who was an expect- ply during the continuance 
ant heir) in discharge of adebt of the sittings, 
of inconsiderable amount, and 


The 
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The aflTidavIt made by the solicitor for the plaintiffs, 
??fating these facts, went on to allejjo that the filing of 
the demurrers, and the time which elapsed before they 
could be heard, and judgment obtained, had been ex- 
ceedingly prejudicial to the plaintiffs, and particularly 
to the plaintiff Franldyn^ who had been thereby de- 
prived of the aid and assista|^ce of Jthe Court, which re- 
lief he believed he might have obtained, but for the de- 
* . . 

murrers, by way of injunction, either on the defendant’s 
default in not appearing or answering, or on the merits 
confessed in his answer, supposing him to have been 
prepared to put in an answer to the plaintifl'’s bill in 
due time to prevent the common Injunction. 

The affidavit further stated, that the plaintiff Franks 
Ir/n had been, subsequent to the time of filing the de- 
murrer, and when (if no demurrer had been pending) 
the defendant Dansej/ would have been in contempt, 
taken in execution by the sheriff of Devo??^ at the suit 
of the defendant Danscy^ in the action before men- 
tioned, and had ever since remained in custody, but 
towards the latter end of June was removed by Habeas 
Corpus to the King^s Bcnchy where he then was. That 
immediately -on the Vice-Chancellor’s overruling the 
demurrer, he (the deponent) applied for and obtained 
the common injunction on behalf of the plaintiff; but 
that such proceeding, without the special interference 
of the Court, would not now afford any relief to the 
plaintiff. 

It was therefore moved, on the part of the plaintiff^ 
that he might be discharged out of the custody of the 
, marshal of the K. B. prison in the said action, the Vice- 
Chancellor having overruled the demurrers of the de- 
fendants, and having ordered the common injunction 
to issue. 


1817. 

Fraj^klyn 

v» 

Thomas. 


Leach 
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1817. £jeach and jPep^s, in support of the motion, stated 

the principle upon which they made this application to 
FrankiiTtn that, inasmuch as the plaintiff was entitled to tlie 

Thomas. common injunction on the day when the demurrers were 
put on the file, the defendant ought not to derive any 
advantage from having put in those demurrers, which 
were afterwards overruled. That it was obvious to 
wdiat injustice such a course of proceeding would lead ; 
for so, in all cases, a defendant might, by putting in a 
demurrer (however untenable) defeat the established 
rule of the Court; that riile being that, unless an answer 
is put in within eight days afier the filing of the bill, the 
plaintiff is, at the end of that period, entitled, as of 
course, to the injunction to stay execution ; whereas the 
result of this practice would be to enable the defendant, 
at any time before the demurrer can be disposed of, to 
take out execution, and thus render the injunction of no 
avail. That all which was now asked by the plaintiff 
waS to be placed in the same situation as if no demurrer 
had been put on the file. And, though no precedent 
could be produced of such an interference of the Court 
as was now sought for in the case of a capias ad satis- 
faciendum^ it was to be supported by analogy to what 
w'as the frequent practice of the Court in the cas#of a 
sheriff having taken in execution the goods of the 
party, which execution would not, under such circum- 
stances, be suffered to proceed. That, if a writ of 
error is brought, and not allowed, it goes for nothing ; 
although, if allowed, it has reference back to the time 
when it was issued ; and, on the same principle, in this 
case, the demurrers not having been allowed, ought not 
to be permitted to prejudice the plaintiff, who, if the 
demurrer had not been put in, would at that time have 
been at liberty, and protected by the injunction of the 
Court against the effect of the judgment; And they re- 
ferred 



CASES IN CHANCERY. 


229 


ferred to a case of Raphael v. Birdwood {a) which had 
recently come before his liordship. 

Sir 

(a) RAPHAEL, and Others 

Vm 


1817. 

Franklyn 

V* 

Thomas. 

July 26 , 
1817. 


BIRDWOOD, and Others. 


This was a bill filed by the 
plaintiffs on behalf of them* 
selves and all other joint cre- 
ditors of Hart and Joseph 
who had entered into and ex- 
ecuted, or had acceded to, 
certain deeds of composition 
dated the 2fith of October 
1812 and 13th of April 1813, 
respectively, or either of them^ 
The bill stated that the first of 
the deeds had become im- 
practicable, and had been 
abandoned ; and that many 
of the joint creditors had not 
come in under the second 
deed, ^ nor did cither of the 
deeds provide /or, or notice, 
the separate creditors of 
either of the parties. Hart 
and Joseph had since become 
bankrupt under separate com- 
missions. HarVs assignees 
brought actions against the 
plaintiff, and the other cre- 
ditors who had received pay- 
ment under the composition 
■deeds, and on some of these 
actions had obtained verdicts, 
others being entered for trial 
at the then ensuing Devon 
assizes. The bill, against 


the assignees under both com-‘ 
missions, prayed either that 
the deeds might be establish- 
ed, and the joint creditors, 
on whose behalf the bill was 
filed, decreed entitled to re- 
tain the sums which they had 
received in payment ; or else, 
that the deeds might be set 
aside, and an account taken 
of the joint property of Hart 
and Joseph^ and that the same 
might be administered under 
the decree of the Court, pray- 
ing also an Injunction, in 
either case, to restrain the 
assignees of Hart from pro- 
ceeding on the verdicts so 
obtained, and in the actions 
so entered for trial. 

To this bill the defendants 
(^HarVs assignees) had put in 
a demurrer. The plaintiffs 
set down this demurrer; and 
it stood in the paper accord- 
ingly, and was called on in 
Trinity Term 1817, when it 
stood over ; and at length, 
(upon argument before his 
Honour the Vice-Chancellor,) 
was ovikruled on the 25th of 
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J817. Sir S. Romilly^ Belt^ and llose^ contra. 

No instance can be produced of such an application 

V. as the present having ever been granted. All they can 

Thomas. § 


the last seal after JW- 
nit^ Term being on the 28th. 

Immediately on the de- 
murrer having been over- 
ruled, and before the plain- 
tiffs could move for the com- 
mon injunction, an answer was 
put in by the defendants : 
the commission day at Exeter 
was on the 26th of July^ and, 
from the distance of the seal, 
the plaintiff not being in a 
condition to move for the 
cq(id|h9on injunction, in order 
to inctend it to stay trial, gave 
special notice of motion by 
permission for the 26th to 
stay execution in the actions 
so commenced, and to re- 
strain the defendants from 
going to trial in the other 
actions. This motion was 
founded on the affidavits of 
the plaintiff and his solicitor, 
representing th^t it was im- 
possible to obtain an office 
copy of the answer in time to 
attend therewith at the trial 
of the causes, and that the 
plaintiff, and the other cre- 
ditors against whom these ac- 
tions were brought, could not 
safely go to trial without the 
answer of the defendants, 
and that he believed iSuch an- 


swer would enable them to 
do so. 

To this it was objected, 
first, that the plaintiff could 
not be admit ted to swear as 
to the other creditors— but 
that each of them should have 
put in his own separate affi- 
davit: to which it was an- 
swered, that all the creditors 
were under similar circum- 
stances, and therefore one and 
the same defence would do 
for all. 

Sir S. Eomilly^ Eell^ and 
Pepysj in support of the mo- 
tion, insisted, that the de- 
murrer being overruled, the 
plaintifl' was entitled to the 
common injunction, as of 
course ; and that it was by 
the delay and non-attend- 
ance of the counsel for the 
defendants, that the argu- 
ment of the demurrer had 
stood over. 

The Solicitor General^ IVe^ 
therell^ and Rose^ contra, in- 
sisted, that this was a mere 
question of practice, not at 
all depending on the circum- 
stances of the particular case. 
That the right to the common 
injunction 
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allege in the way of authority is, that certain cases have 
been decided upon principles which they term analo- 
gous. But the effect of such an ocder as is now sought 
to be obtained will not be such as the plaintiff hijjipself 
requires; because it will not put the parties in the same 
situation, in which they would have stood, if the plaintiff 


1817. 


Franklvn 

V. 

Thomas. 


injunction did not arise as a 
matter of course upon a de- 
murrer being put in and over- 
ruled, but could only be ob- 
tained upon motion ; and the 
defendant not having moved, 
and there being no seal at 
which he could move, for the 
common injunction, and it 
being rendered impossible to 
be obtained by the diligence 
of the defendant, and the 
filing of the answer, the plain- 
tiff was not entitled to any in- 
dulgence. This was not a 
demurrer merely for delay : 
but, if it were, there is no 
distinction, on a mere ques- 
tioiv^pf practice, between a 
demurrer put in for delay and 
any other demurrer. Then 
the question was, simply, 
whether the filing of a de- 
murrer, by which the plaintiff 
is deprived of his usual re- 
medy, entitles him, upon its 
being overruled, to seek au 
advantage which he has not 
according to the regular prac- 
tice of the Court. No in- 
stance could be produced of 
such an indulgence being 
granted ; but the ease cited 
was an authority against if. 


That the defendants had a 
right to insist on the strict 
practice, unless there had 
been any thing in their con- 
duct to deprive them of the 
benefit of it. 

The Lord Chancellor 

Said, that if the demurrer 
had been argued at the time 
when it stood in the paper, in 
term, the plaintiff, upon its 
being overruled, could have 
immediately put himself in 
possession of the common in- 
junction, and have proceeded 
regularly to extend it to stay 
trial. The question was, then, 
by whose fault it was that the 
argument did not take place 
at that time — and as to this 
he required an affidavit. 

The plaintiff thereupon pro- 
duced an affidavit, that some 
of the counsel for the de- 
fendants being then engaged 
in the pending state trials^ tlie 
argument of the demurrer 
had been postponed in conse- 
quence of their absence ; and 
upon this the i^ord Chancellor 
made the order. 

1ki(( 
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had not been taken in execution : for, by that act, the 
judgement was satisfied; and, if the plaintiflF should now 
ho released^ he can never be taken agaitty and the debts 
are gone. 

Tt was formerly the practice to make the sberilF him- 
self a party after execution executed. The question 
now is, whether, under all the circumstances of the 
case, the plaintiflF has anjr right to the extraordinary as- 
sistance of the Court; and, if he has, in what manner 
that assistance is to be granted. 

It is difficult to say what experiments may not be 
tried in the way of interlocutory applications to the 
Court. In this case the application for an injunction, 
which was made on the filing of the bill, was refused 
wi||i costs. A demurrer was then put in, not (as has 
be^ falsely represented) for delay, but founded on 
principle. This demurrer was heard in JmCy but judg- 
ment not pronounced till the 19th of July ^ when it was 
overruled; and, immediately upon its being overruled, 
the common injunction was applied for and issued. But, 
after execution is actually issued, the common injunction 
cannot operate against the sheriff so as to restrain him 
from proceeding under the execution ; and thus, in the 
case of goods actually levied in execution, it is usual to 
make the sheriff a party in order to extend the injunc- 
tion to him. 

The case of Haphaelv, Birdwood is very distinguish- 
able from this. There the defendant had put in a de- 
murrer, which was overruled at a time when the com- 
mon injunction could not have been obtained, in con- 
sequence of the argument of the demurrer standing 
over in indulgence to the defendant’s counsel. 


I 


Lcach^ 
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Leach^ in reply. 

The singple question in this case is, Whether the de- 
murrer did, or did not, save the injunction, which 
would have been obtained if a demurrer had not been 
put in. In answer to this question, it is said that the 
demurrer did not save the injunction, because execu- 
tion was taken out when the defendants were entitled 
to take it out by the practice of the Court, as not being 
in contempt ; and the commcm injunction, therefore, 
could not have operated to stay execution. But I 
believe the contrary to be true that the common in- 
junction will stay the debt and costs in the hands of the 
sheriff, even after they have been actually levied. 

The Loud Chancellor. 

This is an application which will require some con- 
sideration. 

1 am not sure that the motion, supposing it to be 
otherwise such as ought to be granted, is regular in its 
terms, or whether it should not rather have been, that 
Dansey might discharge the plaintiff; for I have cer- 
tainly no authority to call upon the sheriff so to dis- 
charge hi™* It is true that, when goods have been 
taken in execution, that may be easily set right. But 
here the taking in execution is a discharge of the debt. 
It is obvious, therefore, that the motion ought not to 
be granted without putting the parties on terms so that, 
in case of my ordering the plaintiff to be discharged^ 
he shall not take advantage of that discharge at law. 

I will look into a case before Lord Thurlow, which 
I now recollect, thinking that it will prove to be an 
authority on this very point ; and will mention it again 
to-morrow. 


The 


2SS 
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Fuanklyn 

V, 

Thomas, 
July 31 . 
Where an in- 
junction is ob- 
tained, even af- 
ter execution 
executed, it is 
a breach of the 
injunction to 
call on the she- 
riff to pay over 
the money ; but 
if the sheriff 
had voluntarily 
paid the money, 
it seems that 
would be no 
breach of the 
injunction. Sed 
qucere. 


The Loud Chancellor. 

The case which I referred to yesterday does not, as 
I apprehended it would, decide the present question. 
That was a case in which Lord Thurlow held that, 
where an injunctibn is obtained, even after execution 
executed, it is a breach of that injunction to call upon 
the sheriff to pay over the money ; but he at the same 
lime thought that if the sheriff had voluntarily paid the 
money, it would have been no breach of the injunction. 
Now it is difficult to say how the act of the sheriff can 
vary the right of the parties ; and 1 should think that, 
in such a case, the person receiving the money would 
be ordered to pay it into Court. 

The same principle must have operated, (though I 
can find no case expressly to the purpose,) where the 
execution is against the body. But then great care 
must be taken to make him as liable as if he had been 
kept in execution for the debt. The difficulty there- 
fore is, to frame such an order as will obviate the effect 
of the discharge upon the debt. 


Auguil 2. The Lord Chancellor. 

Upon the fullest search, 1 cannot find that any thing 
is established with regard to the practice in such a caseas 
, this ; and it is therefore incumbent on the Court to settle 
the practice in the best way it can according to principle. 

Where a demurrer has been overruled, the injunc- 
tion follows of course. 


If an injunction If an injunction is obtained upon the bill being filed, 
is obtained on after execution executed, and, at the lime of the injunc- 

bill filed after being obtained, the goods are not yet out of tli«e 

execution exe- 
cuted, the goods not yet being out of the hands of the sheriff, and the 
sheriff proceeds to sell without process, he will be ordered to pay the 
money into Court. * 


hands 



CASES IN CHANCERY. 


235 


hands of the sheriff; then, if the sheriff proceeds to 
sell without process, he will be ordered to pay the mo- 
ney into Court. 

It was formerly the practice in such a case to make the 
sheriff a party by supplemental bill, if the money has 
come into his hands since the injunction issued; or by the 
original bill, if the money was in his hands at the time. 
But we are now got into a much looser practice. 

The principle is this : — While it is in contemplation 
whether a good case can be made or not, if it turns 
out that there is an equitable case in the result of the 
demurrer, then to deal with it as an equitable case from 
the first, and prevent execution. 

If, where the plaintiff is entitled to an answer, and the 
defendant thinks fit to file a demurrer, the Court thinks 
that demurrer untenable, and the equity of the plaintiff is 
therefore sustained, it is the bounden duty of the Court 
to interfere for the protection of the plaintiff’s body. 

It must of necessity be, that the Court has the power ; 
and, if so, it follows that it is also the duty of the 
Court to place the defendant where he would have 
been but for an untenable defence. 

■ The order therefore to be made in this case should 
be, that he shall be discharged on undertaking again to 
confess judgment, so that he may not afterwards say, 
the existing judgment and debt has been satisfied by 
the execution from which he is now dischatged. 


1817. 


Franklyx 

V, 

Thomas. 
Formerly the 
practice io such 
a case to make 
the sheriff a 
party, but 
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The following order was made : — 

That the defendant Dansey do discharge the 
plaintiff Frankhjn out of the custevdy of the marshal of 

the 
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tfce Kiitg^s Bench in the action at the suit of Damey^ 
upon the plaintiff’s delivering to the defendant a wai> 
rant of attorney to confess judgment in the Court of 
King’s Bench in the same sum for which he is at pre- 
sent in execution, together with interest subsequently 
accrued, sberiif^s poundage, and other incidental ex- 
penses, as of the same term as the former judgment ; 
and also upon his undertaking not in any manner to 
avail himself of his having been taken in execution as 
a discharge of the debt,, and submitting to an imme^ 
diate order for payment of the money into Court, in 
case the injunction should be dissolved, and, in default 
of such payment, surrendering himself to the Warden 
of the F/eet and consenting to waive personal service 
of the order, and also consenting that an attachment 
shall immediately go against him for his contempt, 
without any previous writ of execution. — With liberty 
to Hansey to apply to the Courts with or without no- 
tice, in case of any breach, or non-compliance witk 
the terms of the order.” 


[Reg. Lib. A. 1816. fo. 1378.] 
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ROBERT BLORE, - - - - Plaintiff; Rolm. 

AND - 1818. 

Sir RICHARD SUTTON, Bart, JAMES WEST, June 18, 20, 
H. C. LITCHFIELD, Dame MARY IMPEY, 1817. 
and CHRISTOPHER CODRINGTON, - 25. 

------- - Defendants* 


T he bill stated that Henrietta Latira^ late Countess ^.tenant for life 

of Bath^ was tenant for life, under the will of her with a power to 

mother, of certain messuages &c. in the parishes of St. by deed 

JameSy fVestminstery nnd elsewhere, with a power (con- executed 

taincd in the will) from time to time, and at all times 

after she should have attained twenty-one, during 

her life, whether covert or sole, by deed duly exe- yearly rent. 

cuted under her hand and seal, to demise or lease PlaintilF enters 

unto any person or persons, &c. for any term of years into possession, 

not exceeding ninety-nine years from the time of expends 

executing such lease, so as to take effect, either in *n build- 

possession, or immediately after the determination of 
‘ 1 • • 1 . agreement for a 

‘‘ the leases then subsisting, and so as upon every such evidenced 

only by the memorandum in writing entered in the book of A.^h au- 
thorised agent, signed not by the agent himself, hut by his clerk, al- 
though m evidence to have been approved by him, and according to 
the usual course of business. 


A. dies ; and on a bill for specific performance against the remainder- 
man, held^ first, no sufficient agreement in writing — not being signed by 
an agent properly authorised, and, if it had, yet the memorandum not 
containing some of the material terms of a lease, which were left to be 
made out by parol evidence ; secondly, not to be established as a parol 
agreement in part performed — both as it was not the agreement of the 
principal, nor of the authorised agent, and also because the remainder- 
man has been guilty of no fraud upon which to charge him with the con- 
veyances of the contract. Also, the plaintiff not entitled to compen- 
sation from A.^b representatives for money laid out by him on the faith 
of the alleged agreement — such compensation being in the nature of 
damages, and the fault lying in the plaintiff’s own negligence. 

lease 
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lease there should be reserved^ to be due and pay- 
‘^able during the continuance of the estates to be 
thereby granted, the best and most beneficial yearly 
rent or rents, to be incident to the immediate rever- 
sion, that, considering the nature of the case, could 
“ be reasonably had or gotten for the same at the time 
of making such lease, without fine, premium, or fore- 
gift, and half-yearly payable, and so as in all such 
leases there should be contained a covenant obliging 
the respective lessees to insure the premises, and con- 
ditions of re-entry in case the rent should be in arrear, 
and so as the respective lessees should severally seal 
and deliver the counterparts of their respective leases, 
and enter into covenants to repair, and other usual 
covenants.” 

On theSGth of October 1807, the plaintiff entered into 
a contract with S. P. Cockerell^ as the agent for and 
on behalf of the said Lady Bathy^ whereby, in consi- 
deration of the money to be expended by the plaintiff 
in building, Cockerell, as such agent as aforesaid,” 
agreed to let to him certain pren)iscs in PiccadiUij (part 
of the estate comprised in the will ;) and a memorandum 
of such contract, and of the terms thereof, was then 
made in writing, and entered in a book kept by CbcA:- 
crell, as follows : — Plans of the ground and buildings 
agreed to be built by Mr. Robert Blore in Piccadilly, 
where Mr. Arnold^s house now stands — the term to be 
ninety-nine years, and the rent for the first two years 
60/. per annum: and for the remainder of the term 120/. 
per annum: — Covenants as usual in the jBa/A estate.” 
The memorandum so made and entered was signed by 
the plaintiff. 

Lady Bath died in July 1808, having by her will 
appointed the defendant Codrwgfon (together with 

others, 
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blliers, of whom Codringlen survived,) her executor. 
The defendant Sir Richard Sutton (an infant) was, at 
the death of Lady Batf^ become entitled to the estates 
of which Lady Bath had been tenant for life, as tenant 
in tail by virtue of the will of his grandfather Sir 
Richard Sutton^ the remainder-man (a ) ; and the other 
defendants were the- representatives of Sir Elijah 
Iinpei/^ the surviving trustee under that will. 


1817. 

Blore 


17 . 

SUTTOX. 


The bill stating further that, in part performance of 
the agreement with Lady Bath'^s agent, the plaintiff 
had taken possession of the premises, and laid out 6000/. 
in buildings upon the same, prayhd a declaration that 
Sir Richard Sutton was bound by the agreement, and 
that he, and all other necessary parties, might be di- 
rected to grant to the plaintiff a lease of the premises 
upon the terms and conditions of the agreement ; the 
plaintiff offering to execute a counterpart of such lease ; 
or, if the Court should be of opinion that Sir Richard 
Sutton was not bound by the agreement, then an pccount 
of monies expended in repairs or otherwise, and that the 
plaintiff might be declared entitled to be reimbursed the 
amount thereof out of the personal estate of Lady Bath, 


The evidence of Cockerell^ the agent employed by 
Lady Bath for receiving the rents and for the manage- 
jnent and letting of her estates in London^ stated that 
the business of so managing and letting the estates 


(ft) It did not appear in 
the pleadings by what title 
^\t Richard Sutton c\?i\xsitdi as 
rjemaiiider-raan : but it ap- 
pears from the report of 
JLady Cavan v. Pultneyy 2 
Ves. J. 544. and was there- 
fore asumed by the plain- 
tiff’s counsel, and not resisteef 


on behalf of the defendant, 
that the remainder was cre- 
ated by the will of Lady 
Bath*s mother — the same 
instrument which contained 
the leasing power. 

See also the next case of 
Sutton Lord Chetwifnd. 

in 
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in question was conducted hi his office, and either 
personally by himself^ or by the occasional assistance 
of Noble (bis chief clerk,) or some other clerk, under 
his immediate direction. That, about the time stated 
in the bill, Nobky with the privity and under the 
immediate direction of the witness, as such agent, 
for and on behalf of Lady jBa/A, verbally agreed 
with the plaintiff to make to him a building lease 
of the premises in question for ninety-nine /ears on 
the terms above specified. That the particulars of 
the agreement were not reduced into writing, other- 
wise than by a memorandum (the same with that 
stated in the bill) being made thereof by Nohle^ by 
the witness’s order, upon a plan drawn and signed 
and affixed by the plaintiff as a description of the 
buildings which the plaintiff proposed to erect upon 
th§ scite of the premises. That Noble affixed his 
initials to such entry or memorandum ; and that the 
lease vso agreed to be granted was to commence at 
the expiration of a then existing lease, which expired 
at Christmas following the date of the memorandum. 
He deposed further that, at the time of the agreement 
being entered into, the premises in question stood 
in need of very heavy and substantial repairs, and 
that it appeared to the witness that it was better they 
should be pulled down and other buildings erected 
on their scite than that any repairs should be attempted. 
That the plaintiff had, since the date of the agree- 
ment, laid out very considerable sums in rebuilding 
the same pursuant to the agreement; but that the 
same were only in part rebuilt at Lady Bathes death, 
and only one fourth part of the whole cost at that 
time expended therein; and witness believed that, 
if the plaintiff had then stopped proceeding with the 
buildings, the same could not, in their then unfi- 
nished state, have been let for much more than the 
yearly rents of 60/.^ and 120/, reserved by the agree- 
ment, 
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ment, and that all the benefit of the improvements had 
accrued since Sir Richard Sutton succeeded to the in- 
heritance. 

The evidence of Noble was principally to the same 
effect. That of other witnesses examined on the part 
of the plaintiff went to the condition and value of the 
premises, and the money expended by him under the 
agreement. 

• 

Hart and Courtenay^ for the plaintiff. 

Firsts this is a sufficient contract in writing, signed 
by an agent duly authorised — although not by Cockerell 
himself, yet by his chief clerk, under his immediate 
direction, and according to the usual course of business 
in his office. If so, it is equally binding on the rC- 
mainder-man as a lease actually executed in conformity 
to the power. Shannon v. Bradstrcct (u). Tliere is no 
general rule by which it can be determined what con- 
stitutes agency : but in this case it is sufficiently to be 
inferred from the circumstances — the magnitude of the 
property — the course of management — and the habit 
of the office. 

Secondly^ if this is not a sufficient agreement in 
writing, then it is a parol agreement, w hich has been 
part performed, and would therefore be binding on the 
party and those deriving under him. The principle 
upon which Shamion v. Bradstreet was decided will 
apply to this case also; and, if it were to be held other- 
wise, it would be opening the door to fraud and great 
inconvenience. 

There is no principle, according to which a Court 
of equity has been induced to supply the defective 

^ (^0 1 Scho. and Lcf. 

' R 
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execution of a power, which does not apply to a case 
like the present. 

Sir S. and Richards^ for the defendant Sir 

Richard SuLton. 

The cases in which equity supplies the defective 
execution of powers, are confined to those of defects 
in point of form. Here the defect is in substance. 
The power does not authorize leases upon such terms 
as those of the agreement in question, by whicli two 
different rents are reserved, neither of them tlie best 
that could be obtained; and this alone disposes of the 
case. 

In the next place, there is !io agreement in writing. 
Nohle^s agency is not proved. He is the clerk of Mr. 
Coclerell^ not the agent of I^ady Bath ; and there can 
be no delegation of agency. 

I easily ^ as to part performance, (hat is not insisted on 
by the bill, as a jrround for the r<^!ief prayed. 

Shannon v. Bradstreet has carried the doctrine of 
equity to an inconvenient length, and it seems at 
least doubtful whether this Court would go so far 
as to recognize its authority. It is not however ne- 
cessary now to impeach it. It is enough to insist 
that the principle ought not to be extended further. 
Here is an express power, annexing to its valid 
execution the necessity of an instrument under seal, 
and a counterpart ; and in the absence of every re- 
quisite, the Court is now called upon to declare that 
an agreement so imperfectly made is tantamount to 
the execution of the power so as to bind the remainder- 
man. In the case cited, Lord Redesdale himself ex- 
presses 
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presses a doubt whetlier, if it had been (he case of 
a parol agreement in part performed, it could have been 
enforced against the remainder-man, observing that 
the party himself is held to be bound by a part per- 
formance principally on the ground of fraud, which 
is personal. But the remainder- man has been guilty 
of no fraud. Why is he to be subjected to the in- 
convenience of having this agreement forced upon 
him in direct violation of the statute? 

Bell and Dowdeszoell^ for (he defendant Codririglon. 

If this be a sufficient agreement within the statute, 
then it is binding on the remainder-man. But it is not 
such an agreement. 

Supposing, however, that there were a valid agree- 
ment, and that the Court should hold tliat the re- 
mainder-man is not bound by it, still this is no case 
for compensation, but the plaintiffi rnui-t be left to 
Ills action for damages. DenUm v. Stczmrt (e), if to 
be supported at all, is no authority for the present 
case: but there the d€'fendant had it in his power to 
perform the agreement ; and, while the suit was 
pending, put *it out of his power to do so by his 
own act. And in Todd v- Gce{h) Lord Eldon says, 
(hat the case of Deiiton v. Stewart^ if not to lie sup- 
ported on that distinction, is not according to the 
principles of the Court. 

llarl^ in reply. 

The case is very peculiar, and must be considered 
in all its bearings. There can be no doubt that 

(a) 1 Cox. 25S, cited I (&) 17Vrs. 273. Gwillim 
Ves.'j. 329. and 17 Ves. 27(). v. Stone, 14 Ves. 3 28. Sugd. 
Grecmcaj/ v. Adams, I*? Ves. Vend. & Purch. 188, 9, 

395 . 

R 2 
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there fs a contract signed by an agent properly au- 
thorised; for the act of iYoi^/tMinder CockerdVs im- 
mediate direction is the act of Cockerell himself. 
There is no fact in dispute — no conflict of evidence — 
no imputation on the hona fides of the transaction. 
The contract is a beneficial contract, and equally for 
the advantage of all parties. 

As to the power, this is not a mere ordinary leasing 
power, and must be regarded with reference to the 
quality of the property and the nature of the case. 
There is nothing to, exclude a lease for the purpose of 
building, or to prevent a variation in the rent accord- 
ing to the actual value; and it is in evidence that these 
rents were fixed by a bond fide estimate made by per- 
sons of competent judgment. 

Admitting the principle, that delegatus non potest 
delegare^ this is a case to be determined by the usual 
course of management — a course of management pur- 
sued for a series of years, and recognized by the 
owners of the property, who must be taken to have 
adopted the acts of those to whom the principal agent 
has confided a part of that management as the acts 
of the agent himself. Noble was the servant, not the 
delegated agent, of Cockerell ; and qui facil per 
allerunij facit per se. As to the agent by his sig- 
nature binding the principal, see Kemys v. Proctor (a)^ 
White v. Proctor See. Mr. Siigden^ in his Trea- 
tise on Powers (c), mentions an opinion given by 
Lord Kenyon^ that ever since the case of Leach v. 
CampheM{d)^ a lease by parol from year to year by 
a tenant for life with a power, is binding in equity 

(a) 3 Ves. & B. 57. (c) 2d Ed. p. 358. 

(b) i Taunt. 209. See (d) Ambl. 740. Appx. to 
Sugd. Vend, k Pur(^i. 81. Sugden on Powers, No. 13. 

upon 
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upon the remainder-man. As to the doubt expressed 
by Lord Redesdale in Shannon v, Bradslreet^ the only 
difference between a written and parol agreement is on 
the ground of the latter opening a door to fraud ; and, 
where the agreement is evidenced by acts of part per- 
formance, it amounts in principle to the same thing. 


1817. 


Blore 

V* 

SuXTON. 


With respect to the alternative prayed by the bill, 
your Honour, in Greenwaij v. Adams^ thought there 
was nothins: unreasonable in the decision of Denton v. 
Stewart. We admit that this is not a Court that can 
award damages : but, if we have been led by the act of 
Lady Iiat/i*s agents to expend money on the faith of an 
undertaking which they are unable to execute, it is rea- 
sonable that wc should call upon her representatives to 
repay us the money we have laid out ; and this Court 
will decree an account to be taken accordingly. 


The Master of the Rolls. 

This is a bill for the specific performance of an agree- 
ment to grantti lease. Theagreeincnt is alleged to have 
been entered into with the agent of the late Countess of 
JJuf//, who was tenant for life, with a power of grant- 
ing leases in the manner and on the terms specified in 
the. power ; and the question is, whether there he any 
such agreement in this case as is binding upon the re- 
mainder-man, the defendant, Sir Richard Sutton. 

It appears to me that there is no sufficient agreement 
in writing ; first, because Charles Nohle^ who signs his 
initials to the memorandum written on the plan, isnei- 
ther alleged by the bill, nor proved by the evidence, to 
have been the authorised agent of Lady Bath; secondly. 

, * because 
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becaiK<«e the niemorandum does not contain some of the 
material terms of a building lease, which this was. It 
merely specifies the rent, and the number of years. It 
does not even specify the commencement o.f the lease. 
Ry the parol evidence, indeed, it is ^i^id, that it was to 
be from the expiration of a subsisting* lease. But then 
the whole agreement is not in w riting. 


Tt was insisted, however, that there is a parol agree- 
ment, in part executed ^ for the plaintiff has expended 
large sums in building upon the premises, partly inLady 
lifetime, but principally since her death. The 
agreement, it is said, ‘is therefore binding on the remain- 
der-man. It is rather difficult to say, that there is even 
% a parol agreement by an authorised agent of Lady Bath. 
For the evidence is, that Noble^hy the direction and with 
the privity of Mr. Cockerell^ who was Lady Bathes 
agent, did make a verbal agreement with the plaintiff. 
This seems rather a delegation of CochefeW^ authority, 
than the personal exercise of it. He does not appear 
to have had any communication with the plaintiff. He 
does not say, I ratify the terms agreed upon by Noble ^ 
but, I authorise Noble to make the agreement. Suppos- 
ing, however, that, by the effect oWockerelF^ direction to 
Noblc^ this can be construed to be the parol agreement 
of Cockerell himself and that, subsequently to such 
agreement, and on the faith ofit, an expenditure has been 
made by the plaintiff, there is no authority for holding 
that the remainder-man is bound by such an agreement. 


It is considered as a fraud in a party permitting an 
expenditure on the faith of his parol agreement, to at- 
tempt to take advantage of its not being in writing. 
But of what fraud is a remainder-man guilty, who has 
entered into no agreement, written or parol, and has 
done no act, on the faith of which the other party could 
^ have 
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have relied ? The only way in which he could be af- 
fected with fraud, would be by shewing, that an ex- 
penditure had been permitted by him, with a knowledge 
that the party had only a parol agreement from the te- 
nant for life. Without that knowledge, there is nothing 
in the mere circumstance of expenditure. For the primd 
facie presumption is, that he who is making it has a 
valid lease under the power, or at least a binding agree- 
ment for a lease. That the remainder-man in this case, 
or those acting on his l)ehalf, had any such knowledge, 
is neither alleged, nor proved. The reason, therefore, 
fails, on which the case of a parol agreement, in part 
performed, is taken out of the statute of frauds. 


1817. 


Blohe 


V. 

Sutton. 


On the strict construction of the power, the remainder-^ 
man would only be bound by a lease executed conform- 
ably to it. But Lord Iledesdale has, I think, in the case 
of Shannon v. Bradslrect («), given satisfactory reasons, 
why a clear, explicit, written agreement ought, in equity, 
to be held equivalent to a lease, and as binding on the 
remainder-man as a formal lease conceived in the same 
terms would have been. But, to go farther, and say, 
that a man shall be bound not by his own parol agree- 
ment, but Ixy the uncoramunicated and unknown parol 
agreement of another person, would be to break in upon 
the statute of frauds, without the existence of any of 
the pretexts on which it has been already too much 
infringed. 


On the supposition that the plaintilT cannot obtain 
specific performance, he prays that he may be reim- 
bursed for his expenditure out of Lady assets. 

This would be, as against her representatives, a decree 
merely for damages, and not a compensation for the 
benefit her estate has received. Jt is the estate of the 

(«> J Sell. Let'. .Vi. 

remain del - man 
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remainder-man that is benefited by the houses built upon 
it. The competency of a Court of Equity to ^ive da- 
mages for the non-performance of an agreement has, 
notwithstanding the case of Denton v- Stewai't («), been 
questioned by very high authorities. that case, how- 
ever, the party was guilty of a fraud, in voluntarily dis- 
abling himself to perform his agreement, and had an 
immediate benefit from the breach of it. But Lady Bath 
never refused to perform the agreement. On the con- 
trary, the plaintiff alleges, that, if she had lived, she 
would have granted him a lease. Then the case is only 
that he himself has been so improvident as not to get 
from Lady Bath that Which, he says, she would have 
given, him ; namely, a lease that would have been bind- 
ing on the remainder-man. Tttiat, surely, is not a case 
in which a court of equity will exercise a doubtful 
jurisdiction, by awarding damages for a loss^ which, if 
it shall ever be sustained, will have been occasioned, 
more by the plaintiff’s negligence, than by Lady BaMs 
fault. I say, if it shall be ever sustained ; for it does 
not appear that the plaintiff has been yet evicted ; and I 
cannot believe that Sir Richard Snlion^ when able to 
judge and act for himself, will think of taking the benefit 
of the plaintiff’s improvements, without making him a 
compensation for them. But, be that as it may, I 
should not be warranted in straining general principles 

in order to obviate the hardship of a particular case. 

* 


The bill must be dismissed, but without costs. 


(a) 1 Cox. 258. and see before, p. 248. 
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Sir RICHARD SUTTON, Baronet, (an Infant, by 

his next friend,) . - - Plaintiff; 

AND 

Lord Viscount CHETWYND, OSBORN MARK- 
HAM, the Earl of DARLINGTON, and JOHN 
PADDY, - * - - - Defendants. 


1817. 

RoLts. 

1812 . 

Tiiu. Term, 
1817 . 
Aug. 25 . 


T^ItANCES, the wife of .Sir William Pultency^ 
JL^ Baronet, by her will made in execution of a 
power reserved to her in her marriage settlement, de- 
vised or appointed certain estates therein mentioned, 
to the use of her daughter Henrietta Laura Pulteney 
(afterwards Countess of iiath) for life, with remainder 
to her first and other sons in tail male, with several 
remainders over, and with an ultimate remainder, in 
default of such issue as therein mentioned, « to the use 
of Sir Richard Sutton^ the grandfather of (he plainti/f; 
and died, leaving the said Henrietta Laura Pultenei/y 
(then an infant) her only child. 


Covenant in 
marriage arti- 
cles ill favour 
of a stranger 
held merely vo- 
luntary, and 
not to be sup- 
ported by the 
marriage consi- 
deration. 


Henrietta Laura Pultcncy (while still an infant) 
became entitled, to her and her heirs, according to the 
custom, to certain copyhold premises hoi den of the 
manor of Stoke Newington ; and being so entitled, she 
was, on the 20th of September 1784, admitted tenant? 
and on the 8th of August 1789, surrendered the pre- 
mises “ to such use or uses, and for such estate and 
estates, as she should by her last will declare, limit, 
and appoint the same,” 

By articles of settlement dated the 23d ot July 1794, 
previous to the marriage of the said Ilenrieita Laura 
Pulieney (then Countess of Bath) with Sir J ames Pullc- 
ncy^ Bart, and made between the said Sir James PuUe- 
ney of the first part, the said Count<Sss of Bath of the se- 

' * coiid 
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cond part, Sir PF. PuUeney (father of the Countess) of 
the third part, and the defendants Lord Cheiwyndnod 
3Iarl<ham and another (trustees) of the fourth part ; 
reciting that the Countess was entitled (among other 
things) to the said copyhold premises, and that Sir Jamey 
PuUeney thereby consented to enter into an agreement 
that all the real and personal estate of Lady Bath (ex- 
cept as therein excepted) should (previous to the mar- 
riage) be conveyed to the said trustees and their heirs, 
executors, &c. upon the trusts therein mentioned, and 
so that, for the purpose of making a provision for 
younger children of the marriage, the several estates 
therein specified (including the copyholds) should be 
made an accumulating fund for the benefit of younger 
children, in the manner and upon and subject to the 
terms and conditions after mentioned, it was witnessed 
that, in pursuance of the said agreement, it was thereby 
declared and agreed, and the said Lady Bath^ with the 
consent of the said Sir J . PuUeney^ did thereby for her- 
self, her heirs, &c., covenant and agree to and with 
the said trustees, their heirs, &c. that, in case the mar- 
riage should take effect, she, and all persons claiming 
any interest in trust for her in the several estates to 
which she was entitled as therein mentioned, (except as 
therein mentioned), should, within six months after the 
solemnization of the marriage, do all such acts as should 
be necessary for granting to and vesting in the said trus- 
tees and their heirs all the estates (including the copy- 
holds), and that the same might (as to part, after the 
decease of Sir W, Pullniey her father, and as to the re- 
mainder, after her own death) be made an accumulating 
fund for the benefit of such younger childi^cn as therein 
mentioned; and, subject thereto, in trust to make such 
conveyances and assurances thereof to and fortlie benefit 
of such person or persons, and for such estate and estates, 
and subject to such powers and conditions, as she (the 
1 * said 
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said Lady Bath) should in manner therein mentioned 1817, 

direct or appoint; and, in default of appointment, to 

stand seized thereof durin^: the coverture for the sole Sutton 

and separate use of Lady Bath^ and after her death, as Ciietwvnu* 

to 80 much and such parts as were by the said will of 

Frances Pultenctj (her motlicr) devised or appointed, or 

intended so to be, in trust for such person or persons, 

and for such estate and estates, &c., as by the said will 

of Frances Pultenei/ was expressed concerning the same j 

and as to the remainder (including the copyholds) in 

trust for such person or persons, and for such estate 

and estates, &c. as by the said will of Frances Pulteney 

expressed concerning the said former estates, or as near 

thereto as the deaths of parties, and other contingencies, 

would admit. 

Sir Richard Sutioii (the devisee of Frances PiiUency) 
died in the lifetime of Lady Bath^ leaving the plaintifl* 
his grandson and heir at law ; and Lady Bath died in 
Julj/ 1808 without issue, and having made her will, but 
not having thereby or otherwise made or executed any 
further appointment of the copyholds. 

The bill, alleging that, upon the death of Lady Baih^ 
the plaintiff became entitled in equity under the mar- 
riage articles to the copyhold premises, the legal estate 
in which had descended to the defendants the Earl of 
Darlmgton and John Paddy ^ who had procured them- 
selves to be admitted tenants thereto, prayed tliat the 
articles might be decreed to be specifically performed 
and carried into execution, and that the defendants the 
Earl of Darlington and Paddy might be directed to 
surrender the copyholds, in order that the defendants 
Lord Chetwynd and Marlham might be admitted tenants 
upon the trusts of the articles, or that the same might 
be surrendered to the plaintiff and his heirs, and pos- 


session 
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1817, session thereof delivered to liini, a«d an account of 
rents and profits, &c. 

SCJTTON 

ZJ, 

Cir^Twrm, The defendants, the Earl oi Darlington and Paddy ^ 
by their answer alleged that neither the plaintiff nor his 
grandfather was a party to Lady Bailfs marriage ar- 
ticles, and that the plaintiff ought to be considered in 
equity as altogether a stranger to the same and not en- 
titled in consideration of blood or otherwise to have the 
same specifically performed for his benefit by divesting 
the defendants of their legal estate and possession. 

The principal question was, Whether the consider- 
ation of marriage could be held to extend, under the co- 
venant in the articles to all the provisions of the will of 
Frances Pidicnvy^ or whether that covenant was merely 
voluntary as to Sir Richard Sutton and his descendants, 
who were strangers to the settlement. 

The following cases were cited in the argument. 
Jenldns V, Keymis {a)^ White v. Stringer (h)^ Osgood 
V. Strode (c), Stephens v. Trueman (d), &c. ; and see 
Sugden's Vendors and Purchasers, chap. lb. scot. L 
(4;th Ed. p. 535. et seq.) Clayton v. Wilton (c), Fair- 
field V. Birch (/), &c. 

Licach and Dozodeswcll^ for the plaintilf. 

S\v'S, Rornillyy Fonhlanquc^ and Ilorne^ for the de- 
fendants Lord Darlington and Paddy, 

[I was not present when the case w as argued.] 

(a) lLev.lM).237. iClui. (d) 1 Vcs. 73. 

Ca. 105. (e) Cited in Sugd. p. >37. 

ih) % Lev. 105. (/) Ib. p. 539. 

(c) 2P. W.245. 


The 



CASES IN CHANCERY. 


The Master of the Rolls. 

This is a bill for the specific performance of a cove- 
nant contained in the arliclcs of agreement made on the 
marriage of the late Sir J amesPuliency and the Countess 
of Bath. And the question is, whether the covenant^is 
to be considered as merely voluntary, and therefore not 
to be carried into execution in a court of equity, or 
whether the consideration of marriage does not extend 
to all the limitations and agreements contained in the 
articles. 


Sutton 


Chetwynd* 


By the articles, in this case, it was agreed that, in 
events that have happened, the copyhold estate in 
question should go according to the limitations of the 
will of Lady Bathes mother. Under that will, Sir 
Richard Sutton^ the plaintiff’s grandfather, was the 
ultimate remainder-man in fee. Sir Richard was no 
party to the articles, nor is he mentioned in them. Of 
course, no consideration whatever moved from him; nor 
docs it appear that he was related in blood to any party 
from whom any consideration did move, or indeed to 
any of the parties to the marriage articles. 

It seems, therefore, that nothing short of the esta- 
blishment of the broad general proposition attributed 
to Lord Chief Justice Hale in Jenkins v. Keymis (a) 
could support his claim. 

When this cause was heard, it was stated that there 
was a case depending in the Court of King’s Bench, 
upon a reference from the Court of Chancery, in which 
the general question might possibly be decided. It af- 
terwards appeared, however, that the case alluded to 
turned upon its own particular circumstances, and would 
(«) 1 Lev. 150, 237. 1 Cluii. Ca. 105. 

be 
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Sutton 

V. 

Chetw ^no. 


he no precedent for the decision of the question before 
me. In the mean time the case of Johnson v. hegard 
had occurred here, in which the question was, whether 
limitations in a marriage settlement to the brothers of 
the settlor were good against a subsequent purchaser for 
a^yaluable consideration. That case being sent to law', 
my judgment was again suspended ; for, although a de- 
cision in favour of the brothers would not necessarily be 
an authority for the plaintiff’s claim, a decision the 
other way w'ould he a direct authority against it. The 
case has been lately decided, and the Court of King’s 
Bench have certified fhat the limitations to the brothers 
were void against the purchasers. This decision expressly 
negatives the proposition, that every limitation in a 
settlement is protected and rendered valuable by the 
consideration of marriage. And, to that extent, I en~ 
tircly concur in the opinion given. 1 Say, to that ex- 
tent; because the negative of the general proposition is 
siifEcient for the decision of the present cause, and 1 do 
not wish to prejudice any other question that may be 
made when the certificate comes before the Court for 
confirmation («)• 


(a) The case of Johnson 
V. Legard is not yet reported. 
On the loth and 1 7th of Ju{y 
1818 it came before the Vice- 
Chancellor for further direc- 
tions upon the certificate, 
when His Honour was pleased 
to confirm the same. The 
case of Smith v. Garland 
(ante, Vol. IL p. 123), was 
cited in argument, but held 
not to govern the question in 
Johnson v. Lrgard^ the bill, 
in the latter rase, beii^g filed 


by creditors, and hy the per- 
son claiming under the volun- 
tary settlement, not by the 
settlor, as in S??iith v. Gar^ 
land. In both cases the de- 
fendant (who was the jiur- 
chaser) raised hy his answer 
tlie objection to the title 
founded on the voluntary 
settlement, but submitted to 
perfoim the agreement if the 
Court should be of opinion 
that a good title could be 
made. 


There 
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TThere are, certainly, cases in which a Court of Ii*C[uity 
has executed covenants in marriage settlements in favour 
of collateral relations (rt) ; but 1 am not aware of any, in 
which it has been laid down, that a covenant in favour 
of a stranger is to be carried into execution, merely be- 
cause it is found in a marriage settlement. For aught 
that appears in this cause, Sir Richai'd Sutton must be 
taken to be a mere stranger ; and, therefore, the bill 
must be dismissed, with costs as to the trustees, without 
costs as to the heir at law. 


1817. 


Sutton 

V. 

Chetwvnd. 


(«) See Pulvertofl v. Vulverioft^ IS Ves, 92, and cases 
cited. 
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W. II. WORUALL, and ANN WORRAI.L, In- 
fants, - • - - . Plaintiffs; 

AND 

A. JACOB (Assignee of GRAHAM WII^iKINSON, 
Bankrupt), ANN WORRALLjWidow, and Others, 

Defendants. 

B y settlement made after the marriage of Graham 
nVkhison (a trader liable to the bankrupt laws) 
and Mary his wife, in consideration thereof, Wilkinson 
and his wife conveyed an estate (to which she was en- 
titled as tenant in tail under the will of her father) in 
order that a recovery iinight be suffered (which was suf- 
fered accordingly) to the use of the husband for life, 
remainder to trustees to preserve, &c., rfmainder to the 
wife for life, remainder to the children of the marriage, 
as thibhusband and wife jointly, by deed, or (in default 
of joint appointment) as the survivor should, by deed 
with or without power of revocation, or by will, ap- 

contracted by her during the separation, to release his remainder 
in fee in certain estates, (of which he was tenant for life, with remainder 
to the wife for life, with remainder to the issue of the marriage, wHth re^ 
mainder to himself in fee,) to such uses, &c. as the wife Shall by deed 
or will appoint ; with pow er to the wife to revoke the uses of such deed 
or will. 

The wife executes the power by deed, which she retains in her pos- 
session, and afterwards alters, and re-cxecutes. 

Held, that the covenant, although entered into on occasion of a 
separation between husband and wife, w’as yet binding in equity, being 
made to a third party ; secondly^ that it might be supported against 
creditors, under the statute of James j by the consideration of indem- 
nity against the wife’s debts and engagements ; thirdly^ that, the deed 
of appointment containing no power of revocation, although it was 
contained in the instrument creating the original power, the re-execu- 
tion was void, and the original appointment therefore was decreed to 
be carried into execution. ^ 

point, 


llOLLS. 
1816. 
JVov, 18. 
1817. 
11 . 


By deed of se- 
paration the 
husband (a 
trader liable to 

t 

the bankrupt 
laws) covenants 
with a trustee 
for the wife, in 
consideration of 
being indemni- 
fied from all 
debts and en- 
gagements 
which might be 
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point, and, in default of appointment, to theuscoftlie first 
and other sons of the marriage in succession, in tail, re- 
mainder to all and every the daughters of the marriage 
equally as tenants in common in tail, and in default of 
such issue, to the use of the survivor of them (the said 
G. Wilkinson and his wife), his or her assigns for ever. 


1817, 


WoJUtALL 

Jacob. 


A separation afterwards took place between Wilkin- 
son and his wife ; and by indenture entered into on the 
occasion of that separation, and made between the sa||{ 
Graham Wilkinson and Mary his wile of the one part, 
and William Worrall (who was brother to Mrs. Wilkbi- 
son^ and father of the infant plaintifts) of the other 
part, reciting the settlement, and that in consideration 
thereof Wilkinson had agreed to enter into covenants 
for payment to his said wife of an annuity of 70/, for 
her sole and separate use during such separation, and for 
releasing to her, or such persons as she should appoint, 
the remainder or remainders in fee to which he might be 
entitled under the settlement in default of issue, and that 
Worrall had agreed to save harmless and indemnified 
tliesaid Wilkinson^ his executors, &c, from all debts and 
engagements, that his wife might contract during the 
separation, Wilkinson coveu^nted with accord- 

ingly, that, in case lie should survive his wife, and there 
should be no issue of the marriage at her death, he 
would, immediately on her death, release and assure 
unto trustees, or otherwise,” all his remainder in fee, 
after his own decease, in the said estate, to the use of 
such persons, and for such estate, &c., and upon such 
trusts, &c., with or without power of revocalion and 
“ new appointment, as his said wife should, notwitli- 
standing her coverture, by any deed under her hand 
and seal (executed as therein mentioned) or by will 
(which deed or will she was thereby fully authorised 
to make, alter, or revoke,) notwithstanding her co- 
VoL. HI. S vertnre 
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1817. “ verture appoint and, in default of appointment, 

to the use of her right heirs for ever (a). 

WOKRALL 

Jacoh. Hy deed poll, dated the S.5th of Aprils 1797, duly 
executed according to the power. Mar?/ ap- 

pointed that, in case of her death, living her husband, 
he (the said G, JVilhinson^) should, immediately after 
her decease, convey the said remainder in fee to the use 
of the said IF. II. Woirall for life, and after his de- 
Olsase to the use oi his’children as tenants in common. 

Afterwards, on the !^8th of the same month, the deed 
was resealed and redelivered by 3'lar?y Wilkinson in the 
presence of the same persons who were witnesses to the 
first sealing and delivery thereof; an interlineation hav- 
ing been first introduced, after the estate for life to W. 
II. Worrallj to the use of A?rn JVorrall his wife for 
her life, and after the several deceases of the said W. 
H. Worrall and Ann his wife,’* to the children as before. 

Mar?/ Wilkinso?i died in Scplcnihcr^ 1799, without 
having had any issue, leaving her husband, and the said 
TV. JI. Worrall^ surviving. 

In Fcbruaiy/^ 1805, a commission of bankrupt issued 
against Wilkinson^ under which the defendant, Jacoby 
was chosen assignee. 

Graham Wilkinson (the bankrupt) died in Ma?/^ J807, 
without having ever made, and without having been 
called upon to make, a conveyance of the estate accord- 
ing to his covenant. 

(a) This deed is not suf- judgment, founded either on 

hciently set forth in the inspection of the deed itself, 

pleadings ; but the true na- or on the admission of par- 

ture of its provisions may be ties at the hearing, 

collected from Ills nonour’s 


Worrall 
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Worrall 7kho died, leaving- the plaintiflfs his children, 
and the defendant Ann Worrall his widow, surviving. 

The bill filed by the children of Mr. and Mrs. Worrall 
insisted that the re-execution of the deed of appointment 
by Mrs. Wilkinson did not alter the legal effect of the 
deed, for that, after it was executed, she had no power 
to revoke, or appoint to any new uses ; and it prayed 
(as against the assignee) a conveyance of the estate, pur- 
suant to the covenant of the deed of separation and*the 
appointment ; and an account of the rents and profits. 

Sir S. Romilli/ and for the plaiiuifis. 

for the defendant Mrs. WorralL 

Agar and Pcp?/Sy for the assignees. 

Wclkcrelly for another party in the same interest. 

Three questions were raised; first, upon the deed of 
separation, whether a court of equity would carry into 
execution the covenant which it contained, being a co- 
venant arising out of, and founded upon, that transac- 
tion ; as to which were cited I^ord St, John v. lAidjy 
St, John (a)j Legard v. Johnson (5), L,ord Itodnei/ v. 
Chambers, (c) 

The second question w^as, whether the covenant, if 
otherwivse to be supported, was not void as against cre- 
ditors, being unsupported by any valuable consideration, 
and Mr. Wilkinson having been (as appeared from the 
evidence) a trader at the time of entering into it. And, 
as to this, it was said that the case came %vithin (he sta- 
tute oiJamcs{d). Buiitwasaiiswcredjtliat the covenant 
from the trustee to indemnify the husband against the 

(a) 11 Ves. 520 other cases cited in Lord y, 

(5) 3 Ves. 352. • Ladi/ St. John. 

(c) 2 East 283- And see. (d) 1 Jac. 1, c. 15. § 5. 

S 2 debts 


1817. 

WoERALL 

V, 

Jacob. 
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1817. debts of the wife was in itself a sufficient valuable con- 
sideration to support the transaction ; and Stephens v. 

WouRALL Olive {a) was principally relied upon in support of 
Jacob. that proposition. 

The third point was as to the claim of the widow 
Mrs. Worrall to an estate for life under the deed of ap- 
pointment, as it had been re-executed and redelivered 
by Mrs. Wilkmson^ no power of revocation having been 
reserved in the instrument of appointment, although 
contained in the original power. Jlele v. Bond (i). 
But in answef to this it was observed that the deed 
was voluntary on the part of Mrs. JVilJdnson^ and, 
after its first execution, had been retained by her in her 
own custody ; and it was said that, where the possession 
of such a deed has not been parted with, it still remains 
in the power of the maker of the instrument to alter or 
vary it at pleasure. Clavering v. Clavering (e), Naldrcd 
v. Gilliam (rf), Boughton v. Boiighton, (e) 

[My note of the arguments in this case being very 
imperfect, 1 have l)een induced to subjoin in a note tlio 
substance ofopinions of counsel taken upon the occasion 
inenlioned below, and which were the ioundation of 
most that was afterwards urged on both sides at the 
hej*ring.J (/) 

(а) 2 Bro. C. C. 38. And 
sec the other cases referred to 
in his Honour’s judgment. 

(б) Pre. Cha. 474. 1 Eq. 

Ab. 342. and more fully stated 
in Sugden on Powers, Ap- 
pendix, No, 2. 

See also Sugd. on Powers, 
sect. 7. p. 303. & seep second 
edition. 

(c) 2Vern.473. 

(d) 1 P. Wms. 579/ 

1 Whether 


(e) 1 Atk. 625. 

(J) After the death of 
Mrs. JFilkhison^ and before 
the bankruptcy of her hus- 
band, a case was submitted 
to counsel, in which, after 
stating the deed of separa- 
tion, as recited in the deed 
of appointment, and also the 
deed of appointment, their 
opinions were asked as to the 
following queries ; — 
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The Master of the Rolls. 

By a settlement executed by Graham Wilkinson and 
his wifcj the estate in question in thiscauscj which had 

been 


Whether the deed of 
separation containing the 
power of appointment, and 
the deed of appointment 
made in pursuance thereof, 
can stand good as against 
a legal and bonti fide pur- 
chaser, or against a cre- 
ditor, who might prose- 
cute a commission of bank- 
ruptcy against Graham WiU 
kinsdn grounded on an act 
committed long after the 
execution of the deed of 
separation ? Or whether 
the deed of separation is 
Toid, and the subsequent 
appointment also, aiid Mr. 
Wilkinson has still an estate 
in fee in the premises 
(he now being in posses- 
sion ?’’) 

1 . If the deed of the 1 6th 

March 1780 was the only 
deed executed on the separa- 
tion of Mr. and Mrs. Wilkin^ 
sow, and there was no con- 
tract or arrangement between 
them, under which Mr. IFf/- 
kinson was benefited, his 
agreement in that deed to 
convey the estate, in the 
event of his surviving Mrs. 
Wilkinson^ to such uses as 
she should appoint, was pure- 
ly voluntary, and therefore 


falls within 1 l.c. 15. s.5. 
by which the commissioners 
of bankrupts are authorised 
to convey to the assignees 
all the bankrupt’s lands and 
goods previously sold or dis- 
posed of by him, unless such 
sale or disposition of them 
was made bit the marriage 
of his children or for some 
valuable consideration. If 
therefore a commission of 
bankrupt should be sued 
out against Mr. Wilkinson^ 
though grounded on an act 
committed long after the 
execution of the deed of se- 
paration, the bargain and 
sale of the commissioners 
would vest the estate in the 
assignees for the benefit of 
the creditors. Independent 
of a commission of bank- 
ruptcy, by the 27 Eliz, c. 4. 
a settlement without a valu- 
able consideration is void 
against subsequent pur- 
chasers. And it bas been 

f 

held that this extends to 
purchasers even with notice 
of the settljement. {Evdin v. 
Tetnpler^ ^®ro. C. C. 148.) 
It should seem, therefore, 
that, on the supposition I 
have stated, of the transac- 
tion Testing solely on iho 
deed of separation, Mr. 

Wilkinson 


1817 . 

Work ALL 

Jacob. 
August 11* 
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been origmally her property, stood limited, in default 
of issue of their bodies, to the survivor of them in fee. 

• A separation 


Wilkinson may now make a 
good title to a purchaser of 
the estate, though that pur- 
chaser should have notice of 
the separation ; and even 
without resorting to either of 
these statutes, as the legal 
estate is evidently vested in 
Mr. Wilkinso^ it Is very 
doubtful whether, if the se- 
paration deed is voluntary, 
a Court of Equity would de- 
cree either Mr. Wilkinson to 
execute a conveyance, or 
otherwise carry the agree- 
ment of that deed into ex- 
ecution.” 

2. The appointment exe- 
cuted by Mrs. Wilkinson^ 
under the power reserved to 
her by the deed of separation, 
is an effectual, valid, and ex- 
isting appointment; not at all 
coming within the statute of 
Elizabeth in favour of credi- 
tors; and the same cannot 
be affected by any sale to 
be made by Mr. Wilkinson^ 
or any act of bankruptcy 
committed by him; and 
no effectual can be 

taken to destroy the effect 
thereof. Mrs. Wilkinson was 
a purchaser for a valuable 
consideration under the deed 
of separation, even lif no 
clause is therein inserted 


(which I have no doubt there 
was) to indemnify Mr. Wil-> 
kinson against her debts. If 
any authority were necessary 
to be resorted to, the case of 
Stephens v. Olive (2 Bro. C. 
C. 90.) and the note of King 
V. Brewery at the end of that 
case, arc decisive on the 
question.” 

The case was then sent 
again to the gentlemen who 
had given these different 
opinions, and who wrote 
upon it as follows. 

1. The personal under- 
taking of the trustee to 
indemnify him generally 
against all Mrs. Wilkinso7i''s 
debts might, ^ perhaps, be 
considered a benefit to Mr. 
Wilkinson; and, if there be 
such a contract, might take 
it from the conclusion of law 
upon which the whole of my 
opinion proceeds. But, if 
there be no such covenant, 
and Mr. Wilkinson did not 
otherwise derive a benefit 
from the separation, I think 
the settlement would be con- 
sidered to fall within the 
statutes, and would therefore 
be void against a purchaser 
for a valuable consideration, 
I have only to observe fur- 
ther, 
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A separation afterwards taking place between them, Mr. 
Wilkinson covenanted with a trustee to pay his wife an 

annuity 


ther, that the statute of 
Elizabeth contains a dif- 
ference with respect to cre- 
ditors and purchasers, and 
that this distinction is pre- 
served in all the decisions 
upon the statute*’’ 

2. 1 think that a separa- 

tion alone between man and 
wife would be a good con- 
sideration within the statute 
27 Eliz, but that a cove- 
nant from trustees is not 
only a good but a valuable 
consideration, and would take 
a conveyance out of the sta- 
tute of either Elizabeth in fa- 
vour of purchasers, or James 
in favour of creditors.” 

In consequence of the dif- 
ference still prevailing in 
these opinions, a case was 
now submitted to two other 
gentlemen, in which, taking 
it for granted that a covenant 
from the trustee to indem- 
nify Mr. W. from his wife’s 
debts was contained in the 
deed of separation, and bear- 
ing it in mind that Mr. IV. 
thereby agreed to pay, and 
did actually pay her an an- 
nuity of 701. from the date 
of such deed of separation to 
the time of her death, and 


then paid the expenses of 
her funeral, the following 
queries were subjoined ; — Is 
a separation between man 
and wife considered, either in 
law or equity, a good con- 
sideration, within the mean- 
ing of the statute of Eliza-^ 
heth9 An(L if a covenant 
to indemnity from debts ac- 
tually exists, whether that is 
such a valuable consideration 
as to take the case out of the 
statute of James P” 

1. The separation of Mr. 
and Mrs. Wilkinson^ on the 
terms of his allowing her a 
separate maintenance of 70l. 
per annum^ guaranteed by 
the covenant of a third per- 
son from any debts she might 
contract, cannot be con- 
sidered a valuable consider- 
ation within the statute 
1 Jac. 1. c. 15. s. 5. Iff 
therefore, the deed of separa- 
tion and consequent appoint- 
ment could be considered in 
the nature of a conveyance, 
I should be of opinion that, 
on a commission of bank- 
ruptcy feng now issued 
against Mr. IVilkinsorif the 
fee in question would pass 
by the commissioners’ bar- 
gain, and sale under the 
above 


1817 . 

Wqurall 

V. 

Jacob. 
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rent estate in fee to such person as she should by deed 

WoaaALJu 

V, 

Jacob* ^ 

above statute, as if no such think, that a good and hona 

deed of separation or ap- fida consideration under this 
pointment had ever existed ; act will admit of a much more 
and, consequently, that the extensive construction than 
assignees under such com- the valuable consideration re- 
mission would be at liberty quired by the statute 1 J«c. 
to sell the same for the bene* 1. c. 15. s. 5. I therefore 

fit of the creditors seeking hold it by no means clear, 

relief under suc^^ommis^ion. that a purcliaser from Mr. 
Cut, inasmuch as the free- Wilkinson would hold the 
hold is clearly in Mr. WiU premises free from the con- 
Jcinson^ he having never ac- tract contained in the deed of 
tually conveyed the same to separation. At all events, I 
the appointee, but only think, this point will fairly 
covenanted so to do, I am admit such difference of opi- 
of opinion that, on this nion, as to preclude all hopes 
ground, (independently of of a purchaser, without the 
the statute of James^) the aid of a commission of bank- 
commission of bankruptcy ruptcy. Upon the whole, I 
would operate upon it, the am of opinion, that a com- 
Court of Chancery having in mission of bankrupt against 
several cases refused to carry Mr. Wilkinson, yrould have 
voluntary contracts into exe- the effect of appropriating the 

cution against the assignees, value of the fee in question 

Whether, without a commis- towards the payment of his 

sion of bankruptcy, Mr. Wil^ creditors, and that such mea- 
kinson himself could, under sure is the only way under 
statute 27 Eliz, c. 4. make which that end can be ob- 
a good title in fee to a pur- tained.” 
chaser, appears to me a very 

doubtful point, in as much as 2. If the contract of the 
the 4th section that act trustees to indemnify Mr. W„ 
provides that it sh^ll not im- against his wife's debts be a 
peach any conveyance, assur- valuable consideration within 
ance, &c, made upon a good the statute of the 1st of 
and bon& Jide consideration. James^ the deeds of separa- 
Now I strongly incline to tiou and appointment are 

good 
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or will appoint. The trustee, on his side, covenanted 
to indemnify the husband against the wife’s debts, and 

against 


good against all the world ; — 
if not, the fee simple of the 
estate may be sold by the 
assignee for the benefit of the 
creditors. And the cases of 
Stephens v.Of^aff,and The King 
V. Brewer^ which decide in 
general terms that a contract 
of indemnity against a wife’s 
debts is a valuable consider- 
ation, appear to me conclu- 
sive authorities in support of 
those two deeds. I conceive, 
further, that, if the consider- 
ation be such a good and va- 
luable one, that the convey- 
ance, if made, would not be 
set aside in favour of credi- 
tors, the Court would decree 
it to be made on an applica- 
tion to that effect from Mrs. 

appointee. See Tyrrell 
Y.IIopc (2Atk*.fi^S.), Walker 
V. Burrows (1 Atk, 94.) 
Brown v. James (lb. 188.) 
In the last paragraph of 
Tyrrell v. Ilope^ the Master 
of the Rolls is reported to 
have said, that, though the 
wife was entitled in that case 
to relief against the assignees, 
yet it should be without costs, 
as k was their duty (being 
only trustees for the credi- 
tors at large) to bring a case 
so circumstanced before the 
Court. I think the present 
ease doubtful enough to make 


the same thing pro[)er here. 
The deeds in question might 
be attacked on the 1 3 Eliz, as 
I am informed that Mr. Wil» 
■kinsoHj at the time of their 
execution, was considerably 
in debt, and Lord Ilardwicke's 
declaration might be relied 
on (I Atk. 15.) that he had 
‘ hardly k^wn one case, 
where the person conveying 
was indebted at the time of 
the conveyance, that had not 
been deemed fraudulent.’ 
But the strongest ground of 
argument would arise from 
the distinction between A'/e- 
phens V. Olive^ which turned 
upon 13 Eliz»^ and the pre- 
sent case, falling within the 
1st James* An appeal might 
be made to the partiality of 
the Court to creditors under 
a commission, sanctioned and 
enjoined by the first section 
of 21 Jac. 1. c. 19. which 
enacts ^ that all laws against 
^ bankrupts shall be largely 
^ and beneficially construed 
^ for their aid, help, and re- 
^ lief.’ From the use of 
the word ‘ valuable,^ in 
1 Jac, 1. (nbt ^ good and bond 
jfide' as in other places,) an 
intention might be presumed 
in the legislature to protect 
,no cpnsiderations against 
creditors but such as have 
produced 


1S17. 

WOKRALL 

' V, ' ' 

Jacob. 
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against any demand for alimony which she might at any 
time make. 

She 


produced some certain ac- 
tual benefit to the estate, 
capable of enriching it before 
the bankruptcy, or after- 
wards of being divided among 
the creditors. This restricted 
significationwould effectually 
exclude a personal contract, 
under which it is merely pos- 
sible that the bankrupt Alight 
be relieved from a liability 
which might never occur ; 
from which contract, in point 
of fact, Mr. Wilkinson de- 
rived no benefit. The parti- 
cular circumstances may also 
be brought forward ; as that 
the annual value of the estate 
was less than the allowance 
secured by the deed of sepa- 
ration, and actually paid to 
the wife ; and that, whereas 
in Stephens v. Olive the con- 
veyance was made for the 
provision of the debtor’s wife 
and children, the bankrupt in 
this case parted with his in- 
terest for the emolument of 
any stranger his wife’s caprice 
might pitch upon.” 

After the commission of 
bankrupt bad issued, a third 
case was submitted to Coun- 
sel on behalf of the assignee, 
with the following queries: 

1st. Does the estate pass 


by the bargain and sale, and 
can the assignee make a mar- 
ketable and sufficient title 
thereto ? 

2d. Is it necessary that a 
notice should be given of the 
setilemcnlandseparation,&c.; 
and if so, how would you ad- 
vise it should be done ?” 

Opinion, 

If the deed of separation 
contained a covenant from 
Mrs. WilkinsonH brother and 
trustee, Mr. Worrally against 
her husband’s being sued 
by her in the Spiritual 
Court, and against his being 
liable for her future debts, I 
strongly incline to think that 
there would be consideration 
enough to support Mr. Wil-> 
kimonos covenant for convey- 
ing the remainder in fee, in 
the contingency which was 
described, and has happened, 
both at law and in equity, 
against his assignee. My first 
impression was very much to 
the contrary: but such im- 
pression has been overcome. 
It has been so partly by read- 
ing the masterly consider- 
ation of the subject of 
settlements on voluntary se- 
paration between husband and 
wife in Roberts'i Treatise oji 
the 
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Sbeexecuted an appointment in favour of the plaintiffs, 
by a deed properly attested, in which she did not reserve 
to herself any power of revocation. A few days after the 
execution she directed an interlineation to be made in 
the deed, giving to Mrs. JVorrally the mother of the 
plaintiffs, a life estate, in priority to the limitation pre- 
viously made to them, and then she re-executed the deed. 


1817. 


WORRALL 

V. 

Jacob. 


Mr. Wilkinson survived his wife, — he became a bank- 
rupt, and is now dead. The bill is filed by the plain- 
tiffs, as appointees of Mrs. Wilkinsony for a conveyance 
of the estate, agreeably to Mr. Wilkinson'*^ f^o\euQ.niy and 
for an account of the rents and profits since his death. 

On the part of his assignees, two objections are made 
to this claim. First, it was said, the Court will not 


the statutes of 13th and 27th 
Eliz» It has been partly also 
overcome by a consideration 
of the principles which ap- 
pear to have been adopted 
by the King's Bench in two 
cases since its publication ; 
namely, the cases of Nun v. 
Wilsmore (8 Durnf.and East, 
521 ) and Lord Rodney v. 
Chambers (2 East. 283.) I 
say, upon the principles of 
those two cases, because nei- 
ther of them was on the 
bankrupt statutes. How- 
ever, in respect of matter 
somewhat of a contrary tend- 
ency, which appears to have 
come from Lord Chancellor 
Rosslyny in Legard v. John~ 
Sony (3 Ves. 352.) and from 


Lord EldonyiwUeardy ,lVehby 
(2 Bos. and Pull. 105.) re« 
lative to deeds of separation, 
I recommend it to the as- 
signees not to act upon my 
single opinion ; and, perhaps, 
upon consulting other counsel 
it may, if the assignees have 
agreed to sell, be found ad- 
visable to endeavour at fix- 
ing upon some short mode of 
trying the point with a pur- 
chaser, in case of his refusal 
to accept the title, on the 
ground that the bankrupt's 
covenant to convey the re- 
mainder in fee to his wife’s 
appointees was fraudulent as 
against those claiming under 
the commission of bankrupt.” 


execute 
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A Court of 
Equity w|ll not 
execute articles 
of separation ; 
notwithstand- 
ing which it is 
held that en- 
gagements be- 
tween the hus- 
band and a third 
party (as a trus- 
tee,) though 
originating out 
of, aud relating 
to, a separation, 
are valid, and 
may be enforced 
by the Court. 


execute any covenant contained in a deed of separation 
between husband and wife. — Secondly, That this cove- 
nant is void, as against creditors, for want of a sufficient 
consideration to support it ; Mr. Wilkinson having been 
a trader when the deed of separation was executed. 

If these objections do not prevail, and the covenant 
is to be executed, then, on the part of Mrs. Worrall^ 
it is contended, that the limitation to her for life was 
M^ell introduced into the, deed of appointment. 

As to the first point, I apprehend it to be now settled, 
that this Court will not carry into execution articles of 
separation between husband and wife. It recognizes no 
power in them to vary the rights and duties growing out 
of the marriage contract, or to effect, at their pleasure, 
a partial dissolution of that contract. It should seem to 
follow, that the Court would not acknowledge the va- 
lidity of any stipulation that is merely accessary to an 
agreement for separation. The object of the covenants 
between the husband and the trustee, is to give efficacy 
to the agreement between the husband and the wife ; and 
it does seem rather strange, that the auxiliary sl^reement 
should be enforced, while the principal agreement is held 
to be contrary to the spirit, and the policy, of the law. 
It has, however, been held, that engagements entered 
into between the husband and a third party shall be held 
valid and binding, although they originate out of, and 
relate to, that unauthorised state of separation, in which 
the husband and wife have endeavoured to place them- 
selves. I am,therefore,only to repeat what thcLordChan- 
cellor has said in the case of Xtord St. Jolm v. Ladj/ Si. 
John (a ) — “If this were res Integra^ untouched by 
“ dictum or decision, I would not have permitted such 

(a) 11 Ves. 537. 


“ a covenant 
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a covenant to be the foundation of an action, ora suit 
“ in this Court. But, if dicta have followed dicta, or 
decision has followed decision, to the extent of settling 
“ the law, I cannot, upon any doubt of mine, as to 
what ought originally to have been the decision, shake 
“ what is the settled law upon the subject.” 

As to the second point, I think I must, upon the A covenant to 

evidence, hold Mr. Wilkinson to have been a trader at indemnify the 

the time when he executed this deed. He certainly was husband against 

in trade before, and it does not distinctly appear that he the wife’s debts, 

had given up business at the period in question. Then, ^ suiTu ient ^ 

. « 1.1 . 1 . . 1 • valuable consi- 

is this a covenant for a valuable consideration, within within 

the meaning of the statute ? («) Mr. Wilkinson^ as I the statute, even 

have before stated, stipulates, on the one side, to pay though the hus- 

his wife an annuity of 70/. per mnum^ and to convey band lives apart 

according to her appointment ; and the trustee, for the his wife, 

“ considerations aforesaid,” engages to indemnify the sepaiate 

husband against debts and alimony. It was said, that ^ 

. . . , . provided for 

an indemnity against the wife s debts is an indemnity 

against nothing, as the luisband, living apart from his 
wife, andi^llowing her a separate maintenance, is not 
liable to pay her debts. That, however, is too largely 
stated — for questions frequently arise, as to the hus- 
band’s liability, notwithstandinga separate maintenance 
is provided for the wife. The sudiciency of the mainte- 
nance, according to the condition and fortune of the 
parties, is held to be a question for the consideration of 
the jury. This covenant may, therefore, afford a most 
important protection to the husband, and throw a bur- 
tliensome obligation on the trustee. In // fjde v. Price (b)^ 

Lord Alvanley calls it a very material covenant, al- 
though at that time it was held that a married woman, 
having a separate maintenance, might herself be sued 

(a) 1 Jac. 1. cap. 15. s. 5, ,(5) 3 Ves. 437. 


1817. 

Won HALL 
r. 

Jacob. 


for 
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for the debts she contracted. And it is not against debt» 
alone, but against any claim of alimony, that thehusband 
is in this case indemnified. A covenant of indemnity, 
even against debts, has so often been held to amount to a 
valuable consideration, that I do not think myself at 
liberty to treat it as an open question. Though Lord 
Jlardwicke had no occasion expressly to decide it in 
Fitzer v. Filzer («), yet he laid great stress on the ab- 
sence of such a covenant. The case affords, therefore, 
an argument by implication in favour of its effect. In 
Stephens v. Olive it was held by Lord Kenyon to be 
a covenant for a valuable consideration. The same 
point was ruled by Lord Itosslyn in the case of The King 
V. Brewer (c) ; and Mr. Justice Bnller^ in Compton v. 
Collinson (d), says, that the deed made on the sepa- 
ration was clearly founded on a good and valuable 
consideration, the husband being indemnified from 
all debts which the wife may contract.” No contrary 
determination has been cited ; and, therefore, I must 
hold, that this covenant, being grounded on a valuable 
consideration, is to be specifically performed. 


A voluntary 
deed, once per- 
fected, cannot 
be revoked ‘at 
pleasure, even 
though the ma- 
ker has retained 
it in his own 
custody. And 
where the deed 
is tn execution 
of a power, the 
mere attempt to 


As to Mrs. TVorralV% claim, the objection to it is, that, 
as Mrs. Wilkinson\\VLdi reserved no power of revocation, 
she could not insert a limitation, which had, pro tanlo^ 
the effect of revoking the appointment she had already 
made. The answer attempted to be given to this 
objection, was, that, as this was, on the part of Mrs. 
Wilkinson^ a mere voluntary deed, which had not been 
out of her own custody, she might cancel or revoke, 
and d fortiori alter it, at her pleasure. But there is, I 
conceive, no authority for the proposition so broadly 
stated. The case of Clavering v. Clavering (e) is a di- 


(a) ^ Atk. 252. 511. (d) 2 Bro. C. C. 38. 

(5) 2 Bro. C. C. yo. (t) 2 Vern. 473. 

(c) Bro. C. C. 93, note. 

rect 
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rect authority the other way. Both deeds were, in that 1817. 
case, alike voluntary. Neither had ever been out of 

j X • J WORRALL 

the possession of the grantor. Yet it was determined, 

first by the Court of Chancery, and afterwards by the Jacob. 

House of Lords, that the first deed was not revoked by vary itsdisposi- 

the second. The case of Naldred v. Gilham (a) turned tions, 

on its own particular circumstances, as is observed by 

Lord Ilardwicke^ in Boughton v. Boughton, {h) Sir ^ 

Josepli Jekyll had conceived it to be so clear that a jn the 

voluntary deed, once perfected, could not be revoked creating 
at pleasure, that he established the dbpy of the first the power of 
deed, though the original had been destroyed by the appointment 
maker. If Lord Macclesfield had meant to affirm the was* occasioned 
proposition stated on the part of Mrs. Worrall^ he by fraud or mis- 
would only have had to say, in three words, that, as ^ 
the first deed was voluntary, and had been cancelled by 
the maker, the second must necessarily prevail. Instead 
of this, he enters into a detailed consideration of all the 
circumstances of the case, and thinks himself warranted 
to infer from them, that Mrs. Naldred had been im- 
posed upon in making the first settlement an absolute 
convey^ce. Here, ther^ is not the least evidence of 
mistake, or misapprehension, in framing the deed, as it 
at first stood. The mere attempt to vary the disposi- 
tion cannot, of itself, prove, that the omission of a 
power of revocation was occasioned by fraud or mis- 
take; for then the second disposition must in every 
case prevail. All it shews is, that the party mistook 
the law, and conceived that a deed might be altered or 
revoked, though no power of revocation had been re- 
served. 

I am of opinion, that it is the appointment, as it ori- 
ginally stood, that is to be carried into execution. 


{h) 1 Atk. 025. 


(fl) 1 P. Wms. 579. 
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A 

August 7. 

A, guarantees 
the payment of 
any goods to be 
supplied by B. 
to C. between 
the 2d of April 
1814 and the 
2d of April 
1815. 

Although no 
period of c/edit 
was specified, 
this could not 
be taken as a 
guarantee for 
an unlimited 
period, but to 
be restrained by 
the psual course 
of trade ; and 
C. having ac- 
cepted bills for 
the amount of 
the goods deli- 
vered, which B, 
permits him to 
renew when 
payable without 
any communi- 
cation to A, on 
the subject of 
such renewal ; 


SAMUELL t?. HOWARTH. 

T he Bill stated that in April 1814: the plaintiff 
was applied to by a person of his acquaintance 
named lienr?/, a woollen- draper at Liverpool^ to 
guarantee the payment of the amount of certain goods 
which he was about to order from the defendant, a 
manufacturer at JLceds, representing to the plaintiff that 
his orders should not at any one time exceed 800/., and 
that the defendant also understood and expected that 
such proposed guarantee would not at any time render 
the plaintiff liable beyond that amount. That, upon 
the faith of these representations, the plaintiff consented 
to give the guarantee which was requested of him for 
one year only, and accordingly signed a memorandum 
to the following effect : .Liverpool^ 2d April 1814:. 
Messrs, llowarths and Co. Gentlemen, — We engage 
to guarantee to you the payment of any goods you may 
supply to Mr. Isaac Henry between the 2d of April 
1814: and the 2d oi April 1815.” 

The 1)111 went on to state that goods were afterwards 
supplied by the defendant to Henry at various times 
within the succeeding twelvemonth, to an amount very 
far exceeding 800/., and which were sent at a credit of 
six months as to part, and of nine months as to other 
part, payable at the expiration of such respective credits 
in bills at three months’ date ; and that, at the expiration 
of such respective credits, Henry accepted bills for the 
amount, payable at three months accordingly. That, 


Ileld^ that A. was discharged from his guarantee, by virtue of the rule 
that a creditor giving further time to the principal debtor, without the 
consent of the surety, releases the surety. And that, although it was 
proved that the renewal was given only in consequence of C.^s inability 
to pay, and that no injury could accrue to A * ; the surety being him- 
self the fit judge of what is, or lb not, fo^r his own benefit. 


instead 
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^instead of enforcing payment of the bills so accepted, 
the defendant in every instance permitted Henry to re- 
new the same by giving or accepting other bills at ex- 
tended periods, and which renewed bills were after- 
wards again renewed; thus giving further time for the 
payment at the expiration of the credit which originally 
had been so given; and that this was done without the 
knowledge, privity, or consent of the plaintiff, who was 
never informed of the irregularity in the payments, or 
of any of the aforesaid transactions, until the month of 
June 1816, (previous to which Henry had been found 
bankrupt under a commission,) when he received notice 
of an action intended to be commenced against himself 
and Henry upon the bills which had becomp due; and 
which action had since been actually commenced pur- 
suant to such notice. 


1817. 

Samuell 

Howarth. 


The bill prayed that the guarantee so as aforesaid 
given and signed by the plaintiff might be declared to 
be at an end and altogether void; or, if necessary, that 
an account might be taken of the amount of any liability 
of the plaintiff under the same, and that, upon payment 
thereof the said gua^^antce might be delivered up to be 
cancelled; and an injunction to restrain proceedings at 
law in respect thereof. 

The defendant by his answer stated, that Henry hav- 
ing applied to the defendant to supply him with goods 
upon credit, the defendant declined so to do unless 
Henry would procure some respectable person to be his 
guarantee for the payment of the amount, upon which 
Henry proposed the plaintiff as such guarantee, and 
thereupon the defendant accompanied him to the plain- 
tiff’s house, and, after some consideration, the plaintiff 
agreed to guarantee to the defendant payment for all 
such goods as Henry should have from him between the 
VoL. III. t ' 2d 
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QAo{ Aprils 1814 and the 2d of Aprils 1815, in case 
Henry did not or could not pay for them, and thereupon 
he gave such written guarantee as in the bill stated ; but 
be denied that, on such application, any limitation was 
mentioned as to the amount of goods to be furnislied, or 
otherwise than as to the period within which they were 
to be delivered. The answer admitted that, at the ex- 
piration of the respective periods of credit at which the 
goods were delivered, //ewr^ did give bills and accept- 
ances to a certain amount in payment for such goods, 
and said that the dishonour of such bills and accept- 
ances, and of others given to replace them, and the inabi- 
lity of the defendant to obtain payment from Henry 
the cause of the plaintiff being now calkd upon under 
his guarantee, it having been expressly understood and 
agreed between them that the defendant should use all 
practicable means, according to his discretion, for ob- 
taining payment from Henry ^ by the renewal of bills or 
otherwise, without prejudice to his right so to call upon 
the plaintiff. That the defendant verily believed the 
course he had taken to be the most effectual, and the 
best according to circumstances, for the purpose of ob- 
taining payment, and that, if he had had recourse to 
legal proceedings to enforce the payment, "he sliould ziot 
have obtained so much as he had obtained by the course 
actually adopted ; but that if the plaintiff had desired 
him to take legal proceedings, he should have complied 
with such request. That he believed, on every occasion 
of renewing such bills, Henry was in fact, as he re- 
presented himself to be, utterly incapable of paying the 
same, and that he never gave further time for payment 
otherwise than by such necessary renewals ; admitting, 
however, that he did not consult the plaintiff on the oc- 
casion of such renewals, or apprize him of the circum- 
stances under which the same were made, and conse- 
quently that further time was, in such instances, actually 

given 
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given without the plaintiff’s express consent, but not, 
as he believed, in any of such instances, without his 
knowledge. That the plaintiff knew, and it was so 
derstood and expressed at their first meeting, that the 
goods were to be sold at the usual credit : and that tlie 
periods of credit so as aforesaid given by the defendant 
to Henry were the usual periods. That the defendant 
frequently informed the plaintiff by letter of the irregu- 
larity of JJenry in paying his bills and acceptances, but 
that the plaintiff never took any notice of such letters, 
and on the contrary fraudulently denied to the defend- 
ant’s agent that he had given an^ guarantee, and told 
him that he knew nothing about it. The answer then 
stated various circumstances, from which the defendant 
inferred that the plaintiff acted in concert with Henry ^ 
and was well aware of the state of all the transactions 
in which he was concerned, and with every circumstance 
relating to the renewals of bills, to which he never 
staled any objections ; and it admitted that the defend- 
ant, consequently, knowing of no objections on the 
plaintiff’s part, and thinking it of advantage to all 
parties, agreed to a proposal of //ewry’s for a further 
renewal, which was given accordingly ; submitting that, 
under such circumstances, the plaintiff was not dis- 
charged by any act of him (the dcfendaiil) from his lia- 
bility under the guarantee which he had given, and 
that he (the defendant) was therefore not bound to 
relinquish the same. 

An injunction having been obtained on the filing of 
the bill, Hart and fVray now shewed cause against 
dissolving the same. 

The guarantee given by the plaintiff as surety for 
Henry was absolutely discharged, under the circum- 
stances of this case, by the defendant’s giving further 

T g' ' time 


m 
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time to the principal without communication to the 
surety. Nisbet v. Umith (o), Rees v. Berrington. (b ) — 
If the credit originally given was in the regular course 
of trade, and the transaction can on that ground be so 
far supported, the renewal of the bills and acceptances 
cannot be so considered, and, being granted without the 
plaintiff’s privity, falls within the principle of these 
cases. The fact, as to the limitation of the amount 
which the guarantee was intended to cover, to 800/., is 
denied by the answer ;ir-but it is immaterial to the 
question of exoneration. The conviction alleged by 
the defendant of Henry^^ inability to pay previous to 
his consenting to a renewal, does not alter the case. 
He ought to have communicated his intention to the 
plaintiff; and the circumstances that the surety did not 
in fact sustain any injury, but derived even an actual 
benefit from the time so given to his principal, was 
considered by Lord Thurlow as not invalidating his 
claim to be discharged upon the strict technical rule. 
See also Boultbee v. Stubbs, (c) 


Horne, for the defendant. 

The arguments used in favour of the pbiintiff’s claim 
to be discharged apply only to a case in which the 
amount of credit, the time and mode of payment, have 
been precisely specified. Here, the bill alleges that the 
amount was restricted to 800/. : but that has not been 
shewn to be the fact, — it does not appear on the face of 
the guarantee given, and the fact that there was any 

(a) 2 Bro. C. C. 579. change being discharged by 

(b) 2 Ves. jun. 540. See time given to the drawer. 
Deva^nesy. Noble, ante, VoL (c) 18 Ves. 20. Bow» 
I. p. 549. and Cooke’s Bank, makerv. Moore, 3 Price, 214. 
Laws, 167. (5th Ed.) as to Moore v. Boro woAor, 6 Taunt, 
the acceptor of a bill of ex- 379. 2 Marsh. 82. 392. 

such 
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such agreement is denied by the answer. This is not a 
guarantee for the payment of a particular sum at a par- 
ticular period, but of all goods to be delivered between 
the month of April 1814 and the month of April 1815; 
and it says nothing as to the time of payment. The 
defendant was not bound, in order to render the plain- 
tiff liable under his guarantee, to use any other dili- 
gence than he actually has used in obtaining payment of 
the bills from Henry ; and, with regard to the renewals 
being given without the consent of the surety, the ina- 
bility of Henry to pay was well known to the surety; — 
he was informed of such inability by the defendant 
himself; and he must have known of the renewals, al- 
though not expressly made acquainted with them by the 
defendant, nor consulted with respect to them previous 
to the arrangement being made. The benefit which the 
plaintiff himself has derived from the transaction, and 
the circumstance that his remedy against the'principal is 
now as good as it ever could have been, are not to be 
passed over, or regarded as of no moment in such a 
transaction. The credit understood to be given was in- 
definite in extent, and cannot be limited by any arbitrary 
rule of convenience. 


1817. 

Samuell 


V. 

Howakth# 


The Lord Chancellor. 

Tlio guarantee given in this case is general in i(s 
terms; . and must be construed, according to its legal 
eftect, in favour of the surety. 


The liabilities of sureties are governed by principles 
which have been long settled in equity, and are now 
adopted in courts of law. — I say, noWy because the 
Court of Common Pleas formerly held a different doc- 
trine. But at present it is firmly established that the 
same principles which have been held to discharge the 
surety in equity will operate to discharge him also at 

law. 
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1817. law. However, as the same relief is to be obtained in 
both, a Court of equity will not send a party who is 
SiiMULLL guing liere to a Court of law for the discharge to which 
HowAUTir. lie is equally entitled in this place. 


The rule is this — that, if a creditor, without the 
consent of the surety, gives time to the principal debtor, 
by so doing he discharges the surety ; that is, if time 
is given by virtue of positive contract between the cre- 
ditor and tlie principal* — not where the creditor is 
merely inactive. And, in the case put, the surety is 
held to be discharged, for this reason, because the cre- 
ditor, by so giving time to the principal, has put it out 
of the power of tlie surety to consider whether he will 
have recourse to his remedy against the principal, or 
not; and because he, in fact, cannot have ///e re- 
medy against the principal as he would have had under 
the original contract. 


Now, in the present case, the creditor has been sup- 
plying goods to the principal debtor, from time to time, 
upon a certain credit, the extent of which, not being 
expressly stipulated between the parties, I must take to 
be credit given according to the usual course of trade, 
The surety says, I will be answerable for the amount of 
such goods as you shall furnish (hiring the period from 
the 2d oi April 1814 to the 2d of April 1815. It is 
impossible for me to hold that this is an engagement by 
which he (the surety) has rendered himself liable for an 
indefinite time beyond the expiration of the period 
limited for the delivery of the goods. It cannot be sup- 
posed that the plaintiff meant he should continue liable 
after the 2d of April 1815, so long as the defendant 
might choose to renew the bills of the principal debtor. 
You cannot contend in support of such an extravagant 
proposition. It has been truly stated that the renewal 
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of these bills might have been for the benefit of the 
surety ; but the law has said that the surety shall be 
the judge of that, and that he alone has the right to 
determine whether it is, or is not, for his benefit. The 
creditor has no right — it is against the faith of bis con- 
tract — to give time to the principal, even though mani- 
festly for the benefit of the surety, without the consent 
of the surety. 

Injunction continued. 


1817. 

Samusll 

Howarth. 


Rolls. 

BRICK WOOD MILLER. August 25 . 

[The facts of this case are fully stated in the judg- 
ment of the Master of the Rolls. I was not 
present during the arguments of counsel.] 

The Master of the Rolls. 

T IIEplaintiffsareassigncesof a partner in 

a bankrupt, who was a partner in two houses two houses oft 

originally formed in the West Indies ; the one under trade originat- 
ing in the West 

Indies where his partuers continue to carry on the business, but being 
himself resident in .London^ receiving and disposing of consignments 
from, and shi[)ping cargoes to, his partners abroad, becomes bankrupt. 
On bill by his assignees against a creditor of the two firms, having 
attached in the West Indies property belonging to both, for an account 
of what he had received by means of his attachments, Ileld^ that the 
defendant was entitled to retain what he had received, to the extent 
of satisfying his joiiit debts, and to account only for the overplus. 

Different from the cases where the bankrupt was the sole debtor, 
and where the trade was in England only, and the atlacLncids laid 
in London. 


the 
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JSlf • ^ the firm of Thomas Ihhoit Pierce and Cb., which cow-' 
ReockC^co Pierce himself and William Brown other 

' under the firms of William Brown and Cb., which con- 
Mjller, sisted of Pierce and Brown^mA also of J oseph Lambott 
and George Filzwilliam. Brown is dead* Lambott and 
Fiizwilliam are made defendants, but are out of the 
jurisdiction, and have never appeared, or answered. 
The material defendant is James Richard Miller^ who, 
claiming to be a creditor of the two firms, has attached 
in the West Indies property belonging to them both. 
And the principal question in the cause is, Whether 
Miller can he compelled by the assignees of the bank- 
rupt partner to account for .what he has received by 
means of his attachments. 

I have already stated that the partnerships had been 
formed in the West Indies : but soon after their forma- 
tion, viz, in 1802, Mr. Pierce came over here, and 
established himself in London^^ex the purpose of con- 
ducting the English branch of the business of the two 
houses. He received and disposed of the consignments 
from the West Indies^ and shipped cargoes from hence 
to his partners there. 

A commission of bankruptcy Issued against liini in 
January 1805, grounded on an act of bankruptcy alleged 
to have been committed in the preceding October. 
This bill, however, was not filed till seven years after- 
wards, The case which it brings before the Court does 
not appear eve^ to have been the subject of judicial 
decision. In Sill v. Worstviclc (a) and Hunter v. Potts, 
(h) where the ^English creditor was forced to refund 
what he had recovered under a foreign attachment, the 
bankrupt was a sole debtor, and not one of several 

(a) 1 II. Black. 666. (b) 4 T. R. 182. 

partners ; 
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partners; and it was in E^ngland alone that he had 1817. 

any comlliercial establishment. In Bather v. Goodair 

(a) and in Dutton v. Morison (6), where the Lord ^icawoon 

Chancellor granted an injunction against the pro^ Mii^ler; 

ceeding by attachment, the case was, indeed, that of 

the bankruptcy of one of several partners ; but the 

commercial establishment was in this country alone, 

and it was in London that the attachments were laid. 

But here the partnerships are at least as much West 
Indian as Englssk establishmonis, and it is in the West 
Indies that the attachments are laid. Now it is con- 
tended for the defendant, that tjie bankruptcy of the 
partner resident in England could not gffect the part- 
ners remaining at home, in a country not subject to 
the bankruptcy law, so as to divest them of the ma- 
nagement of the partnership concerns, or the dis- 
position of the partnership property. If they applied 
the partnership assets in the payment of the partner- 
ship debts, or if, in a legal course of proceeding 
against them, the debts were recovered according to 
the law of the country, there exists, it was said, no 
jurisdiction here to force a partnership creditor to 
refund what he has so received or so recovered. The 
case so put appeared to me to be a very strong one. 

Even in the less diflicult case of the attachment abroad 
of the property of a sole debtor, residing, and be- 
coming a bankrupt, in this country, I doubt whether 
all the reasoning of Lord Chief J iistice Eyre in Hunter 
V. Potts has ever received a completely satisfactory 
answer. 

It does seem an anomalous proceeding for the Courts 
of one country to take from a man what has been 

(^0 11 Ves. 78. \^b) 17 Ves. 201. 1 Rose, 213. 

^ adjudged 
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adjudged to him by the Courts of another. Assmning^ 
however, as I ought to do, that those decisions are 
right, do they necessarily govern the present case ? 
To what extent the bankruptcy of one partner affects 
the power of the others over the partnership property^ 
is perhaps still a matter of some uncertainty. In Fodo 
V. Ilambury (a), Lord Mansfield expresses a clear 
opinion, that any fair disposition of the partnership 
assets by the solvent partner would stand good against 
the assignees of the bankrupt. The case, however, 
went off upon the form of the action, as in all events 
trover could not be maintained by one tenant in com- 
mon against another. In the case of ColdwM v. 
Gregory (&), Lord Chief Baron Thojnson^ delivering 
the judgment of the Court of Exchequer, says, ^^It 
would be a monstrous thing to say, that if an indi- 
vidiial in a firm become bankrupt, the other solvent 
partners may be stripped of their property, and thus 
be deprived of the means of satisfying the part- 
‘^nership debts.” In Smith v. Goddard (c), the 
Court of Common Pleas left it a doubtful point, 
whether any part of a sum paid to a creditor, after 
the bankruptcy of one partner, could be recovered 
back. They held clearly that the wholfe could not. 
On the other hand, the Ford Chancellor^ in Barker v. 
Goodahj and in Dutton v. Morison^ holds that the effect 
of the bankruptcy of one partner is to render it ne- 
cessary to take an account of the joint estate, and to 
apply it just as if the whole firm had become bankrupt; 
and therefore granted an injunction against the pro- 
ceeding by attachment. Lord Rosslyn had held a di- 
rectly opposite opinion in Bristow v. Potts (d), where ho 

(«) Cowp. 448. (c) 3 l5os. tV, Pul. 4G5. 

1 Price, 119. 130. (d) 11 Vcs. 81, note, 

ind 2 Hose, 149. 


decided 
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decided that the assignees of one of the joint debtors 
had no equity to obtain an injunction against credi- 
tors who had attached the joint estate. 

It is to be recollected, that in the cases before the 
Zord Chancellor^ the domicil of the partnership, if I 
may so express it, was completely English; that all 
its concerns were subject to the English law ; and that 
it was by a proceeding in this country that the credi- 
tors were endeavouring to disappoint the arrangement, 
which His Lordship conceived it competent to him to 
make, for the equal distribution of the partnership pro- 
perty. And, even then, he says in Dulton v. Morisony 
that there is infinite difficulty in the case. But the 
difficulty seems to me to be insuperable, where a part- 
nership, originating in another country, has at least a 
divided establishment, and some of the partners con- 
tinue to reside and carry on the trade in that other 
country. How are the JVest Indian partners to be 
controuled in the management of their trade, or re- 
strained, by any proceeding here, from paying and 
applying the partnership assets as they think fit ? — 
Equality of distribution cannot possibly be attain- 
ed. Are wb then to tell a creditor, that, because 
he happens to reside in England^ and his debt has 
been contracted there, he shall not be allowed ip 
take such remedies against his foreign debtor as the 
laws of their country may permit? In the cases 
before the Lord Chancellory the Court, taking from 
the creditor his separate remedy, professed to give 
him his distributive share of the whole partnership 
property. But it cannot, in this case, reach the 
West Indian property, or bind the JVest Indian 
partners, Then you would take from the partnership 
creditor one remedy, without substituting any other 
in the place of it, 'This would be to say, that the 

West 
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West India property must be left for any creditors^ 
but English creditors^ 

Then, if English creditors are not to be restrained 
from suing, it would be incongruous to force them to 
refund what they have recovered. 


I think, consequently, the defendant is entitled to 
retain what he has recovered or received from the 
West Indies^ to the extent of satisfying the joint debts 
due to him. If he is overpaid, (as he must be if the 
plaintiffs are right in their proposition that only a 
very small sum was originally due to him,) they 
have a right to the surplus; which will be applicable 
as any other joint property that may have come to 
their hands. There must, therefore, be an account 
of what was due to him from the two firms at the 
time of Piercers bankruptcy, and of what he has since^ 
recovered or received. 
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HAZARD and HOLLAND, Plaintiffs; Junes. 

_ AGAINST August 25. 

LANE, Widow, and LLOYD and Wife, 

Defendants. 


The order sought to be discharged was drawn up in 
the following terms ; — 


T his was an application on the part of the soli- Reference of a 
citor for the plaintiffs, that an order made in solicitor’s bill 
the above cause, dated the 23d of January last, upon 
the application of the plaintiff Holland^ might be dis- **^*^5^> 
charged, with costs to be taxed by the Master and paid of two trus- 
by the said plaintiff, and that in the mean time all pro- tees and execu- 
ceedings under the order might be stayed.” tors by whom 

he had been em* 
ployed in the 
conduct of the 
cause and in 
other matters 

Upon motion this day made by Mr. Parker coun- jelatin^^ to the 

sel for the plaintiff Holland^ it was alleged that the said executorship, 

plaintiff formerly employed F. (on whoso behalf the the executor 

present application was made) as solicitor for him in making the ap- 

this and other causes and matters, and the said F. has plication not 

lately delivered to the plaintiff Holland his bills of fees acted, 

and disbursements — that the said plaintiff submits to acting 

- co-executor re- 

pay him what (if any thing) shall appear due to him 

OD taxation of his said bills, and therefore it was to the ap- 

prayed, &c. Whereupon, and the said plaintiff sub- plication, — the 

bill having been 

long since paid by the acting executor, — but unknown to the parties 
beneficially interested ; and no settlement of the executorship accounts 
having been made, notwithstanding repeated applications, until lately, 
and the Cestuy que trust (one of them a married woman) having exe- 
cuted a release to the executors. 

Motion on behalf of the solicitor to discharge the order of reference 
refused, — the Cestui que trust having a right to use the name of his 
trustee for the the purpose of taxation, and the release to the executors 
not operating to prevent him frpm prosecuting against the solicitor the 
remedy given him by statute. 


milling 
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mitting: to pay, &c. His Lordship doth order, that it 
be referred to (the Master) to tax the bills of fees and 
disbursements delivered by F. to the plaintiff Holland 
in this and other causes and matters ; and, in order 
thereto, all parties are to be examined, &c., and to 
produce, &c. ; and that the plaintiff Holland do,^ ac- 
cording to his said submission, pay to F. what (if any 
thing) shall appear dne to him on such taxation; and 
thereupon, or in case it shall appear that he is al- 
ready paid, the said F. is to deliver to the said 
plaintiff, upon oath, all books, papers, &c. in his 
custody belonging to the said plaintiff; and, in case 
it shall appear that he is over-paid, he is to refund 
to the said plaintiff what the Master shall certify to 
be over-paid.’’ 

The facts of the case were these : — 

The Plaintiffs were trustees and executors named 
in the will of JLawe, (the father of the defendant Mrs. 
L/oj/dj) under which will the defendants Lloijd and 
his wife, in right of the wife, (who was an infant 
at the time of filing the bill.) are parties beneficially 
interested. 

It appeared by the aflidavit of the solicitor made 
in support of the present application, that in August 
1804 he was employed by the plaintiff Ha%ard^ (who 
seems to have alone acted in the trusts of the w ill,) 
to file a bill on behalf of himself and liis co-trustee 
and executor Holland^ to carry the said trusts into 
execution ; being also employed by Hazard in various 
other matters connected with the settlement of the 
testator’s affairs. That, in December 1805, he deli- 
vered to Hazard his first bill of costs on account of 
such business, amounting to 86/. 19s. Id., and in the 
V year 
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year 1813 a further bill amounting to 125/. 3s» IW- ; 
and that on the Slst of December 1807, Hazard paid 
him, in discharge of his first, and on account of his sub- 
sequent bill, the sum of 116/. ; and the further sum of 
96/. 3s. (being the balance of the two bills) on the 19th 
of April The affidavit further stated, that no 

objection had been made to any of the charges contained 
in these bills, and no»*previous notice given to the de- 
ponent of an application being made to the Court for a 
reference of taxation, but tha4: tlie first intimation he 
received thereof was by service of a copy of the order 
in question. That in August J816, Hazard finally 
settled his executorship account with the defendants 
Lloyd and his wife, in which account were included 
and allowed the aforesaid payments, and Lloyd and 
his wife thereupon executed to t^e plaintiifs a release 
of all claims under the will, with full knowledge of, and 
acquiescence in, such payments. 

On the other hand, the defendant Lloyd ^ by an affi- 
davit filed in support of the order of reference, stated, 
that besides the aflairs of the executorship iu question, 
F. (the plaintiffs’ solicitor) was also employed to pre- 
pare a settlement which was made on the marriage of 
the defendants, in which settlement the , plaintiffs were 
named as trustee^ ; — that the whole of the business was 
completed in September 1807, excqit the final settling 
of accounts, and that from that tiipe to the year 1816 
the defendant Lloyd made frequent applications to 
Hazard^ and also to jP. (the solicitor) for such final set- 
tlement and for the delivery of the bills of costs of tlie 
latter, but was constantly put off with frivolous and 
dilatory pretences, and was unable to procure any set- 
tlement till the 22d of August J816, on wffiich day F. 
called on the defendant and delivered to him the exe- 
cutorship accounts together with the two bills of costs 
1 / in 
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in question) in which the plaintiffs were made debtors 
to F. as executors, for business concluded in September 
1807, as aforesaid. That, on looking into the accounts, 
he found the amount of both bills therein charged to 
the debit of himself and his wife, and there appeared 
on the face of the accounts to be only a trifling balance 
due to the defendant, which was thereupon paid to him 
accordingly. That, together with the accounts and bills 
of costs, JF. also brought and tendered to the defendant 
a general release (ready*prepared for signature) of all 
the claims and demands of himself and bis wife upon 
the executors, which He forthwith signed, without having 
had any opportunity of examining the bills or consulting 
any professional person as to their propriety ; but, 
shortly afterward, on delivering the bills to his solicitor 
for his perusal, he w|^ informed that they contained 
many over-charges, and other improper charges, upon 
which he resolved to apply to have the same taxed. 
The aflidavit then stated applications to have been made 
by the defendant’s solicitor to both the plaintiff's for their 
consent to a reference of taxation, (the application for 
which it was necessary should be made in their names 
or in the name of one of them) at the same time offer- 
ing to indemnify them against the costs a*nd expenses 
which might be incurred thereby — that, no answer 
having been returned to such application, the defendant 
himself, together with Holland^ called upon Hazardfov 
the same purpose, fyhen Hazard peremptorily refused 
his consent, but Holland consented ; and the applica- 
tion was then made to the Court, and the order ob- 
tained, in the sole name of Holland accordingly. The 
affidavit went on to point out several items in the bills of 
costs, which appeared to be gross over-charges; insist- 
ing that under these circumstances, the defendants were 
entitled to have the bills taxed, notwithstanding the 
release which they had executed to the plaintiffs. 


In 
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In support of the application to have the order of 
taxation discharged^ it was contended, that the order 
could not be supported, first, as it purported (upon the 
face of it) to be an order to tax the costs of the plaintiff 
Holland^ whereas in truth they were the costs of both 
the plaintiffs; and, secondly, on account of the business 
having been done so long ago, the plaintiff Holland hav- 
ing been allowed the same in his accounts, and a gene- 
ral release having been executed to him. 


HAZAan 


u. 

Lane- 


To these objections it was answered, in defence of 
the order, first, that the bills of costs, as described in 
the order, were delivered to Holland by the solicitor for 
the plaintiffs, as their solicitor in this and other causes 
and matters,” under which description it was immaterial 
whether they were the separate bUls of Holland^ or the 
joint bills of Holland and Hazara. That, although in 
point of fact the bills were not delivered to Holland^ yet 
he was (jointly with his co-executor) liable to the pay- 
ment of them, and the delivery to either >i'Ould sustain 
an action against both. And, as to the execution of the 
release, this was the case of a trustee called upon by his 
cestui que trust to assist him in having certain bills of 
costs taxed, which, from a sense of duty, he had agreed 
to do — and what connection had this with the release 
which he had executed, to which F. was no party, and 
the taxation of his bill a mere matter between himself 
.and his employers, as to which no release existed ? That 
if, as alleged in his affidavit, the bills were actually de- 
livered to Hazard in 1806 and 1807, that circumstance 
could make no difference in the present case ; the de- 
livery ofthe bills not having been acted upon until August 
1816, when they were first delivered to the defendant ; 
and when it was clear that Hazard^ if he Lad ever pos- 
sessed them, must have himself returned them to his 
solicitor; — and, with regard to the fact of the delivery 
VoL. III. , U # at 
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davit, and that, upon the whole, it was evident that this 
H.tzAUD g jjggg fffoss colluslon between Hazard and the 

V. 

Lane. solicitor for the plaintiffs. 

Sir S. in support of the application to dis- 

charge the order of taxation. 

Agar and Parker^ in support of the order^ referred 
to the provisions of the statute, 2 Geo. II. c. 23. s. 23. 
which would be defeated, and rendered altogether nu- 
gatory and abortive, if, in a case like the present, one 
of the parties chargeable refusing his consent to the 
order of reference, should be held a sufficient ground 
for denying the benefit of the taxation to the persons 
beneficially interested. That, where any part of a so- 
licitor’s bill relates to business done in this Court, the 
whole may be taxed, although part of the business was 
for other persons jointly with the party applying. 
Margerum\\Sandiford{a). And, with regard to the 
release given to the executors, and the objections 
founded on length of time and acquiescence, they cited 
Walmsley v. Booth (6). Newman v. Payne (c). (See 
also the late cases of iMrigslaffe v. Taylor (d), Cook v. 
Settree (e), Plenderleath v. Fraser (/), and the autho- 
rities referred to in each of them.) 

The Lord Chancellor considered that this was an 
extremely important case with reference to general prin- 
ciples, An application made to the Court by one of 
two trustees and executors, who has himself hardly at 
all acted, without the consent of his acting co-executor, 

(a) 3Bro.233. (d) 14 Ves. 363. 

(b) 2 Atk. 25. 27. (<?) 1 Ves. & Bea. J26. 

(c) 4 Bro. 350. 2 Ves. (/) 3 Ves. & Bea. 174. 

juD. 199. 


for 



CASES IN CHANCERY. 


291 


for the taxation of their solicitor’s bill of costs, which is 
alleged to have been long since paid; — after a full set- 
tlement of accounts with the cestuis que trusty and a re- 
lease given by them ;-“this application supported by 
allegations of gross over-charges; — Whether the soli- 
citor shall be permitted, under such circumstances, to 
avail himself of the payment by the trustees and sub- 
sequent acquiescence, or to say that, by reason of the 
length of time, he is deprived of the means, which he 
might otherwise have had, of defending the propriety 
of the charges which are now called in question ? His 
Lordship said he would look irtto the affidavits, and 
give his opinion on the case after full consideration. 


Ilis Lordship pronounced judgment in this case — 
when, after recapitulating the principal facts, he said 
that he should lay the release altogether out of the 
question as against Mrs. Lloyd^ she being a feme 
covert, but that, in any case, he could not have held it 
as entitled to consideration against the right of a party 
to have his costs taxed under the statute ; and, on the 
other points in the case, his Lordship held that a so- 
licitor cannot be allowed to interpose the payment of 
his bill of costs, by a person in the situation of a trustee, 
between himself and the parties (cestuis que trust) for 
whom he was at the time aware that the person who 
paid him was no more than a trustee — as, here, an ex- 
ecutor acting for the parties beneficially interested 
under the will. — That the cestuis que trust, whose funds 
were to bear the whole expenses of the suit, had aright 
to make use of the name of their trustees and execu- 
tors, (giving them proper indemnity,) to obtain a tax- 
ation of the bill ; — for, although these trustees and ex- 
ecutors would be entitled to retain or be paid any 
money which they had expended, yet the taxation of a 

U 2 solicitor’s 
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solicitor’s bill could operate no injury to them, as the 
solicitor could have no right to demand against them 
more than would be allowed on taxation. 

The application to discharge the order for taxation 
was consequently refused, but without costs. 


August U. BENJAMIN MICKLETFIWAIT, and MARY 
his Wife, and Others, - - Plaintiffs; 

AGAINST 

JOHN MOORE, and SARAH his Wife, and Others, 

Defendants. 


On a bill to set 
aside a par- 
tition, on the 
ground of in- 
equality, and 
for a new par- 
tition, stating a 
valuation and 
estimate, the 
gross result of 
which, without 
the particulars, 
were contained 


T he bill was to set aside a partition of estates to 
which the plaintiffs Mickleihwaii and wife and 
the defendants Moore and wife were entitled, in right 
of the respective wives, as coparceners, and for a new 
partition. The grounds upon which the former par- 
tition was sought to be set aside were gross inequality 
in value, and concealment and fraud on the part of 
the defendants; and the former part of the charge was 
sought to be supported in the bill, by a statement 
that the whole of the estates in question had lately 
been estimated and valued by Mr. Thomas Gee^ au 
eminent land-valuer and commissioner, under acts 


;n a schedule to 

the bill, the answer denying the accuracy of the valuation, but alleging 
that the defendant was unable to set forth in what particulars it was 
inaccurate, by reason of such omission ; a motion by the defendant for 
production of the valuation, and papers, &c. relative thereto, refused 
with costs. 

Where a defendant seeks the production of deeds, &c. stated to be 
in the plaintiff’s possession, the usual course is by filing a cross-bill ; 
but such a case as the present would not, even if a cross-bill were filed, 
suffii^ to obtain an order for the purpose. 


of 
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of inclosure; and that the whole of the minerals had 
been also lately valued by Mr. Andrew Fauldsy an 
experienced mineralogist; and from such valuation and 
estimate, (which was alleged t6 be a true and accurate 
valuation and estimate) a summary statement whereof, 
and also of the valuation of the two lots made previous 
to the execution of the deed of partition (which was 
sought to be set aside), the plaintiffs had set forth in 
a schedule to their bill, it appeared (as it was alleged 
the fact was), that lot 1. (the -share of the defendants) 
consisted of 213a. 2r. 38p.y and was worth 19,915^^., and 
that lot 2. (the share of the plaintiffs) consisted of 
111a. 2r, 15p. only, and was worth 8003/. 

The defendants Moore and his wife, by their an- 
swer, denied tlie charges of fraud and concealment, 
and also of inequality of value at the time of the 
partition, accounting for any present inequality which 
might exist, from the change of the times operating on 
the value of different species of property, and from 
subsequent alterations and improvements in the share 
of the defendants ; and, with regard to the valuations 
said to have been made by Messrs. Gee and Fauldsy 
they denied the accuracy of such respective valuations, 
but said that, in the statement set out in the schedule 
to the bill, the gross amount of the same only was 
given, the particulars, annual value, and number of 
years’ purchase, on which the same were calculated, 
being omitted in the said statement, and therefore lliey 
(the defendants) were unable to state in what particular 
respects the said valuation and statement were incorrect 
and imperfect. 

A motion was now made, on the part of the de- 
fendants, that the plaintiffs might in fourteen days 
leave with their Clerk in Court the entire valuation 
1 and 
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and estimates of the estates mentioned in the bill to 
have been made by Mr. Thomas Gee^ with the observa- 
tions, remarks, and letters of the said Thomas Gee 
rclatinf^ thereto, and the entire valuation and estimates 
of the minerals mentioned in the bill to have been made 
by Mr. Andrew Fanids, with the observations, remarks, 
and letters of tlie said Andrew Faulds relating thereto, 
and any instructions given in writing by the plaintiffs 
or any of them, their or any of their agents or soli- 
citors, to the said Thomas Gee and Andrew Fauldsy 
or either of them, respecting the same, with liberty 
for the defendants, their Clerk in Court, agents, or 
solicitors, to inspect or peruse the same, and to take 
copies, abstracts, or extracts thereof; and also that 
the defendants, or any of them, after having inspected 
and perused the said documents, may be at liberty 
to amend their answer, or respective answers to the 
said bill.” 


Bell and Harrison^ in support of tlie motion, referred 
to Pract, Beg, (a) Tit. T)ccds and Writings^^'* where 
it is said, Where a deed in the plaintiff’s hands, 
mentioned in the plaintiff’s bill, was necessary to 
the defendant’s making his defence a full answer, the 
Court ordered the plaintiff should give him a copy 
of it.” In an anonymous case in Dichens (b), which 
was an application by a defendant against the plain- 
tiff, (an executor,) for payment into Court of a balance 
alleged in the bill to be in the hands of the plaintiff. 
Lord Thurloio expressed his surprise, saying, Did 
you ever know an instance of a defendant’s applying 
against a plaintiff', io ’produce deeds? If you 

want it, you must file a cross-bill for the purpose.” 


(a) Wyatt’s Ed. p. 161. (&) 2 Dick. 778. 

But no reference is subjoined. 


However, 
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However, in a late case of Pickering v. Rig^^y (^)j 
which was a suit for an account between the executor 
of a deceased partner and the surviving partner, the 
defendant having moved, before answer, for a produc- 
tion and inspection of the partnership accounts, which 
was resisted on the ground that the defendant ought 
to have filed a cross-bill, His Lordship, though he 
refused tlie motion, suggested that, if the defendant 
in such a case had put in an answer, stating that the 
bill called for a discovery which he could not make 
completely without seeing the partnership books and 
accounts, the same being in the*bands of the plaintiff^ 
it might be possible for him to obtain such an order 
without filing a cross* bill. 


1817 . 


MrCKLE- 

TinVAIT 


V* 

Mooue. 


Pep^s contra. 

In IJavcrs v. Davers (6), the Court discharged an 
order which had been obtained by the defendant to 
inspect a deed proved by the plaintifl' in the cause, and 
referred to by the deposition. In Wiley v. Pistor (c). 
His Lordship refused a motion by a defendant for 
inspection of letters referred to by the plaintiff’s de- 
positions as exhibits, with costs, observing that such 
an application must be very familiar, if there were 
not some objection to it, and he never heard of such 
a motion. Even a plaintifi’, though he has a right 
to the inspection of deeds admitted to be in the de- 
fendant’s possession, upon which his own title rests, 
cannot compel the production of those relating only 
to the defendant’s title, which is independent of his 
own, as was determined by Lord Ilardwicke in Buden 
v. Dove (d). And in Alkyns v. Wright {e)^ the ConiH 


(rt) 18 Ves. 484. 

P. Wms. 410. 

(c) 7 Ves. 411. 

(d) "i Ves. 445.' 


(e) 14 Ves. 211. And see 
Evans Richardson^ 1 Svvan- 
stoii’s Reports, p. 7. and (he 
refeieucos iti the note, p. 8. 

refused 
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refused a motion for a production of^deeds and papers 
referred to as in the defendant’s possession, but not de- 
scribedUby the answer or schedule, and without an offer 
to produce them. 

The Lord Chancellor asked whether the plaintiffs 
by his bill stated the documents in question to be in his 
possession; and was referred to the statement in the 
bill already mentioned, which was contended by Lell to 
be equivalent, the valuation being alleged to be made 
with a view to the present suit for a new partition. 


Chancellou. 

The case cited of JPickering v. («) is very dif- 

ferent from the present. There the bill was for an ac- 
count of partnership dealings; the plaintiff and defend- 
ant were jointly entitled to the possession of the docu- 
ments, the production of which was the object of the 
motion; and 1 then stated that I thought T remembered 
an instance of an application by a defendant under such 
circumstances to stay proceedings for want of an answer 
until he had been assisted with the inspection sought; and 
that that sort of motion might do without '"a cross-bill. 
But this case goes much further than any I have ever 
yet heard of ; and, even if a cross-bill were filed, (which 
is the usual course,) 1 should not here be able to com- 
pel the production of these documents. 


Motion refused with costs. 


(a) 18 Ves. 484. 



CASES IN CHANCERY. 


m 

1817. 

Jul^ ^ 8 . 

PAYNTER tJ. HOUSTON. 

T his was a HU filed by the plaintilFs on behalf of Under the usual 
themselves and all other the specialty and simple decree for an 

contract creditors of the testator James //enr y fioMsfow account on a 

(deceased) who should come in and contribute, &c. hUl l^crcditors, 

The usual decree was made, whereby it was referred - ^ ^ 

-*1 fused to pro- 

to the Master to take an account of what was due 

to the plaintiffs and all other the creditors of the claim of the sur- 
said testator ; and a motion was^now made on behalf of viving partners 
Sir John Perring^ Bart, and others, bankers, surviving of the testator, 
partners of the testator, claiming to be creditors in respect of a 
respect of their dealings as bankers with the testator alleged to 
in his separate business of a merchant, that the Master 
might be directed to admit them to go in before him 
and prove their debts under that decree, and to pro- between 
ceed upon such proof, the Master liaving refused to the partnership 
proceed upon the claim which they had made in re- and the testa- 
spect thereof. ior his sepa- 

rate capacity : 

By the affidavit in support of the motion it appeared 
that the testator, on and previous to the first of before 

January^ 1810, carried on business as a merchant in Master and 
partnership with the Honourable Simon Fraser^ under prove this debt 
the firm of Fraser^ Houston^ and Co. — and that, under the de- 
being so concerned, they (Fraser dinA Houston) at cree, it was re- 
the time aforesaid entered into partnership with the 
claimants (Sir JoAw Pernwg-and others) as bankers 
under the firm of Simon Fraser^ Perringy Godfrey^ 

ShaWy Barbery and Co. by virtue of certain partnership 
articles ; — That on the same day the house of Frasery 
Houstony and Co. opened two accounts (one called 
. the separate, and the other the general account,) wilh 
the banking firm of Frasevy Perringy &^c. and that 

in 
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in the course of business the said bankinghouse 
came under large acceptances for them. That Simon 
having died, the business of the mercantile 
firm was carried on by the testator on his own 
separate account, but still in the name of Fraser^ 
Houston^ and Co- and the accounts with the banking- 
house were carried on in the same manner as before 
Fraser's death. That, on the 8th of Jmic^ 1811, 
partnership articles were entered into between the 
claimants and the testatbr, to carry on the business 
of bankers for fourteen years fron) JcmiiarT/^ 1811, 
the interest of any partner who should die during 
the period of co-partnership not to cease until the 
50th of Ju7ic^ or Slst of December^ which should first 
happen, after the decease of the partner so dying. 
That in August and October^ 1812, the testator (being 
then in the individual capacity of a ml^rchant, largely 
indebted to the bankinghouse,) executed to a trustee 
for the bankinghouse transfers of several bond and 
mortgage debts due to him, and in each deed of trans- 
fer he (Houston) covenanted for the due payment 
of the debt then owing and all sums that might there- 
after become due from him to the bankinghouse ; 
and in October^ 1815, as a further security executed 
to the same trustee an assignment of debts due to 
him from several insolvent persons, and in 1814, also 
placed in the hands of the said bankinghouse 
other securities of comparatively small araoujit. That 
the testator died on the 12th of October^ 1814, 
having made his will and appointed the defend- 
ants executors, and being, at the time of his 
death, indebted to the claimants (as the surviving 
partners in the bankinghouse) in the balance of 
both accounts (the separate and general,) to the 
Slst of December^ 1814, when his interest as a partner 
determined. That the partnership accounts of the 

banking- 
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bankingliouse were regularly balanced and made up 
oh the 30th of June and 31st of December in every 
year, and the books containing the balance sh^s of 
each year respectively up to the 3 1st of De^mher 
1812 were duly signed by the testator, but the testator 
being in Scotland when the partnership accounts for 
the year ending the 31st of December 1813 were 
balanced and signed by the other partners, the same 
were not signed by him, although he frequently pro- 
mised to sign them, and assented to and received his 
proportion of the profits by a transfer to his account 
with the bankingliouse ; and sipce his death credit 
had been given to his account as a partner in the 
bankingliouse for the full amount of his interest 
therein. 


1817. 


Payntek 

o. 

Houston. 


The afiidavit went on to allege that the estate of the 
testator (as a partner in the bankinghouse) could 
derive no benefit from the debt owing from him (in his 
individual capacity as a merchant) to the bankingliouse, 
even if the latter should get in and receive the whole 
amount thereof, because the whole debt had always been 
and still remained credited in the partnership books of 
the bankinghouse as assets thereof, in the same man- 
ner as any other property of the partnership of which 
they were in actual possession ; the ssarne being treated 
as a good and available debt, and never transferred 
to the debit of the partnership among such of the 
outstanding debts as were considered bad or doubtful. 

It was further stated that there remained duo from 
the testator’s estate in respect of such debts, after 
giving credit for the full amount of monies received 
or to be received by the claimants in respect of such 
securities as were available, and for the value (so far 
as it could be estimated) of such as were uncertain, the 


sum 
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the covenants contained in the above-mentioned deeds 
PAVNTEa of transfer. 

O. 

Houston. 

Under the decree made in this cause, a charge waa 
on the 26th of April 1816 carried in before the Master, 
supported by affidavit in the usual manner, for so much 
of the above debt as then remained due, whereby the 
surviving partners in the bankinghouse claimed to 
be admitted as specialty <;reditors by virtue of the said 
deeds and securities. The charge was opposed on 
the part of the plaintiffis, and, after many attendances 
and much discussion before the Master, was amended 
at the Master^s suggestion, and such amended charge, 
with an affidavit also in support thereof, left at his 
office on the 22d of FehruarT/ 1817, the solicitor for 
the plaintiffs having, long previously, inspected all 
the books belonging to the testator’s estate, together 
with all the securities, in order to ascertain from 
such inspection the state of accounts; and the affidavit 
stated that this also took place at the Master’s sug- 
gestion. 

Several attendances afterwards took place on this 
charge so amended, the last of which attendances was 
on the 5th of when the Master said that he did 

not consider himself authorised to receive the proof of 
the said debt, on the ground (as it was understood) that 
the partnership' inter se formed an objection to the 
admission of such proof ; in other words, that A, J5. 
and C. surviving partners of A, 3. C, and jD,, cannot 
be admitted to prove a debt in a suit for administering 
the effects of Z). 

By the application now made to the Court, it 
was sought on behalf of these claimants to be per- 
mitted 
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mitted to proceed in their charge before the Master, 
for the sake of avoiding the expence which would ne- 
cessarily be incurred by their being driven to have re- 
course to other proceedings in respect of their debt. 

Sir S. Romilly^ Hart^ Cooke and Horne^ in support 
of the motion. 

Bell and Wilson^ contra- 

. 

Under this decree the Master can go into no ac- 
counts that were not liquidated at the testator’s death. 
He has no power to exhibit interrogatories for the ex- 
amination of the parties claiming before him. In 
Simmons v. Gutteridge («), where leave was given to 
exhibit an interrogatory for the examination of an exe- 
cutor as to the fact whether he was indebted to the tes- 
tator, that was permitted upon the ground that the ex- 
amination of an executor under the usual decree for an 
account ought to contain such an interrogatory ; a debt 
due by an executor being assets; and the principle 
was, that this is an interrogatory, not of the party, but 
of the Master ; but it was expressly directed that the 
interrogatdry should be confined to that purpose 
merely; — not to go into an account, which must be 
the subject of a distinct bill. The contract in respect 
of which this debt has accrued, is only available in 
equity ; for at law no man can bind himself, as a part- 
ner in one house, to another house in which he is also 
a partner. Bosanquet v. TFra^ (6). 

Sir S, Romill^y in reply. 

It is objected that the Master, in this case, has 
no right to exhibit interrogatories under the decree ; 

(a) 13 Ves. 262. (b) 2 Marsh. 319. 

but 
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1817 . but in the case cited in support of this objection the 
parties resisted the Master’s taking the account. — 
Paynter jjere they consented, and the Master was actually 
Houston. proceeding to do so when this difficulty suggested 
itself to him. 

llie Loud Chancellor. 

This question arises under the usual decree for an 
account of assets in a creditor’s suit, upon a demand 
made by the surviving partners in a bankinghouse in 
which the testator himself was a partner, claiming to be 
creditors of their deceased partner in respect of a balance 
due on his separate account with the partnership. A 
late decision of a Court of Law has been cited to shew 
that no Ugal debt can be created in respect of such a 
transaction. It may be so as it is there slated; but, if 
that is a right decision, still there is nolhiiig more clear, 
than that, \ihere an account is decreed, the equitable 
creditors have a right to be satisfied ; and that no dis- 
tribution of assets can take place until t|ie accounts of 
all the creditors of every description have been gone 
into. Generally speaking, it is the duty of tlie Master 
to meet all the difficulties that may arise in the discharge 
of this ofiice. In some way or other, he must so provide 
as that all the accounts, both legal and equitable, shall 
be fully taken; so that the fact of Houston's having 
been a partner in the house, however it may alter the 
nature of his debt, is of no weight at all with reference 
to the right of the claimants to have their account taken. 

Then it is said, the Master is not in a situation to 
receive the claim, for want of a power to exhibit inter- 
rogatories with respect to it. But it strikes me that this 
never can be the case — that the Court cannot place a 
creditor in such asituation as that his debt is not to be 

received. 
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received. It appears to me that the master is bound to 
receive such a claim as this. Suppose there had only 
been a few items on each side to be established, can it 
be said that the parties must be put to the expense of 
filing a bill in order to have such an account settled? 
I think T have seen reports in which the Master has 
stated that he is not able to ascertain the validity of such 
claims without the necessity of a bill being filed for the 
purpose. The principle is the same, although the difli- 
culty may be greater, in the case of an account where the 
testator was a partner, than in a mere common case of 
account between parties standing in no such relation to 
each other. If the Master finds that he cannot go on 
without an examination of the parties upon interro- 
gatories, and that it is necessary a commission should 
issue, the parties must apply to the Court for the pur- 
pose. The only difiiculty in this case is as to the settled 
accounts — and if, with reference to that, it is necessary 
to ascertain whether the accounts have been settled or 
not, either a bill must be filed, or the question submit- 
ted to the Court l)y way of moliou upon afiidavits. 


1817. 

Paynter 


V, 

IloU&XON. 


I apprehend that it is the Master’s duty to go on with 
the accounts until he finds a dilficuUy arising from the 
want of sufficient powers ; and then an application must 
be made to the Court, either by the Master or the 
parties, to do that which is necessary, in order to supply 
the defect of his authority. 

His Lordship concluded bysayiiig that he would speak 
to the Master on the subject - 


An order was afterwards made, by which it was re- 
ferred to the Master to take an account of the dealings 
and transactions between the testator, in his own right, 
and as the surviving partner of the house of Fraser dnid 
Houston j and the bankinghouse in whicli Sir John 

Herring 
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March 12. 
August 25 . 


Defendant to 
an injunction 
bill, having suf- 
fered the in- 
junction to go 
against him 
upon a dedimusy 
the time for an- 
swering being 
expired, al- 
though not un» 
der an order 
for time, nor in 
contempt, 
qucere^ whether 
he may demur 
alone; and it 
seems that he 
cannot be al- 
lowed to do so. 


P erring and the other claimants were the then surviving 
partners, and of what was due on the balances of such 
accounts to either and which of the parties; and also to 
take an account of the partnership dealings and trans- 
actions as bankers between the said testator and the said 
bankinghouse, and what was due to or from the said 
testator on the balance thereof, with liberty to state any 
matter specially — and, for the better taking the said ac- 
counts, the parties were to produce before the Master 
upon oath all deeds, book§, &c. in their custody or power 
relating thereto, and were to be examined upon interro- 
gatories as the Master should direct, who, in taking the 
said accounts, was to make unto the parties all just 
allowances. 


JOHN EDMONDS, - - - Pi.aintiff ; 

CHRISTOPHER SAVERY, WILLIAM ED- 
MONDS SAVERY, and Others. - Defendants. 

T his was a motion, on the part of the plaintiff, to 
take a demurrer, which had been put in by the 
defendants off the file for irregularity. 

The bill was by an heir at law, to have the will of 
his ancestor, (by which the estate in question was de- 
vised to the defendant Christopher Savory in trust for 
his son the defendant Tf\ E* Saver?/^) declared void 
upon the ground of alleged incompetency in the testator, 
and for an injunction to restrain proceedings in an ac- 
tion of ejectment, in which the defendants had obtained 
a verdict, and also from setting up or making any claim 
to the estates under the said will. 

The bill was filed on the 19th of November 1816. 
The defendants appeared on the I29d of the same month, 

andj 
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^according to wfaat was stated to be the usual practice in 
-cases of injunction bills, the plaintiff’s clerk in Court, 
on the 5th of December following (which was aseal day), 
applied to the clerk in Court for the defendants, to know 
upon what ground the plaintiff should take his injunction, 
— whether upon an attachment, or upon a dedimus potes^ 
iatemXoivikG the answer of the defendants; whereupon the 
clerk in Court for the defendants gave to the plaintiff’s 
clerk in Court a note signed by the solicitors for the de- 
fendants, in these words: IV^r. Drewe^ — Sir, You will 
let this injunction go upon the ground least prejudicial 
to the defendants. What I mean is, that we shall, on 
account of the great length of lh*e bill, want all the time 
we should be entitled to if this was not an injunction 
bill. Perhaps you will therefore think the ground 
should be upon an attachment.” To which Drewc (who 
was the agent for the defendants’ clerk in Court) luul 
subjoined in his own handwriting, On a dedimusy 
And, in consequence of this note so delivered, the com- 
mon injunction was issued on the 10th of Decernber (the 
next seal day after the 5th) in the usual form upon a 
dedimiis^ whitSi form is as follows. 

% 

Whereas, &c. that J, E, hath lately exhibited his 
bill of complaint against you, the said, &c. defendants, 
to be relieved touching the matters therein contained, 
and that you tlie said defendants, being served witfi 
our writ of subpoena commanding you to appear and 
answer the said bill, have appeared accordingly, bui 
for delay have craved a commissio7t to anszsocr in the 
country^ and yet in the mean time, you unjustly (as it 
is alleged) prosecute the said complainant at law for 
and touching the matters in the said bill complained 
of : We, therefore, in consideration of the premises, do 
strictly enjoin and command you, &c. to desist from all 
further proceedings at law against the said complainant 
Voi.. III. X touching 
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touching any of the matters in the said bill complained 
of, until you shall have fully answered the said bill and 
our said Court make other order to the contrary,” &c. 

The aflidavit of the plaintilTs agent, in support of 
the application to have the demurrer taken off the file, 
represented farther that it was the practice of the Court 
to consider such note as was delivered by the defend- 
ants’ clerk in Court to be a note praying a dedimus to 
plead, answer,^ or demuB, not demurring alone; that 
the injunction which had issued had been submitted to 
by the defendants upon the grojind that they had prayed 
a commission to take their answer in the country ; and 
that, therefore, no process of contempt was issued 
against them for not putting in their answer to the 
bill. That, on the 7th of January/ 1817 (being seven 
weeks after the bill was filed), the defendants filed a 
general demurrer to the bill, and had not pleaded to 
or answered any part thereof; and the deponent had 
been informed, and believed it to be the invariable prac- 
tice of the Court, to consider a demurrer so filed as 
irregular, and that, after such note, a defendant was 
not at liberty to demur alone. («) No order for time 
had been obtained previous to the filing of the demurrer. 


Sir S. Romillij and Wakefidd, in support of the mo- 
tion to take the demurrer off the file. 


Bdl and Pepys, contra. 


This is a mere question of practice, but of very great 
importance to the defendants, who are kept out of pos- 


(a) For the grounds of 
this demuner, see Pember* 
tons, Pamberion^lSVcs.^QT, 
Jones V. Jones, ante p. 161* 
The objection to the bill was 


stronger in this case than in 
either of those cited, there 
having been two trials at law, 
and a verdict in one of them. 


1 


acssion 
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session of the estate devised to them by on injunction 
obtained upon a bill which it is impossible that the 
plaintiff could support if the demurrer were properly 
argued. 

If the bill had not prayed an injunction, the defend- 
ants would, according to the common course, have had 
till the next term after the bill filed to answer or demur, 
as he should be advised ; and this being upon the prin- 
ciple of convenience and reasonable indulgtj^nce, it would 
be great injustice were thepractice to be different, merely 
because the plaintiff has inserted iahis bill a prayer for 
an injunction, and if, on that account only, the defendant 
were refused an indulgence which it is thought right to 
grant in other cases. We admit that, according to the 
practice of the Court, if, at the expiration of eight days 
from the filing of the bill, neither an answer nor a de- 
murrer is on the file, the plaintiff is entitled to the com- 
mon injunction ; — that the injunction may be had in 
either of two ways, — upon an attachment, or upon a 
dedimus to take the defendant’s answer ; — and that in 
this case, the defendant, having the option offered him, 
preferred that it should go upon a dedmz/s. In ThcAttor- 
nei/^General y* Henchman (a), upon amotion to take a de- 
murrer off the file, which had been put in after time for an- 
swering was out, but before process of contempt issued, 
Xjord Thurlow sdXdihdA. a defendant, until he is affected 
by process of contempt, may put in a demurrer. To hold 
that a defendant cannot demur after an injunction has 
been obtained upon a dedimus,^ would be to decide that, 
in such a case as this — a country cause, and the de- 
fendant not entitled to bespeak an office copy of the bill 
till after appearance — there can be no demurrer at all; 
and thus, by adding the prayer for an injunctioQ to a 
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(a) 3 Bro. C. C. 372. 
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bill of discovery, the plaintiff will be enabled to obtain 
indirectly a discovery of facts upon oath, of which he 
may afterwards avail himself at law against the defend- 
ant, which discovery he has no right to demand accord- 
ing to the principles of equity. 


Besides — the dedimus upon which the injunction 
issued, and which is the ordinary dedimus returnable with- 
out delay, is not the same in point of effect with the dedimus 
which is usi^lly applied for, which is called the special 
dcdimusy and is always accompanied with a certain period 
fixed for the return, whereas in the ordinary dedimus 
there is no limitation in respect of time. Sec Hinders 
Chancery Practice, 229. 243. Benmes’ a Orders, 117, 
118. WyatC^ Pract. Reg. 234. This is not such an 
order as to preclude a demurrer; and it is evident that 
this was the ground taken in Elme v. Shaw (a) — De- 
murrer allowed, but without costs, because it was a de- 
murrer only, without any answer, and came in by 
commission.’’ 


[In order to illustrate the general practice, and the 
grounds upon which it is founded, the following autho- 
ritlea were also referred to. Orders in Chancery, 
( Beames^ 172.) J^enn v. Lord Baltimore {b)y Kenrick v. 
Clayton (c), Taylor v. Milner {d). 


The Lord Chancellor look time to look into the 
practice, and just before the Court ended its sittings in 
the vacation after Trinity Term, mentioned the case 
again (as I have been informed), with the following 
observations. 

This is the case of an injunction bill. The time of 
answering being expired, the plaintiff’s clerk in Court 

(a) 1 Vern, 282. (c) 2 Bro.214. 2Dick.685. 

ib) 1 Dick. 273. (d) 10 Ves. 444. 

says 
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says to the clerk in Court for the defendants, How will 
you have the injunction go ? — upon a dedimus^ or upon 
an attachment ?— to which the latter answers, Take it 
upon adedimus^^'* and it is on this that the question arises, 
viz. Whether, according to the practice of this Court, a 
party having returned that answer, and the injunction 
having issued accordingly, can afterwards be admitted 
to demur alone, It was contended, on the part of the 
defendants, that he might do so, inasmuch as he would 
not, in a common case, have been obligra to apply for 
an order for time until January^ and, having till that 
time to put in bis defence to the bill, he might interme- 
diately demur. I have made much inquiry into the 
practice ; and, from the best sources that I have been 
enabled to discover, am bound to state it as my opinion 
(without at present going into the reasons for that 
opinion), that, after a party has elected to have an in- 
junction taken against him upon a dedimus potestatem^ 
he cannot demur alone. I will give my reasons for it 
hereafter in the presence of the counsel by whom the 
question was argued. But, in the mean while, I repeat 
that I think he is bound by the course he has adopted ; 
for he may proceed to a commission if he pleases. 


1817. 

Edmonds 


V, 

Savert. 


[I do not hear tliat the case has been mentioned again, 
and apprehend that no order has been yet made ; but 
in Reg, Rib, A, 1816. fo. 1284. is the following entry. 

19 Juh/^ 1817. Upon motion by Mr. Wakefield^ of 
counsel for the plaintilF Ednmids^ and upon affidavit 
stating the bill filed, demurrer put in, a cross-bill by the 
defendant TV, E, Saver?/ , filed on the 27th of IJecember 
1816, notice of motion to take the demurrer off the file, 
the motion made accordingly and counsel heard, that 
his lordship had not yet declared his judgment thereon, 
but that the deponent had been informed and believed 
that the clerks in Court had certified that the demurrer 


was 
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iSll Tt'os irregularly filed j ordered, that the plaintiff Ed- 
monds (defendant to the cross-bill) may have six weeks’ 
Edmond* plead, answer, or demur, after the defendants to 

Satery. the original bill shall have answered the same, or the 
demurrer shall have been allowed.”] 


Rolls. 
June 27- 


barker and Others 


Testator devises 
to A. and B* 
(whom he ap- 
points his exe- 
cutors) upon 
trust to sell for 
such purposes 
as he shall here* 
after appoint, 
and then directs 
his debts to be 
paid by his 
executors. • 
Under this 
devise, A. and 
B. are autho- 
rised to sell for 


The Duke of DEVONSHIRE. 

T IHOMAS BARKER, by his will, devised all his 
estate real and personal to the plaintiiTs, their heirs, 
&c., to the use of them (the plaintiffs), their heirs, 
&c., in trust by application, sale, or mortgage thereof 
or of any part thereof, to pay thereout whatsoever 
he should thereafter by will or codicil appoint. He 
then appointed the plaintiffs trustees and executors 
of his will; and proceeded to direct that his just 
debts, funeral expenses, S^c. should be. paid by his 
executors ; and devised the residue of his estate and 
effects (after giving several specific legacies) to his 
eldest son, provided he lived to attain twenty-one ; 
if not, then to w^hichever of his sons should first at- 
tain twenty-one. 


payment of plaintiffs, under this devise, contracted with 

the Duke of Devonshire, for the sale to him of part 
of the estates, for the purpose of raising money to 
pay debts ; and they now filed their bill for a specific 
performance of that agreement : to which the Duke 
answered that he was advised that, inasmuch as 
the will did not give to the plainliils a sufficient 

power 
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ppw?P to sell for payment of debts, and did not ppovide 
that their receipt should be a sufficient discharge to ^ 
purchaser, therefore he* (the defendant) could not 
safely fulfil his contract, except under the decree 
of the Court. 

The question i;vas, whether ^is was a devise for the 
payment of debts generally; for, if so, the trustees 
might make a good title, witho^ut the devisee or heir at 
law joining ; and the purchaser could not be bound to 
see to the application of the purchase money ; it being 
settled (a), that, where the trust is for payment of debts 
generally, the purchaser is not bound to see to the 
application. 

Benson and for the plaintiffs. 

Cooke and Abercrombie^ for the defendant, contended 
that, the direction being for the payment of debts by 
the executors, this shewed that the intention of the 
testator waa to confine it to payment out of the per- 
sonal estate. 

To this it was replied, that the f:estator, in using the 
term executors, only meant to describe those persons 
whom he had previously appointed as his executors, 
and to whom he had already given his real estate in 
trust to sell for such purposes as be should appoint. 

The Master of the Rolls. 

The testator has given his real estate to certain per- 
sons, whom he also appoints executors of his will, upon 
trust to sell for such purposes as he shall afterwards 

(a) See Sugdeti, Vend, and Purch. 4th Ed. 413. 

appoint ; 


1817 . 

Barkcr 

V, 

The Duke of 
Deyonsuire. 
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Barker 

V. 

The Duke of 
Devonshire. 




appoifUt ; and then direets his debts to be paid hy hi^ 
executors. 


In a late case of the same kind (a), I held that such 
a direction authorised a sale for the payment of debts ; 
and I continue of that opinion. 


Consequently, a specific performance must be de* 
creed. 


(a) 1 have not been able recently before the decision 
to ascertain the name of this that here reported, 
case : but it had occurred 


Rolls. 
Jufy 8. 


CHARLES PECH^, - Plaintiff? 

-AND 

CHARLOTTE SMITH, JOHN PECH^:, and 
Others, . - - - - Defendants. 


A grandfather TTNDER a decree by which it was referred to the 

in consideration Master to make certain inquiries, the Master 

of a bond from (j,at John Pechc (the testator named in the 

the father to pleadings) made his will dated the 8th of November 
grant him an 

annuity of M, during his life, enters into a counter-bond with the 
father conditioned for payment to the son of a like annuity ‘^in case 
he was not sufficiently provided for during the life of the grandfather, 
exclusive of any allowance from his father.” The son obtains, through 
some other interest, a place in the Ordnance office, with a salary ex- 
ceeding the amount of the annuity. 

Held^ that this was not a sufficient provision within the meaning of 
the bond, being an office only during pleasure, whereas the provision 
in the contemplation of the parties must have been;^e ofj|^ permanent 
nature. 


1809, 
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180^, whereby he expressed himself to the following 
elFect : — Whereas I have given my son a bond subject 
to my will, to direct my executrix or executor hereinafter 
named to give a power of attorney to receive 501. a 
year from my long annuities during his life, and should 
he die without child or children lawfully begotten 
the said 50/. a year to fall illlo the remainder of my 
property.” — The Master further found that the 
testator, at the time of making his will, had living 
one son (the defendsLUi John Pechc) and a grandson 
also named John Peche^ (who was the younger son 
of the said defendant), and that the testator gave 
to his son the defendaift, a bond, in the penal sum 
of 500/., the condition whereof, after reciting that 
the testator had agreed, (in consideration of a bond ^ 
from his son the defendant, by which he bound 
himself to pay the testator an annuity of 50/. during 
his life, in case the said John Peche the grandson 
was not sufficiently provided for during the testator’s 
Mfe, exclusive of any allowance from his father,”) to 
give to the said John Pechc (the grandson) an annuity 
of 50/. during his life, was that if (the testator) 
his heirs, executors, &c. should from time to time, 
&c. during the life of the said John Peche (the grand- 
son) pay to the said John Pechc (the grandson) an 
annuity of 50/. (as therein mentioned) then the bond 
should be void, or otherwise remain in full force.” 
That the testator had not given any bond to his said 
grandson: but the defendant John Pechc gave to 
the testator a counter-bond in the same penal sum, 
conditioned for payment to his father of an annuity 
of 50/. during his life. The Master also found that 
these bonds were given in consequence of some disputes 
having arisen in the family, when the testator, thinking 
his grandson, ^arsh% treated by the defendant his 
father, had entered \vith the defendant into the en- 
gagement 


1817. 

Peche 

V. 

Smiths 
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gigement which appeared on the face of the bonds ; 
ip pursuance of which the annuity was regularly paid 
by the defendant to the testator till the day of hjs 
death* and the testator also allowed the like annual 
sum to his grandson. 

The cause coming o# for further directions upon 
the Master’s report, by an order dated the 27th of 
June 1815, the Court declared that the above-men- 
tioned bequest in the testator’s will was meant to be a 
satisfaction of the bond given by the testator to the de- 
fendant Jo/in Pech6 for his (the defendant’s) son John 
Pechi i and it w'as referred back to the Master to en- 
quire whether the last mentioned John Pech6 had been 
provided for within the intent and meaning of the bond ; 
with liberty for him to apply to the Court, and further 
directions. 

The Master made hts report in pursuance of this 
order, stating the substance of several affidavits which 
had been laid before him relative to the appoint- 
ment of John Peche (the grandson) to a place in 
the ordnance office, with a yearly salary thereto an- 
neired (the amount of which yearly salary was at 
first 68/., and had subsequently been increased to 
nearly 200/. per annum) ; and it appeared that this 
appointment, which had taken place in the life-time 
of the testator, and before the date of his will, but 
subsequent to the bonds being executed, was ob- 
tained without the interference of his father, the de- 
fendant Johit Peche. Under these circumstances, 
and particularly adverting to the amount of the sa- 
lary, with reference to the bond, the Master was of 
opinion that John Peche (the grandson) was suf- 
ficiently provided for within the intent and meaning 
of the bond. 

The 
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The report was excepted to, and the exception came 
on this day to be argued ; when Dowdeswell^ in sup- 
port of the exception, laid the principal stress on the 
nature of the office held by the exceptant, which was 
during pleasure only, and from which he was conse- 
quently liable to be dischar^d at any period. 

Sir S. 'Romilly and for the Master's report. 

The Master of the Rolls held, that a permanent 
provision must have been meant by the testator, and 
in the contemplation of both parties to the bond ; — 
that the office in question, though its continuance 
might become more or less probable, could never be 
rendered certain, as it must always be subject to the 
casualties of illness or other incapacity, and conse- 
quently was defective in that which he considered as 
the indispensable requisite of the intended provision. 
His Honour consequently allowed the exception, and 
declared that the exceptant was not provided for 
within the meaning of the bond. 


181T. 

FeCU£ 

o. 

Smitu. 
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His Majesty’s ATTORNEY GENERAL (at the re-^ 
July 21, 22. « lation of JOHN LEE MARTYN, Clerk)^ 

Informant y 


GEORGE GROTE, 


Defendant.. 


Testatrix gives fTlHE Information staled that Leiitia Pitts being 
to the minister, possessed of a considerable personal estate, and 

&c. of A, 5L (amongst other things) of monies in the public stocks^ 
perannum nnk particular of long annuities to the amount 

to the minister about fkOOL a year, duly made her last will dated 

&c. of B. hi. 30th of December 1805, whereby, after appointing 

per annum like certain, persons to be trustees of her will, she proceeded 
Bank annuities ; effect following: — ‘“I give and bequeath to 

to the treasurer minister and churchwardens of the parish of 
of a and D. 

lOOf* long an- ir.it • » t t • t . . 

nuities stock ^nnum Bank long annuities, and 1 give to the minister 

each ; to the governors of E. lOOL long annuities stock ; and SOL 
per annumy further part of my Bank long annuities,” upon trust to 
apply the interest and dividends to and for the use of L, D, till she 
attains 21, and then to transfer the said SOL per annum Bank ?.ong 
annuities” to the said L. R. — She then gives to W, C. 150/. Bank long 
annuities slock, and 10/. per annum ‘^further part of my long an- 
nuities,” in trust for //. G , — By a codicil, reciting, Whereas I 
may have made a wrong calculation of the value of my fortune in the 
funds at the time of my decease,” she directs that in case of defi- 
ciency, it may be deducted out of the residue, as she would have all 
her legacies paid to the full. 

The testatrix was at the time of her death possessed of only 385/. 
long annuities, and her personal estate was insufficient to pay her debts. 

Upon a question whether the treasurer of C. was entitled to a legacy 
of 100/. long annuities stock, or only to 100/. to be raised by the sale 
of stock to that amount, J/e/d, that it was a specific legacy of so 
much stock, and decreed accordingly. 

Will not to be construed by something dehorsy as by the state of 
the property, where no latent ambiguity.” 

and 
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Bnd churchwardens of the parish of Tfargrave 5L per 
annum like Bank annuities, in trust for the poor of 
their respective parishes, and to be laid out for them 
in bread or meat evJI^ half-year when and as the divi- 
dends or yearly proceeds thereof shall become due and 
payable ; and I give and bequeath to the treasurer for 
the time being of Saint l^ariholomew^s Hospital in 
London^ and to the treasurer for the time being of the 
Foundling Hospital near Queen Square^ London^ 100/. 
long annuities stock, each, to be applied for the use and 
benefit of the said respective hospitals ; and I give to 
the Governors for the time being of the Charity School 
of Saint George the Martyr^ Queen Square^ 1001, long 
annuities stock, to be applied for the use and benefit of 
that charity. I give and bequeath 301, per annum^ 
further part of my Bank long annuities, in trust to re* 
ceive and apply the dividends and yearly proceeds 
thereof to and for the use of Letitia Deighton^ spinster, 
until she attain her age of twenty-one years, and, when 
and so soon as she shall attain that age, then upon trust 
to transfer the said 301, per annum Bank long annuities 
unto the said Letitia Deighton to and for her own use 
and benefit; but in case the said Letitia Deighton 
should depart this life before she attains her said 
age of twenty-one years, then upon trust that my said 
trustees or the survivor of them do and shall transfer 
the said sum of SOL per annum Bank long annuities 
unto the said Mr, William Cuherden^ his executors 
and administrators, to and for his and their own use 
and benefit; and I give unto the before-named Mr. 
W, Cuherden 150/. Bank long annuities stock, and 
I give Mrs. CW/rerdew 20/. for mourning; and I also 
give and bequeath 10/. per annum^ further part of my 
Bank long annuities, in trust to pay the dividends and 
yearly proceeds thereof to Mrs. Hannah Gearing (who 
^ . lived 


1817. 

Attorney* 

General 

V, 

GllOTE. 
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Jired ia ii^terv:!cefnao|r,jrearB) and heraasigai, fiaraiid 
during the term of her life ; and 1 desire Ihat all tay 
legacies, debts, and funeral expenses may be paid within 
one mondi after my decease, iH bear interest at 5f. 
' per cent per annum after that time, until they are 
discharged.” That the testatrix afterwards made tiie 
following codicil to her will : And 1 give and be* 
queath to Mr. William Cuherden a further sum of 100/., 
1 have before bequeathed him in my will. And whereas 
1 may have made a wrong <^lculatioa of the value of my 
fortune in the funds at the uncertain price they may be 
at the time of iny decease, I will . and direct that, if there 
should be any deficiency, it may be deducted out of the 
residue of my personal estate, as 1 would have all the 
legacies and bequests paid to the full.” 

The information^ filed at the relation of the trea- 
surer of the Charity School of St. George the Martyr^ 
claimed on behalf of the charity a legacy of 100/. long 
annuities stock. 

The defendant Grote (who bad taken out admini- 

« 

stration, with the will annexed) by his answer, stated 
that the testatrix was at the time of her deatlbpossessed 
of 385/. per annum Bank long annuities, but to no 
, other monies in any of the public funds; and =that, ex- 
clusive of the said long anuuities, the personal estate 
was by no means sufficient to satisfy lier funeral and 
testamentary expenses and debts. He suteahted that, 
according to the true constructiun of the will, and under 
the circumstaiioeB aforesaid, such legacy was wot to he 
censideied as a spmfic boqoest «f iOD/. per tumum 
long annuities, part<d'<tfae long annuities standing in 
the name of the said testutrix at the rime of her death, 
but that the charity was entitled to so much only of the 

said 
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flttid stock 00 by a sale thereof ^irould raisa the sum of 

100 /. 

Bell and Roupell^ fo#the information. 

Hurt and Palmer^ for the defendants, cited Kirby v. 
Patter and Fonnereau v. Poiniz. (b) 

The Master of the Rolls. 

There can be no doubt that,, if the testatrix had given 
a single legacy of 100/. long annuities stock,” the 
legatee would have been ehtitled to a long annuity of 
that yearly amount. But a dotdbt is raised, partly from 
the circumstance that she had not stock enough to an- 
swer all the legacies she had given in these terms, if they 
are considered as annuities, and partly from her having 
in other instances specified her legacies as consisting of 
so much per annum in Bank long annuities. These 
circumstances do, I admit, create a doubt whether the 
testatrix meant to give 100/, per annum when she has 
not expressly said so. But if she did not mean that, 
1 am greatly at a loss to say what it was that she did 
mean. For it is hardly conceivable that any person 
intending merely to give 100/, in money should use 
the words long annuities stock.” 

In Fonnereau v. Pointz (b) Lord Thurlow was struck 
with the enormous disproportion between the stock the 
testatrix had, and what, by the construction which was 
contended for, she must have been taken to have given ; 
the latter being ten times as much as the former. In 
a case precisely the same, 1 might be dispose^ lu follow 
that precedent, although, even there, it was not without 
great difiElculty that the Court was prevailed upon to ad- 

(a) 4 Ves. 748, Pager* Leapingwellj 18 Ves- 

(b) 1 Bro. 472. And see 463. 

mit 


1817 . 
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mit the extrinsic eddence as to {^estate of the property, 
in order to explain the intention of the testatrix* In 
this case, there is not nearly such a disproportion ; and 
the testatrix* appears to have hefself entertained some 
apprehension that she had given more than her funded 
property would be sufficient tb satisfy* It is true that 
her doubt is founded on the uhcertainiy of the price of 
the funds. And upon that it is fairly enough observed 
that if she had throughout given portions of stock, the 
price of the funds would he wholly immaterial. Bht, 
on the othby hand, the apprehension was absurd, if 
she meant gross suras of 100^., Instead of 100/. prr 
annum. For a single 100/* of her long annuities 
would have been ipucli more than sufficient, at the 
lowest price of them, to pay all her legacies, if con- 
sidered merely as pecuniary. * 

/ With regardkto her having used rjifferent expressions 
in her different bequests, the whole will is too inaccurately 
worded to admit of any certain inference being drann 
from that diversity. There was a case before Lord 
ThurloWy of Stafford v. Horton {«), in which the same 
variation of expression occurred. The testator gave to 
his daughter 100/. 0 - year long annuities, to the plaintiff 
50/. long annuities, and to another person 50/. Jong 
annuities, to be laid ou| in cliarily at his discretion ; 

and Lord Thurlow held all the legacies to be specific, 

■!> 

and directed a transfer of so much long ^annuities. In 
Fonnereau v. PointZy there was some ground for 
holding the legacies to be of money, and not of stock, 
from the expression the sum of — stock” used in each 
of them. And in the ultimate judgment stress was 
laid on other peculiarities of expression which do not 
occur here. 




^ 1817 * 

l^vr^utrET- 

GEMEHAf. 

V. 

GKOTle. 


(fl) 1 Bro, 482. 


Under 
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Under these clre^stances^ tlie qtiestron eomess 
round to this whether^ as the words used are^pro- 
perly descriptive of so much stock of Bank long* anniii- 
lie^, it appears, as (Lord Thurlow thought it did in 
Fonmreau v. PointZy) perfectly clear, from other 
circ urn stances, which amount to demonstration, that the 
testatrix did not n^ean them in that sense ?” 1 think it 
does not ; and that therefore 1 am not warranted in 
striking out, or leaving inoperative, the words*' “ long 
annuities stock.'" To authorise a departure from the 
words of a will, it is npt enough to doubt whether they 
were used in the sense which they properly bear. The 
Court ought to be quite satisijell that they were used 
in a diiTerent sense, and ought to be able distinctly to 
say what the eensq is in which they were meant to be 
used. A legacy of JOO/. is a diflerent thing from a 
legacy of 100/. stock. The testatrix has expressly 
given 100/. long annuities stock:” hut I am desirOd 
to hold that she meant 100/. in mono/, or such a por- 
tion of stock as would be equivalent to 100/. in money. 
I do not say it is not doubtful wlieiber she may not 
have meant this ;*^but there is not enough to shew 
clearly that it is what sire did mean. 1 must therefore 
abide by tliQ words of the will, and decree accordingly. 


3S1 
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WILLIAM DIXON, JAMES MOFFAT, and 
JAMES DIXON, • - - Plaintiffs: 

WILLIAM EWART, WILLIAM TAYLOR, 
MYERS, MATHER, TOBIN, BAYLEY, RIT- 
CHIE, and MOFFAT, - - Defendants. 


The bill of sale fXlHE defendants Richie and carryin|^ on 

passes the abso- business as merchants at JLiverpool under the 

lute property in firm oi' Ritchie and Co., applied in 1814 to the defend- 
a ship at Ewart and otherl, brokers, (in partnership under 

subject only to firm of Ewart^ Rutson^ and Co.,) for advances in 
p . money to the extent of 10,000/, on the security of 
dorsement on goods, the property of Ritchie and Co., then in the 
the certificate hands of them the said Ewart^ Ruison^ and Co., 
of registry not to which they : consented, on Ritchie and Co. pro- 
being made curing sufficient securities for the amount of any defi- 
within ten days ^iency that might happen. Ritchie and Co. then ap- 
after the return plaintiffs, (who were also merchants and 

partners at Etvcrpool^) and requested them to become 
Power of at- ®och sureties, upon a representation that the goods in 
torncy to sign the hands of Ewart ^ Rutson, and Co. were much more 
an indorsement than sufficient in value to cover the whole amount 
on the certific of the proposed advances ; and (he plaintiffs, con- 
cate, not re- fiding in such representations, agreed, (together 

Yoked by h.ink- another house of Gra?/s. TVihon. and Co.) 

ruptcy of the 

vendor subsequent to the execution of the power, but previous to the 
indorsement ; being a power only to do a mere formal act, which the 
bankrupt himself might have been compelled to execute notwithstanding 
his bankruptcy, and for a valuable consideration. 

Therefore in this case, the indorsement on the certificate being made 
within tlie ten days under a power of attorney, the grantor of which 
had since become bankrupt; Held a sufficient compliance with the 
terms of the Registry act. 


case of the in- 
dorsement on 
the certificate 


being made 
within ten days 
after the return 
of thci ship to 
port. 


to 
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to become sureties accordingly : and immediately after- 
wards, in pursuamce of an arrangement made for the 
convenience of Ewarty RtUson^ and Co., Ritchie and 
Co. drew bills of exchange, dated the 28th of September 
1814, and made payable three months after date, to the 
amount of the advances agreed upon ; which bills were 
afterwards renewed from time to time, on the sole gua- 
rantee of the plaintiffs, to September 1815, when 2500/. 
(part thereof) was paid off, and the remaining bills 
were still further renewed to the 6th of March 1816. 


1817. 

Dixon 

o. 

Ewakt^ 


In December 1815, Ritchie and|Co. applied to Ewarl^ 
Rutson^ and Co. for a further advance of 30,000/., 
which they also agreed to make on condition that the 
payment thereof, and of all other sums advanced or to 
be advanced to them as aforesaid, (including the 7500/, 
then remaining due on the said bills of exchange,) 
should be secured to them on certain ships, the property 
of Ritchie and Co., which they had sent to the West In- 
dies^ and the cargoes and proceeds thereof. The advance 
of 30, 000/, was made accordingly,at different times, from 
December 1815 to March 1816; and (among other secu- 
rities for the repayment which were entered into in pur- 
suance of the agreement between the partiCvS) bills of 
sale of the ships were regularly executed by Ritchie 
and Co. to Ewarty Rutsoriy and Co. ; with powers of at- 
torney, enabling certain persons therein named, jointly 
or separately, to sign an instrument on the certificate 
of registry of each ship within ten days next after its 
arrival at the port of Liverpooly or any other port or 
ports in Great Britahiy notifying the transfer thereof to 
Ewarty Rutsoriy and Co., according to the form of the 
statutes. Copies of these bills of sale were within due 
time delivered, and entries thereof indorsed on the affi- 
davits of the certificates and memoranda made in the 
book of registers, aiul notice given to the commissioners 
Y 2 of 
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V* 

Ewart* 


of customs, in every respect conformably with the pro* 
visions of the registry acj(s for the elTectual transfer of 
ships at sea; and by an indenture of defeasance, bearing 
even date therewith, after reciting the circumstances of 
the transactions and the agreement between the parties, 
it was witnessed that the assignments and transfers of the 
said ships so made as aforesaid were upon trust (if the 
said Ewarl, Ruison, and Co. should not in the mean 
time be otherwise satisfied the amount of their advances) 
upon the arrival of the «aid ships, or of any of them, in 
any port or ports of Great Britain or Ireland, upon 
giving seven days’ notice in writing to the owners, *to 
make sale and dispose thereof in such manner as to them 
(the said Ewart, Riitson,ux\il Co.) should seem meet, and 
to apply the money arising from such sale or sales, in 
the first place, in payment of the expenses of the said 
assignments and taking possession, and of making and 
completing the indorsements on the certificates of regis- 
try thereof, and of any actions or other proceedings to 
be brought or instituted relative thereto; and of reason- 
able commission, &c. ; then to reimburse themselves the 
amount of their advances made or to be made as afore- 
said, and all other charges and expenses ; and lastly, to 
pay over the surplus to Ritchie and Ce., or as they 
should appoint. After these bills of sale and other 
securities had been completed, and on being informed 
thereof, the plaintiffs agreed to a still further renewal, 
understanding that they were to have the protection of 
ihese new transactions. Upon the arrival in England 
of the several ships so assigned, Ewart, Rutson, and Co. 
took immediate possession ; and, within ten days after 
their respective arrivals, caused the proper indorsements 
to be made, notifying the transfers upon the affidavits of 
the certificates signed by some or one of the persons 
legally authorised by virtue of the powers of attor- 
ney. They afterwards sold the ships and received the 

produce. 
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produce. On the 19th of August 1816, previous to 
the indorsement being madei^)n the certificates, iZiVofec 
and Co. became bankrupts, and the defendants Mather^ 
Tohin^ and Bayley^ were appointed their assignees. 
An action was afterwards commenced by Eteart^ RuU 
son^ and Co., against the plaintiffs as indorsers of the 
bills of exchange, and the present bill was filed to stay 
proceedings in such actions, praying that the plaintiffs 
might be declared entitled to the benefit of all the securi- 
ties to the extent of the bills, and that the same might be 
delivered up to be cancelled ; or, in case the defendants 
Ewart and Co. should not admit jissets arising from the 
several securities so sold by them to cover the amount of 
advances, then for an account, &c. ; and, if necessary, 
that an issue might be directed to try whether Riicjiie 
and Moffat, or either of them, had by any act of their 
own made the property assigned by them to Ewart and 
Co., and the proceeds thereof, liable to the payment of 
the bills so indorsed by the plaintifiTs. 


1817. 

Dixon 

t). 

Ewart. 


Upon a motion being now made for a perpetual in- 
junction according to the prayer of the bill, the prin- 
cipal question, mz, whether the bills of exchange, so 
drawn by Ritchie and Co., and indorsed by Ewart 
and Co. to the plaintiffs, for the accommodation of, 
and as sureties for, Ritchie and Co., had not in fact 
been satisfied, and the plaintiffs become exonerated 
from their liability as indorsers («), appears to have 

been 


(a) A surety is entitled 
to every remedy winch the 
creditor has against the prin- 
cipal debtor; to enforce every 
security and all means of 
payment ; to stand in the 
place of the creditor, not only 


through the medium of con- 
tract, but even by means of 
securities entered into with- 
out the knowledge of the 
surety ; having a right to have 
these securities transferred 
to him, though there was no 
sti))ulation 
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been considered as too clearly in favour of the plj^intiffs 
(o^iidmit of argument. Bii^another question was raised 
by the answer of the assignees, — viz. whether a valid 
indorsement on the certificate of registry upon the 
transfer of a ship can be made by a person duly con- 
stituted for that purpose by power of attorney, the 
power of attorney being executed before, but the in- 
dorsement executed not till after, an act of bankruptcy 
committed by the vendor and a commission issued : — 
in other words, whether the power is not revoked by 
the bankruptcy ? — and this question now came on to 
be argued. i 

The provision of the last registry act relative to the 
indorsement on the certificate, is as follows. 

That if any ship or vessel shall be at sea, or absent 
from the port to which she belongs, at the time when 
any alteration in the property thereof shall be made, so 
that an indorsement on the certificate cannot be imme- 
diately made, the sale, or contract or agreement for the 
sale, thereof shall, notwithstanding, be made by a bill of 
sale or other instrument in writing as before directed, and 
a copy of such bill of sale or other instrumeilt in writing 
shall be delivered, and an entry thereof shall be indorsed 
on the oath or afiidavit, and a memorandum thereof shall 
be made in the book of registers, and notice of the 
same shall be given to the commissioners of the customs 
in the manner thereinbefore directed, and, within ten 
days after such ship or vessel shall return to the port 
to which she belongs an indorsement shall be made 
and signed by the owner or owners, or some person 
legally authorised for that purpose by him, her, or them, 

stipulation for it ; and to avail See Crnyihorne t. Swinburne^ 
himself of hU these secu- 14 Ves. 162. 
litics against the debtor-’’ 

and 
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and a copy thereof shall be delivered in tpanner therein- 
before mentioned i otberwi^ such bill of sale, or con- 
tract or agreement for sale thereof, shall be utterly 
null and void, to all intents and purposes whatsoever, 
and entry thereof shall be indorsed, and a memo- 
randum thereof made, in the manner hereinbefore 
directed.” (a) 

lueacliy for the assignees. 

The single question now before the Court is, whether 
this power of attorney was revoked by the bankruptcy ? 
Ill point of fact, no interest passes under the assignment 
until its completion by the indorsement on the cer- 
tificate ; and, admitting that, if the owner of tlie ship 
had not become bankrupt, he could not have revoked 
the power which he had given, that has nothing to do 
with the present case, which turns solely on the policy 
of the registry acts, and is to be decided by a strict 
attention to the provisions of those acts. 

Generally speaking, a power of attorney is determin- 
able and revocable at pleasure; and it is immaterial in 
what terms it is expressed in the instrument which 
passes it, 'But this general way of stating the pro- 
position is subject to qualification in cases where tlie 
power is given for a valuable consideration, or, in other 
words, where an act has been done, by which the 
oVvner of property is converted into a trustee, but there 
remains some formality to complete it, and a Court of 
Equity would compel the performance. Generally 
speaking, also, such a power is revoked by bankruptcy. 
Ilovill V. Lcthwaile (/;), Watson v. King (c) — and that 
even in cases where the power is coupled with interest; 

(а) 34 Geo. 3. c. 68. s. 1G» (c) 4 Campb. 272. Seo 

(б) b Ksp. llep. 15*8. Abbott on ShippHig, 77. 

allliough 
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. although I ajlolrtbat this also admits of qualification j 
and that i^ne also the trueij||estion is, whether the bank' 
rupt himself could have been compelled to do the act 
required, if he had not been a . bankrupt ; because, if 
tliat is to be decided in the affirmative, then are his 
assignees equally compellable with himself ; and, vice 
versa, if the bankrupt would not himself haye been 
compellable to make the indorsement on the certificate, 
so neither can his assignees be compelled to make it. 

« 

Now, if I have stated the point in this case cor- 
rectly, it is one which really does not admit of argument, 
the law on the subject beii)g perfectly established by the 
cases which have been decided. It is a question entirely 
surrounded by authority. A Court of Equity has not, 
by the policy of the registry acts, any power to aid a 
defective conveyance, or to compel the performance of 
that which rests upon covenant. Hihbert v. lioUeston (o), 
followed by Mcstaer v. Gillespie, {b) The only cases in 
which this point can be considered as having been left 
at all doubtful are those of fraud ; and even in such 
cases the Master of the Rolls {Grant) has expressed a 
strong opinion against the Court’s interference. Speldl 
V. Ltcchmere. (c) — And later cases appear to have gone 
the full extent of denying it. (d) Without denying, 
therefore, that, if the power of attorney had remained 
unrevoked when the ship arrived in port, the subsequent 
bankruptcy of the vendor would not have operated as a 
revocation; in this case the party had no longer any 
power when the ship arrived, and the subsequent act 
is, therefore, a mere nullity. 

(«) 3 Bro. C. C. 571. Leake^ ] Madd. 39. and cases 

(5) 11 Ves. 625. 642. referred to in Thompson v. 

(c) 13 Ves. 588. Smithy ib. note, p. 399. 

(d) See Ea? parte Yallop^ Brewster v. Clarke^ ante, 
15 Ves. 60. Thompson v. Vol.ll.p. 75. 


Sir 
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Admitting these cases to ||^e established Uie point 
contended for, they do not apply to this, where‘there ba^ 
been an indorsement actually made, and the only ques- 
tion is, whether it has been made by persons properly 
authorized. Enough has been conceded to us in the 
admission that this was a power of attorney of such a 
nature hs not to be revocable either by the act of the 
party or by bankruptcy, being given for a valuable con- 
sideration, and in order to efTectuatc a conveyance which 
had been actually made. It is clear that, in any other 
case, where these acts of parliament do not operate, 
the Court would compel the execution of the only re- 
quisite remaining to perfect it. Then what alteration 
do the statutes make in such a case as the present? All 
the penalties required by the statutes have been com- 
plied with. What object of public policy can remain 
unfulfilled, when an attorney has been properly consti- 
tuted to do the act required ? It is not a case resting on 
covenant, but the actual completion of the conveyance, 
so far as it was possible that it should be completed. 
Did the bankrupt, by executing the bill of sale, and 
complying witfil all the requisites of the statute, so far 
as they could have been complied with, divest himself 
of the property, so that no interest in it remained to 
pass to his assignees? That is the true question, and it 
is a question which can only admit of one answer. The 
bankruptcy of the party revokes a power of attorney 
given by him, only in cases where no estate or interest 
passes previous to the execution of the power. What 
is the reason as^gned by Lord Coke, why a power of 
.attorney to deliver seisin is countermanded by the 
death, not only of the feoffor, but of the feoffee also, 
and the deed itself thereby becomes of none effect ?” 
“ Because in this case, nothing doth passe before livery 
of seisin ; for, if the feoffor dicth, the land descends to 

his 
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his heire, and, if the feoffee dieth, livery cannot be 
made to his heire, bec^e then he should take by 
purchase where heires were named by way of limit- 
ation.” (a) 

The cases cited from Espinasse and Campbell were 
of powers for sale and for the receipt of money, giving 
a lien, but no actual conveyance, and so not at all ap- 
plicable to the present question. But it has in fact 
been already decided by the Court of King’s Bench, in 
a very late case, Palmer v. Moxon in which the 
cases of Moss v. Charjiock (c) and Hubbard v. J ohn* 
stone {d) were fully discussed, and the principle was 
established, that the property in a ship passes instantly 
by the bill of sale ; — that it is divested, subject only to 
be revested if the provisions of the statutes arc not 
complied with. Now, what are those requisites provided 
by the statutes ? The act of King William (e) provides 
tliat, “ in case there be any alteration of property in 
the same port, by the sale of one or more shares in any 
ship after registering thereof, such sale shall always be 
acknowledged by indorsement on the certificate of re- 
gister, before two witnesses, in order to prove that the 
entire propertjj in such ship remains in' so7ne of the 
subjects of England^ if any dispute arises concerning the 
same. And the effect of the indorsement is not altered 
by any of the subsequent statutes; the last of them {f} 
referring to the laws then in force (among which is this 
act of King William) enacting that, if any ship shall be 
at sea, &c, at the time when such alteration in the 
property thereof shall be made as aforesaid^ &c.” the 
sale or contract for sale shall, notwithstanding, be by 

(«) Co. Litt. 52. b. Kilchie V. St. Barbey4Ta.\iut, 

(b) 2 Maule and Sel. 43. 768. 

(c) 2 3^9. (c')7cSt8 W.3.C.22. s.21, 

(d) 3 Taunt. 208.; and see (f) 34 Geo.3. c. 68. s. 16. 

bill 
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bill of sale, &c. and an indorsement made within ten 
days after her return, an^la copy thereof delivered 
in manner hereinbefore mentioned,” &c. — evidently 
pointing at no alteration in the effect of the indorse- 
ment, but merely extending it to the case which >vas 
meant to be provided for, of a ship at sea. 

Upon the whole, this was only a power to do that 
whichHhe bankrupts might have been compelled to do, 
and might still do, notwithstairding their bankruptcy, — 
a mere formal act for the completion of a title, which 
is already perfect, to the extent of divesting out of the 
bankruptcy the entire property in the ship, and for 
which they have received a valuable consideration, (fl) 

Ijeach in reply. • 

The principle laid down by Coke unquestionably 
governs the case : but the question still remains, whe- 
ther the indorsement is not an act necessary to perfect 
the conveyance — whether it is not the same in effect as 
the livery of seisin, which is essential to pass an interest 
in land, and to complete the feoffment. The material 
principle of the policy of the navigation laws is, that 
the name of-the true owner shall appear on the docu- 
ments evidencing the property of the ship ; and, until 
that is effected by the indorsement being actually made, 
the property remains where it was, notwithstanding the 
deed of transfer. The indorsement is the substantial 
act — the mode in which, and in which only, the statutes 
declare that a transfer can be effectually made. Palmer 
V. Moxon decides nothing as to this. The whole ar- 
gument in that case proceeded upon the principle of 
relation to the time required by the statute, and, by ex- 
cluding the present question, actually establishes the 
contrary conclusion to that which is contended for. 



(«) See Lemiyrkrc v. Pasley^ 2 T. 11. 485. 


The 
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The case therefore returns to the original question, — 
whether the bankrupt cb|ld himself have been com- 
pelled to execute the indorsement, — or whether he 
could execute it, if no power of attorney had been 
given, notwithstanding his bankruptcy. The case is 
very material upon general principle ; and the point 
has no where been decided. 


T/ie Lord Chancellor. , 

I am glad to have been referred to the case of Palmer 
V. ]\loxo7i; for I thought something had been said on 
this subject in the courts of law since Moss v. Charnock^ 
upon which I formerly' observed in Mestaerv, Gillespie^ 
(a) It strikes me very forcibly that the principle must 
be similar to that of the cases under the annuity act (^), 
by which it has been decided that the grant of the an- 
nuity passes the ownership instantly, subject to be di- 
vested in case of non-compliance with the provisions of 
the act by inrolment within the twenty days thereby 
limited ; and this appears to be Lord Ellenborougli'B 
opinion in Palmer v. Moxon; for I cannot think that 
the decision of the Court of King’s Bench in that case 
can be satisfactorily accounted for by the doctrine of 
relation. The ship might have been takc.n in execu- 
tion within the ten days; but property must be in 
actual possession when execution is executed ; and, 
therefore, if the property were not passed by the 
bill of sale, there could be no valid execution. 
There is no doubt that there can be no such thing 
as an equitable title to a ship ; and the case before 
the Vice-Chancellor (r) is, as to this, also very material. 
When the former act {d) passed, there was not suffi- 
cient attention paid, in framing its enactments, to what 
might be its effect upon the principles adopted in 
(«) 11 Ves. 637. (c) Thompson y. Smithy I 

(b) 17 Cco. 3. c. 26. Madd. 395. 

(d) 26 Geo. 3. c. 60. 

Courts 
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Courts of Equity ; and it was to remedy that deficiency 
that the last act was iritrodi|ced («), by which it is now 
completely established that tliere can be up such thing 
as the equitable ownership of a ship. I well know that 
a bill does not lie to compel the execution of the indorse- 
ment after the ten days are expired : but, if it were pos- 
sible for him to bring his case before the Court within the 
time limited, would the Court refuse to entertain it ? — 
or, if the legislature had given twelve months instead 
of ten days, would the Court refuse to aid the party 
in such a case by the exercise of its jurisdiction to com- 
pel the specific performance of an agreement ? I can- 
not imagine that the legislature meant to declare that 
there may be a sale of a ship at sea, but that there 
shall be no means, either at law or in equity, of com- 
pelling the execution of those formalities wliicli it has 
directed to accompany the transfer. The legislature 
could not have meant to deny to the suitor, in such a 
case, the advantage of equitable relief. Its meaning 
must have been, to give the party an inchoate right to 
the property which is the subject of the assignment. 


The Lord CHANcEnroR. 

When this case was before me, I considered that • 
there are some important points of law which will be 
involved in its decision, and resolved, before I did any 
thing further, to have the opinion of some of the judges 
upon these questions. I have since received from Mr. 
Justice Abbott^ now on the circuit, a note containing 
the opinion of himself and the Lord Chief J ustice of the 
Common Pleas, which is, in substance, that the transfer 
of a ship at sea, if all the requisites of the registry acts 
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(rt) 34 Geo, 3. c. 68. 
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have been duly complied with at the time of the trans- 
fer, vests the property in the vendee, subject oifly to be 
divested upon the neglect of the vendor to make the 
indorsement on the certificate of registry within the 
ten days after the return of the ship into port. That, 
if a bankruptcy intervenes before the arrival of the 
ship, the indorsement, being only an act of duty on the 
part of the vendor, and passing no interest, may be 
performed by the bankrupt himself. And that (as in 
this case) if the vendor fias given a power of attorney 
to perform this act of duty previous to the bankruptcy, 
his attorney may carry it into effect notwithstanding 
the act of bankruptcy has intermediately occurred. 

This is the opinion which these judges have given ; 
and on the authority of their communication I shall 
act as if it were the settled law of the case, which in- 
deed, upon looking into the acts of parliament, and 
considering the opinion delivered to me, I think that it 
is. But, if any of the parties should think otherwise, 
and should choose, after this, to have a case for the 
decision of a court of law, I will give it them. 


The injunction accordingly issued. 
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JAMES SKEY, the Younger, - PLAI^TIFp; 

AGAINSr 

THOMAS BARNES, MARY SKEY, GEORGE 
SKEY, and JAMES SKEY, the Elder, 

Defendants. 


Rolls. 

December^ 

1816. 


J OHN BROCKIIURST hy hh ^Y\\\ devised his 
real estates to the defendant Barnes and another 
(whom he also appointed executors of his will) and their 
heirs, during the life of his daughter Eleanor (wife of 
the defendant James Sice?/) upon trust, during her life, 
to pay the rents and profits to her separate use ; with 
remainder to the use of her first and other sons in tail- 
male ; in default of such issue to the use of all and every 
her daughters as tenants in common in tail with cross- 
remainders ; and for default of such issue to the use of 
his nephew Thomas Brockhiirst in fee. He also gave 
and bequeathed to his said trustees, their executors, 

&c. all his personal estate and effects, in trust to sell, 
and invest the produce on real or government securities, 
and to pay the interest to his daughter Eleanor during 
her life for her separate use ; and after her decease, to 
pay and divide the whole of the said trust monies to 
and amongst all and every the child or children of 
“ the body of ray said daughter lawfully to be begotten and be eriually 
and the lawful issue of a deceased child,” in such pro- divided among 

portions as his said daughter should by will appoint ; them ; and if 

but one, then 

to such only child ; the portions of sons to be paid at their respective 
ages of twenty-one, and of daughters at their respective ages of twenty- 
one, or marriage. If no issue, or all die before their respective por- 
tions become payable, then over. 

The shares are so given as to vest immediately in the children of 
E. iS., though liable to be divested by all dying under twenty-one, with- 
out issue. 

The share of a child so dying was therefore held to pass to its 
representative. * 

and 


Testator gives 
his personal 
estate to trus- 
tees, upon trust 
to pay the in- 
terest to his 
daughter E. S. 
forfler life, and, 
after her de- 
cease, to pay 
and divide the 
prill ci[>al among 
the children of 
his said daugh- 
ter, and the 
issue of a de- 
ceased child, as 
she should ap- 
point, and in de- 
fault of annoint- 
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and in default of appointment then the same to go to 
and be equally divided between them share and share 
alike^ and, if there should be but one child^ then to 
such only child; the portion or portions, parts or 
shares of such of them as shall be a son or sons to be 
paid at his or their respective ages of twenty-one, and 
“ the portion or portions of such of them as shall be a 
daughter or daughters to be paid at her or their re- 
spective ages of twenty-one or days of marriage first 
happening : but, in case there shall be no such issue 
of the body of iny said daughter, or all such issue 
shall die without issue, before his or their respective 
portions should become payable ^ aforesaid,’^ then 
JOOO/. for his sister Mary and her family, as therein 
mentioned and, as to 1500/., for his niece Ann TVeUs 
and her family, in like manner; and in case there should 
be no issue of either, for liis said nephew Thomas Broch^ 
hurst^ whom he also made his residuary legatee. The 
w ill contained a proviso that it should be lawful for the 
trustees, &c. to pay and apply the interest of the re- 
spective children’s portions towards their education and 
maintenance until their respective portions should bc- 
conYe payable. 


The testator died after making his will, leaving the 
said Eleanor Skci/^ his only child, who received the 
interest, &c. of the personal estate for her life, and died 
on the 18th of December 1794, intestate, and having 
made no appointment, leaving the defendant -S/ccy, 

(her husband), the plaintiff (her son), the defendant 
Mary and Frances^ Sarah^ and Elhahelh Skey^ 
(all since dead) her daughters, her surviving ; of whom 
Elhahelh died in January 1811, under twenty-one, 
unmarried, and intestate; Sarah died in October 1811, 
having attained 21, and having by her last will ap- 
pointed the defendants George Skey^ and Mary (her 

sister), 
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^filter), executor and executrix and Frances died in J8I3, 
intestate and unmarried, but having attained twenty^* 
one. Administration, both to Elizabeth and Frances^ 
was taken out by the defendant James She?/, their 
father. 

The question was as to the share of Elizabeth (who 
had died under twenty* one and unmarried,) to which 
the plaintiff claimed to be entitled, together with the 
defendant Mary and the representatives of Sarah and 
Frances^ respectively, by right of survivorship. 

The defendant Jfikmes Ske?y (the father) on the con- 
trary, insisted that the share of Elizabeth was a vested 
interest, transmissible to her personal representatives, 
and he claimed to be entitled to it by having taken out 
administration. 

Hart^ Bcll^ and DowdeszGcll^ for the plaintiff. 

A general rule of construction, relative to the vesting 
of legacies, is that, “ when a legacy is given to A. to Itc 
paidy or payable.^ at a given period, the legacy w ill be 
considered as vested immediately, although not to be 
paid until the period assigned, as m prcescnli^ 

sohendum in fuluro ; the time being annexed to the 
payment only, and not to the legacy itself.” {a) But, 
“ when the time appointed for payment of a legacy is 
annexed to the very substance of the gift,” as a gift 
to A, at^ or or mhen^ ov provided he attains twenty- 
one,” the legacy will not vest in such cases before the ar- 
rival of the prescribed period. And, whercycr the will 
necessarily requires a different construction, so as to 
give it effect, the rule will yield to such necessary con- 

(a) 1 Roper on Legacies, Jackson^ I Ves. ^il7. Bolgcr 
151. referring to Jacksm t* v. MackcUy 5 Ves. 609, &c# 
VoL. III. ' Z struction. 
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struction* Scotiv. Bargeman (fl), Mackell v. Winter (b)y 
Worlidge v. Churchill (c), Anon, jDyer, 303. Upon the 
whole context of this will, it is evident that it was in- 
tended (he shares should not vest till twenty-one ; but 
that, in the event of the death of any under that age, 
the others should take by survivorship. If there should 
be but one child, the whole was to go to that child. 
The limitations over are only in the event of all dying 
under twenty-one, or (if daughters) unmarried. The 
gift, and the time of payment, are clearly annexed to 
each other. The shares are given to trustees, until they 
respectively become payable, with a discretionary power 
of applying the interest of the respective shares towards 
the education, or maintenance, or other benefit, or 
advantage, of the several legatees, until their respective 
portions should become payable, subject to the said con- 
tingencies of his daughter dying and leaving no children, 


(a) 2 P. W. 69. One 
having a wife and three 
daughters devises to his wife, 
upon condition that she would 
pay 900^. into the hands of J. 
So in trust to lay out at inte- 
rest, and pay the interest to 
his wife during widowhood, 
and after her death or second 
marriage in trust to divide 
the same equally among the 
three daughters €U their rt~ 
speclive ages of twenty ^one or 
marriage; provided that if all 
his three daughters, should 
die before their legacies 
should become payable, the 
mother should have the 900f. 
The wife married again. The 
two eldest daughters died un- 
der tweniy-one, and unmar- 


ried. The third attained 
twenty-.one; and the question 
being whether she was en- 
titled to all, or what part of 
the 900^., the Lord Chan- 
cellor (^Macclesfield) she 
was entitled to the whole, be- 
cause (according to the re- 
port) the shares did not vest 
absolutely in any of the 
daughters under age, in re- 
gard it was possible all the 
throe might die before twenty- 
one marriage, in which 
case it was devised over.” 
But, as to the ground assign- 
ed for the decision, see the 
judgment of the Master of the 
Rolls in the present case. 

(If) 3 Ves. 536. 

(c) 3 Bro. 465. 

or 
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OT $11 dying without issue before their respective por- 
tions become payable. 

The case of Scott v. Bargeman is a direct authority 
for this construction. 

Sir Samuel Romilly^ Agar^ and J. Marlin^ for the 
defendants. 

This is a mere question of construction , as to which 
there is no case in point except Scott v. Bargeman, 
The interests are vested, subject to be divested in the 
event of all dying under twenty-one. In this way of 
putting it, there is no inconsistency or contradiction. 
The question is, only, whether it is or not a vested 
interest ; and this depends on another question, whether 
the postponement arises out of the character of those 
who are to take, or the nature of the fund. Here the 
payment is necessarily postponed on account of the life- 
interest of the mother. Scott v. Bargeman has never 
been referred to as authority in any subsequent cases ; 
and the argument upon which the decision appears to 
be founded is altogether fallacious. 

• 

The case in D^er was a case of necessary implication. 
The testator there said, the estate should not go over 
to his right heirs, except upon failure of all his issue. 
Therefore it necessarily followed that there must be 
cross remainders. 

j'’ 

In Mackell v. Whiter, only one case of survivor- 
ship was provided for, but others were held to be 
implied. 

This is the nuere ordinary case, of dying under 
twenty-one without leaving issue. 

Z 2 In 


1816. 

Skev 

0 . 

Barnes* 
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1816, 

Skey 

V, 

Barnes, 


A devise over, 
upon a con- 
tingency, does 
not, of itself, 
prevent the 
bhares from 
vesting in the 
mean time, pro* 


In Harrison v. Foreman («), the doctrine of Lord 
Alvanley is that, where there are clear words of gift, 
creating a vested interest, the Court will never permit 
that absolute gift to be defeated, unless it is perfectly 
clear that the very case has happened, in which it is 
declared that the interest shall not arise. That it must 
be determined that, upon the words of the will, there 
was a vested interest, which was to be divested only 
upon a given contingency ; and the single question 
was, whether that contingency had happened. 

The Master of the Rolls. 

Upon the face of the will, and independently of au- 
thority, I should have found little difficulty in deciding 
this case. I should have said, The shares of the re- 
sidue are so given as to vest immediately in the children 
of the daughter, though liable to be divested by their 
all dying without issue under twenty-one. The con- 
tingency on which they were to be divested has not 
happened. They therefore continued vested, and the 
share of a child dying under twenty-one passes to its 
representative. But it was said that such a decision 
would be in contradiction to the authority of Scott v. 
Bar^cnam (ft), and of Mackcll v. Winter, (c) 1 shall 

shew hereafter that this case cannot be affected by the 
last of these decisions. As to the first, though I think 
the decision right in its result, 1 doubt much whether 
the reporter can have correctly stated the reason on 
which it was grounded ; for it seems to imply a propo- 
sition that is untenable in point of kw, namely, that the 
mere circumstance of all the shares being given over on a 
contingency does, of itself, and without more, prevent 
any of the shares from vesting in the mean time. I take it 

(a) 5 Yes. 207. (0 3 Yes. 536. 

(ft) 2 W W. 69. 

to 
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to be clear, that a devise over upon a contingency has 
no such effect, provided the words of bequest be, in 
other respects, sufficient to pass a present interest. 
Such a devise over of the entirety may indeed be called 
in aid of other circumstances to shew that no present 
interest was intended to pass ; and there is another 
question I shall presently mention, on which it may 
very materially bear. But, that it is alone sufficient to 
prevent vesting, cannot, 1 think, be maintained. 


1816. 

Skey 

V, 

Bakivbs. 
Tided the words 
of bequest be in 
other respects 
sufficient to pass 
a present in- 
terest, although 
such a devise 


In Ingram v. Shephard (a) the point was indeed over of the cn- 


made : but Lord Northington with grqat clearness de- 
cided against it. There, a residue of real and per- 
sonal estate was given to the children of Frances 
Shepherd ; but it was to go over if she died without 
leaving issue. The children that had come into cssc, 
filed a bill for the rents and profits of the resi- 
duary estate. The devisees over contended that the 


tirety may be 
caUed in aid of 
other circum- 
stances to shew 
that no present 
interest was in- 
tended to pass. 


children took no interest in the residuum in the life of 


“ their mother, but that the whole was contingent till 
lier death ; and that the interest and profits were in- 
“ tended to accumulate in the mean time.” 


Lord Northington was very clearly of opinion, that 
the daughters took a defeasible interest in the residue; 
and put the case of a legal devise of the residue to the * 
“ daughters, with a subsequent clause, declaring, that 
if all the daughters should die in the life-time of their 
mother, then the residue should go over ; that would 
be an absolute^^'^ devise with a defeasible clause, 
and the daughters would, in that case, be clearly eii- 
titled to the interest and profits till that contingency 
“ happened. And decreed according to the prayer of 
the bill, with liberty to apply in case of the birth of 
“ auy other child.” 

(ii) Ambl. 448. 


I. have 
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Skiey 

V* 

Barnes* 


I have said that 1 thought the decision of Scotf t. 
Bargeman right in its result, though not for the reason 
assigned. There was no gift to the daughters, but in 
the direction to the trustee to divide the fund among 
them at their respective ages of twenty-one years. The 
age of twenty-one was therefore part of the description 
of the legatees among whom the division was to be 
made. 


On that principle Lord Rosslyn^ after consideration, 
and looking into the authorities, decided the case of 
Batsford v. Kebhell. («) There, the testatrix gave to^. 
the dividends that should become due after her decease 
upon 500/. 3 per cent. Bank annuities, until he should 
arrive at the full ageofthirty-two years, atwhichtimeshe 
directed her executors to transfer to him the principal 
sum of 500/. of her 3 per cent, annuities for his own 
use. A, died before he attained thirty-^wo; and the ques- 
tion was, whether the vesting of the legacy, or the time of 
payment only, was postponed till the legatee should at- 
tain the age of thirty-two. The Lord Chancellor 
horough) said it struck him that there was a very precise 
distinction in that case between the dividends and the 
fund, and that, if he construed it a gift of* the fund, he 
roust strike at the suspension of it t i 11 the age ofthirty-t wo; 
and afterwards, upon reading over the bill and lookingat 
the cases, said he was confirmed in his opinion, adding 
as follows ; Upon the cases it appears that dividends 
are always a distinct subject of legacy, and capital 
stock another subject of legacy. In this case there is 
no gift but in the direction for payment ; and the 
direction for payment attaches only upon a person of 
the age of thirty-two. Therefore he does not fall 
“ within the description. In all the other cases the 
thing is given, and the profit of the thing is given.’^ 

(a) 3 Ves. 363. 


I 


If 
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If Lord Macck^eldj in Hcott v. Bargeman (a)^ had 
upon this ground decided that the legacies did not vest 
in daughters under twenty-one, the circumstance that 
all the shares were given over on the death of all under 
twenty-one might bear very materially on the question 
that would then arise, whether the survivors would be 
entitled to the share of a daughter dying under the 
prescribed age. Primd facie there was no survivor*- 
ship, as the shares were given equally. Yet the share 
of a daughter dying under twenty-one could not be said 
to be undisposed of, so as to sink into the residue, or 
go to the testator's next of kin, for there was an event 
in which the devisee over might become entitled to it. 
Therefore, as the mother was to be entitled to the 
whole if all died under twenty-one, and yet was en- 
titled to nothing unless all did die under twenty-one, 
survivorship among the children themselves seems to be 
implied, though not provided for in words ; and it is 
here, and here alone, that the analogy from cross-re- 
mainders has any application. It has no bearing what- 
ever on the other and primary question, whether the 
shares do or do not vest. That is a question which 
cannot arise in cases of cross-remainders. The only 
estates that’ are given, namely, estates-tail, do vest. 
The question is, what is to become of each portion of 
the property, as each estate-tail determines. If the 
limitation over is not to take effect till a failure of the 
issue of all the devisees in tail, and if the whole is then 
to go over, an inference arises, that, in the mean timl| 
the several devisees in tail are to succeed to each other. 
But, with respect to personal property, if a share 
once vests, though liable to be divested on a con- 
tingency, the question of reciprocal succession or sur- 
vivorship never can arise. If the contingency hap- 
pens, the share goes over ; if the contingency docs not 
(a) Se6 ante, note, pi 339. 


1816 . 

Skey 

V* 

Barnes. 


The analogy 
from cross-re- 
mainders ap- 
plies only where 
the nature of 
the devise over 
is such as to 
raise the impli- 
cation of a sur- 
vivorship; not 
to the question 
whether the 
shares do, or do 
not vest. 

In a devise 
of real estate, 
where a limita- 
tion over is not 
to take effect 
till a failure of 
issue of all the 
devisees in tail, 
and then the 
whole is to go 
over, ail iofer- 


liujipCJi, 
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ral devisees in 
tail are to suc- 
ceed each other. 
But the ques- 
tion of survivor- 
ship cannot 
arise with «re- 
spect to per- 
sonal property, 
when a share 
once vests, 
though liable to 
be divested on a 
contingency. 
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happen^ the share remains vested, and passes to re- 
presentatives. 

In the case of Machell v. Winter (a), although I^ord 
Jlosslyn uses some expressions not unlike tliose which 
are attributed to Lord Macclesfield in Scott Bargeman, 
yet there is not to be found in his judgment any thing 
like a distinct proposition that, by the devise over, with- 
out more, the vesting was prevented. He makes two 
questions. — First, whether the shares vested. If they 


(a) 3 Ves. 536. There the 
testatrix directed her house- 
hold goods, &c. to be sold, 
and the produce, together 
with the residue of her per- 
sonal estate, she bequeathed 
to her two grandsons and 
her grand-daughter, to be 
equally divided between them 
share and share alike; the 
shares of her grandsons, with 
the interest and accumula- 
tions, (after a deduction for 
maintenance and advance- 
ment,) to be paid to them 
respectively upon their at- 
taining their ages of 21, and 
the share of her grand-daugh- 
ter, with the interest and 
accumulation, at 21 or mar- 
jfiage.’' Then, after a direc- 
tion for maintenance and 
advancement, she declared 
that in case her grand- 
daughter should die under 
21 and unmarried, her share 
should go to and be equally 
divided between her grand- 
sons ; and, in case of the 


death of either of them, the 
whole should be paid to the 
survivor ; and that, in case 
either of her said grandsons 
should die under 21, the 
share of her said grandson 
so dying should go to the 
survivor ; and, in case both 
her grandsons should die un- 
der 21 , and her grand-dkugh- 
ter should die under 21 and 
unmarried, the whole of their 
respective shares should go 
over. 

The two grandsons died 
under 21 ; the grand-daugli- 
ter married. The Master of 
the Rolls declared the plain- 
tiff (who was the devisee 
over) entitled to the two- 
thirds, and the grand-daugh- 
ter to her one-third only. 
But, on appeal, the decree 
was reversed, and the grand- 
daughter declared entitled to 
the whole, upon the ground 
of necessary implication* 

did, 
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did, there was an end of the grand-daughter^s claim : 
The representative of the surviving grandson was en- 
titled. If they did not, still there was a second ques- 
tion to be considered ; whether the grand-daughter was 
entitled to the whole by survivorship, there being no 
provision for survivorship in the case that had happened. 
And it is to this second question that Lord Rosslyn 
(after having decided upon all the grounds which the 
will furnished, taken together, that the shares did not 
vest) principally applies the argument drawn from the 
mode in which the shares are given over. But what 
are the grounds on which he h9lds the shares not to 
have vested ? Not merely because they are given over 
— but because he thought it apparent from diflerent 
provisions in the will, that the testatrix did not mean 
any of the legatees to take an interest in the residue 
before twenty-one, except in so far as the executors 
were authorized to make an expenditure for mainte- 
nance or preferment. Every thing beyond what might 
be wanted for those purposes was to be accumulated. — 
Until twenty-one, none of them was to have any right 
to the accumulation; and, if they all died under twenty- 
one, the residue with the accumulations was to go over 
to the testatrix’s nephew. That, to be sure, was incon- 
sistent with the notion of a vested interest in a residue, 
which entitles the legatee to the produce of such residue 
even when the payment is postponed till twenty-one. 
Blit in the present case, there is not a single circum- 
stance or expression in the will, that has been relitd 
upon, as shewing an intention to defer the vesting, ex- 
cepting the bequest over. The directing payment to 
be made at twenty-one does not postpone vesting, even 
in the case of a common legacy, still less in the case of 
a residue. There is, indeed, a clause authorising the 
executors to apply the interest and dividends of the 
children’s portions Tor their education, maintenance, 

or 
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Baknes. 
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1816. 


Skett 

V* 

Baunes. 


less in the case 
of a residue. 


or other benefit or advantage; but there is nothing 
that can exclude their right to the surplus of income 
that might not be so employed ; nor is there any thing 
that could entitle those who were to take in the event 
of all the children’s dying without issue under twenty- 
one, to claim the surplus interest and produce of the 
residue during the lives of those children. Not one 
word is said about survivorship among the children ; 
whereas, in Mackell v. Winter there was an anxious 
provision for survivorship in all the cases that had 
occurred to the testatrix, and it was evident that it was 
by a mere slip that it was not provided ibr in the case 
that actually happened. 


On the whole, the present case comes round to what 
is stated at the outset — namely, that the shares vested 
from the beginning, — that the contingency has not hap- 
pened on which they were to be divested,— conse- 
quently the share of the deceased child has been 
properly paid to her representative. 



CASES IN CHANCERY. 


RICHARD HARDMAN, 


Plaintiff ; 


Rolls. 
Jtdy 25. 
1815. 


JOHN JOHNSON, HENRY LAWRENCE, and 
BENJAMIN CORFE, - - Defendants. 

fThe following case was decided before the period 
at which these Reports commence ; but it is in- 
serted in this place on account of its reference to 
the principle of one of the points in Randall v. 

Russellj which see rnite^ p. 190.] 

'W^OBERTJOHNSON^he\r\^\io^^e^^edofcex\mvi Testator gives 

messuages and premises qt JLiterpool^ under a daughter 

1 A. Ai. A A- / Ai T » leasehold, 

lease from the mayor and corporation, for the Jives ot under the 

himself ^ a- r 

corporation of 

L. for three lives and twenty-one years after the death of the survivor, 
for all his estate and interest therein.” He gives other parts of his 
property to his son, and two other daughters ; and the residue of his es- 
tate, real and personal^ to be equally divided between his three daughters 
and his son; with a proviso that, in case of the death of any without 
leaving issue, the dying child or children’s ^hare or shares^^ should 
go over to and be divided among the survivors ; followed by a clause 
that any or either of his said children who should dispute his will should 
have no benefit from any thing therein contained, but the share or shares 
therein before given to him, her, or them, should go to the others. 

B, enters on the leasehold given her by the will, and, after the ex- 
piration of the three lives, but during the twenty-one years which com- 
menced on the death of the survivor, obtains a renewal. She then dies, 
after the expiration of the twenty-one years, without issue, having by 
her will given the premises to J. J» for all her estate and interest 
therein.” On her death, 5., the only surviving child of the testator, en- 
ters by virtue of the proviso in his will. J. J. brings ejectment, and re- 
covers possession; and afterwards purchases the reversion in fee, for which 
the option is given him, as tenant of the premises, by the corporation. 

Held, That the proviso in the will, with reference to the subsequent 
clause, extended to all the interests taken by the children under the 
will, and was not confined to the residue only ; the meaning of the 
word shares being explained by that subsequent clause. 

Held, also, That the renewed lease was pui;phased by B. as trustee 
of the term, and went over to S* upon her death without issue. 

Hut, 
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Hardman 

Johnson. 
But, with re- 
spect to the re- 
version in fee, it 
wasfurtherheld, 
That J. J. was 
a purchaser 
thereof for his 
own benefit, 

' there not being 
enough in the 
case to extend 
to it the pfln- 
ciple upon 
which the re- 
newed lease was 
held to be taken 
for the benefit 
of those in re- 
mainder. 


himself and two other persons and the life of the sur- 
vivor, and for a term of twenty-one years expectant on 
the death of the survivor, made his will, by which, after 
devising certain other estates to his son Thomas Johnson 
(subject to certain annuities), he gave and devised the 
premises in question to his daughter Betty Johnson^ her 
executors, &c. during all his term and interest therein. 
He then gave another leasehold estate to his daughter 
Ellen^ her executors, &c. for and during all his term 
and interest therein; the reversion of certain other estates 
(subject to a term of years subsisting therein) to his 
two daughters Betty and Ellen^ their heirs and assigns 
for ever, as tenants in common ; the reversion of other 
premises, also on lease, to his daughter Sarah; his 
household goods, furniture, &c. to his wife, during her 
widowhood, and, upon her death or second marriage, to 
be divided among his three daughters, or such of them 
as should be then living; and the residue of all his estates, 
real and personal, to his said son and daughters, their 
heirs, executors, &c, to be equally divided ; with a pro- 
viso, that in case any of his said children should die 
without issue living at his or her decease, the dying 
child or children’s share or shares of his said estate 


therein before respectively given to him, 'her, or them, 
should go to and be equally divided among the sur- 
vivors or survivor, their, his, or her heirs, executors, 
&c. and he thereby directed that, if any of his said 
children should cause any differences, disputes, or law- 
suits, to be had or brought touching any matter or thing 
in his will contained, with intent to alter the plain sense, 
true intent, or meaning thereof, or should refuse to com- 
ply with the same, then and in such case, such of his 
said children as should cause such differences should have 


nobcnefit or advantage from any thing in his said will, 
but the share or shares therein before given to him, her, 
or them, should go to the others of liis said children ; 

and 
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and he thereby appointed his said wife and son, and his 
daughter Elkn^ executors of his will- 

The testator died on the 20th of April 1760, leaving 
his son Thomas his heir at law, and his three daughters 
named in the will; and after his death Betl^ Johnson 
entered into the possession of the corporation lands 
devised to her, and continued possessed thereof ti)l her 
death. In 1769, the last of the three lives for which 
the same were holden expired, whereupon the term of 
twenty-one jears expectant on the death of the survivor 
commenced; and, in the month of December oi that 
year, Betty Johnson obtained a rehcwal of the lease for 
the lives of herself and of two other persons, and twenty- 
one years expectant on the death of the survivor. 

Thomas Johnson (the son of tlic testator) died in the 
lifetime of Bettt/^ leaving a.son, John^ (the defendant,) 
his heir at law, and heir at law of the testator. El/cn 
survived Thomas^ and also died in the lifetime of Bctl?y, 
without issue and unmairied. In ITGl, Sarah married 
Richard Hardman the plaintiflT. 

Belly Johnson died in 1798, without issue and unmar- 
ried, leaving her nephew the defendant John Johnson 
her heir at law, and Sarah (the plaintif!'’s wife) the only 
remaining child of the testator, her surviving, having 
first, made her will, whereby she gave the premises in 
question to the defendant John Johnson^ his executors, 
&c. for all her estate and interest therein (subject to 
the payment of debts and legacies in case the residue of 
her estate should be insufficient for that purpose) ; and 
appointed the said defendant, and Richard Hardman 
(the plaintiff), her executors. 

Upon the death of Betty Johnson without issue and 

unmarried 


Hardman 

V, 

Johnson. 
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unmarried as aforesaid, the plaintiff and his wife entered 
into possession of the premises in question, iiotw||b- 
standing her will, claiming to be entitled under the will 
of the testator by the plaintj^^s wife having survived 
all the other children of the testator. In 1800, the de- 
fendant John Johnson brought an ejectment, on which 
he recovered possession of the premises ; the Court of 
K. By^j^being of opinion that, Bett^ Johnson laying 
procured such renewed lease of the premises, the same 
passed by her will; and, since taking possession, he had 
bought the reversion of the same premises by virtue of 
an option granted him by the corporation, as the person 
appearing to be entitled to the lease thereof. The plain* 
tiff’s wife died in the same year, 1800, leaving the plain- 
tiff her husband (who had taken adminstration) and 
Richard Hardman the younger, her eldest son and 
heir at law. This Richard Hardman had become bank- 
rupt, and the other defendants were his assignees* 

The bill, stating these facts, insisted that the de- 
fendant Johnson having purchased the reversion under 
such circumstances, the plaintiff ought to be held en- 
titled to the benefit of the purchase ; offering to pay 
the money for the same; charging also, that Betty 
Johnson took the new lease of December 1769, subject in 
equity to the same conditions, limitations, and provisoes, 
as the original lease was made subject to by the will of 
the testator ; and therefore prayed that the defendant 
John Johnson might be decreed to convey the premises 
comprised in the deed of the 15th of December 1769 to 
the plaintiff and his heirs for ever, and to deliver up 
possession thereof, and also to convey to the plaintiff 
the reversion in fee expectant on the determination 
of the last-mentioned grant, and to account for, and 
pay over to the plaintiff the rents and profits during 
the time he had been in possession or receipt thereof; 

the 



CASES IN CHANCERY, 


S51 


<he plaintiff nfiering^ to pay him such part of the fine HARDMiif 

for renewal {if any) as he should appear to be entitled Johnson 

to, and also the purchase money for the reversion, with 
interest, in case it shouild appear that that purchase 
money was not a distinct sum from the purchase money 
of the other premises purchased by him ; and a re- 
ference to the Master to ascertain and state what was 
the value of the reversion at the time of the purchase, 
and what ought to be paid to the defendant by the 
plaintiff in respect thereof. 

The defendant, by his answer, insisted that the clause 
of survivorship was confined to the residue ; which, by 
the clause immediately preceding, was given to all the 
children, equally to be divided among them. That the 
premises in question were devised to Heft?/ Johnson^ 
absolutely, for all the testator’s interest therein, which 
interest expired long before her death, and she after- 
wards, to the time of her death, continued in possession 
under the new lease granted her by the Corporation and 
purchased with her own money. That, in the trial of 
ejectment, the merits of the case had been solemnly 
argued. He further said, that he had purchased the 
reversion for a valuable consideration, together with 
other lands adjoining, without distinction, under the 
same contract. 

Bell and Parker^ for the plaintiff. 

<■ 

Sir S. Romilly and Jlorne^ for the defendant. 

The Master of the Rolls, on the first question, (vi%. 
whether the proviso in the will of Robert Johmon re- 
ferred to, and controuled, the former specific bequests, 
or alluded only to the gift of the residue immediately 
preceding it,) observed that the word shares” the 

, dying 



35S 


1Iari>mak 

Johnson. 


CASES IN CHANCERY. 

“ djing children’s sAares of his said estates’^ more 
applicable to property given genei-ally than to what was 
spociliC) the distinct portions before given to all 
children ; but that the questionjnust always be, in what 
sense it was used in the particular instance : — that here 
it might be doubtful, on the first clause, what was 
actually meant, but thait which followed, excluding froui 
air bcc^t or advantage under his will such of his* 
childreii as should dispute it, and directing that their 

shares” should go over to the others, made it clqj|r 
that, in using the word, he had reference to every be- 
quest under that will. 

As to the other question, he said it was (as far as 
respected the reversion purchased by the defendant) a 
new pne ; but he should hesitate a good deal before he 
refused to apply to it the principle which had been 
established as to the renewdl of a lease ; and that it 
wpuld be dangerous to allo'0^ the trustee of a term to 
resort to the owner of a reversion to become a purchaser 
for his own be|:iefit; fdf by that means he would debar 
his cest 2 /?y que trust of (he fair chance of renewal, getting 
into his own hands the power to grant a renewal or not 
at his option. Asa new point, Flis Honopr said he 
would take time to consider it. 


On a following day, His Honour stated it to be his 
opinion, that the plaintiff was entitled to the benefit of 
the renewed lease; but not to the benefit of the pur- 
chase made by the defendant of the reversion. 


END OF THE SECOND PAUT, 
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The ATTORNEY GENWIAL, at the Relation of Julj; 14-17. 
BENJ AMI N MANDER,and the Reverend JOHN 
STEWARD, Informant, and ttesaid BENJAMIN 
MANDERandJOIIN STEWARD, Plaintiffs; 

AND 

JOSEPH PEARSON, JOSEPH STANTiEY, 

JOSEPH BAKER, THOMAS WILLIAMS, 
BENJAMIN STANLEY, and ABEL WHITE- . 

HOUSE, - . - Defendants. 


T he information and bill, filed on the 1st of Fc- Information and 
brmry, 1817, stated that about 150 years ago, a bill to quiet the 
meeting-house, or place of worship for Protestant Dis- possession of 

senters relators 
and plaintifl*s 

(one claiming as the sutviving trustee, the other as minister, of 
a Protestant Dissenting ineeting*house) ; for an appointment of now 
trustees; and an injunction to stay pioceedings in ejectment by 
the defendants, claiming also to be trustees of the meeting-house. 
Upon motion 'for an injunction, it appearing that the meeting-bou^e 

VoL. III. ' A a 


was 
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the purpose 
was declared to 
be for the 
worship and 
service of ** 
God the 
plain tilFs and 
relators con- 
tending, from 


1817. senters from the established church, was effected in Jokn^ 
street^ Woherham'pton ; and, as well at the time of erect* 
^ENruAL " same, as from time to time since, various grants 

V, and pecuniary bequests and other endowments bad been 
Pi AKsoN. made thereto by different persons, for the purposes of 
orocied In supporting a minister, and of defraying the expenses 
the , 'iir ] ;oi, of repairing and maintaining the same, and for other 
under n tr u^t- purp||fis of a like nature. That the said meeting-house, 
(ked, wi'cicby together with an adjoining building, which was used as 
the purpose ^ ^ ^ school-room and as a vestry for transacting the secular 

be for the affairs of the congregation, and together with a dwelling- 
wor&hip and house, also adjoining, which had for many years past 
service of ** residence of the minister for the time 

God;’* the being officiating in the said meeting-house, was origi- 
plaintilFs and nally vested in the names of trustees for the purposes 
relators con- aforesaid, and declarations of trust thereof were duly 
tending, from executed by such trustees ; and, as such trustees had 

le purpose Fo died, or become incapable to act in 

expressed, that , , , , . , i 

the intention ^ trusts, new trustees had been nominated and ap- 

was for promot- Pointed, and the said meeting-house and premises had 
ing the doctiine of the Holy Trinity, and that the trust could not 
be diverted from the purpose for wdiich it was intended ; the defendants 
insisting that the intention was as general as the purpose expressed, 
and had no regard to any jparticular tenets ; it being also jnade a 
question, whether a trust for supporting Unitarian worship is legal and 
can be supported ; and it being further disputed who, according to 
the true construction of the deed, were entitled, as trustees, to the 
possession ; and w hether the minister of a Dissenting congregation, 
elected for a limited period, is afterwards removable at pleasure; and 
also as to the construction of the deed, and as to an alleged agreement 
or understanding between the parties, with regard to such removal : the 
injunction was granted (upon the parties undertaking to abide by such 
order as the Court should thereafter make), and it was referred to the 
Master to inquire in whom the legal estate was vested, the particular 
object (with respect to worship and doctrine) for which the trust was 
created, the usage of Protestant Dissenters as to the election of mi- 
nisters, and the duration of their office, and whether any agreement or 
understanding relative thereto subsisted between the parties. 

been, 
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befen, by propeir conveyances from tbe surviving or con* 
tinuftig trustees, conveyed to and vested in such* sur- 
viving or continuing trustees and the new trustees 
jointly, upon the trusts aforesaid, and the rents and 
profits, &c. from time to time paid to the trustees, or 
to the minister for the time being, and by them applied 
to the purposes for which the same were so gj^cn. 
That, in the year 1776, the pkiniiff, Mander^ (f^rith 
other persons since deceased,) was duly nominated and 
appointed to be a trustee jointly with the then sur- 
viving or continuing trustees, and the trust premises 
were by proper deeds conveyed to«and vested in them, 
jointly with the continuing or surviving trustees, and 
the same were then become vested in Mander solely by 
right of survivorship. That the meeting-house was 
originally built by Protestant Dissenters, professing 
Trinitarianism, and for many years such principles 
were professed by the subscribers and congregation 
assembling therein, and the said several funds and en- 
dowments were by the trusts t%reof declared, or by the 
intentions of the donors directed, to be expended (and 
were accordingly for many years laid out,) in main- 
taining and promoting a belief in the doctrines of the 
Holy Trinity, and the ministers from time to time offi- 
ciating in the said meeting-house were Trinitarians; 
but, in the year 1782, a division in opinion arose be- 
tween the then trustees (about ten in number) and the 
subscribers, as to who should succeed to the then vacant 

office of minister, and the Reverend Jameson 

was thereupon elected by a considerable majority of 
the trustees and subscribers, and was duly invited to 
preside over the congregation ; but the minority of the 
then acting trustees and subscribers obtained possession 
of the meeting-house and premises, and entirely ex- 
cluded Jameson therefrom, and proceeded to elect and 
call T^he Reverend Samuel Griffiths to the office of 
A a 2 minister, 
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minister, which call was accepted by him, and he offi- 
ciated therein for several years, during which time he re- 
ceived the profits and emoluments of the office arising 
out of the said grants and endowments, although he never 
preached^ nor professed to believe, the doctrines, for the 
maintenance of which the meeting-house was originally 
builtand the said grants and endowments made ; and ever 
since that time the trust premises had been appropriated 
to supjport and teach doctrines wholly opposed to those of 
the original founders, and contrary to the original trusts 
or intentions of the institution. That, since 31ander was 
appointed a trustee^ there had been no regular nomina- 
tion of trustees, but various persons had from time to 
timeintruded themselves, without beingproperly elected, 
or having the premises duly conveyed to them, and had 
received and misapplied the rents, &c. That the defend- 
ants then claimed to be trustees of the premi8es,and were 
in the possession and receipt of the annual income arising 
therefrom. That the plaintiff, Steward, was then, and 
for some time past had been, minister, and was enti- 
tled to the full emoluments of the office, arising as well 
from the endowments, as from subscriptions for pews, 
and voluntary subscriptions ; and the plaintiff, Mander, 
as surviving and sole trustee, was entitled to the pos- 
session of the trust premises, and to receive the annual 
income arising from the said funds and endowments, 
pursuant to the trusts thereof. 

The bill and information charged that, according to 
the custom established in the meeting-house, and to the 
original trusts thereof, no new trustee could be chosen, 
without the consent of all the surviving or continuing 
trustees. That Mander had never assented to the no- 
mination of the defendants ; and that, at no time since 
he ( Mander ) was appointed a trustee, the whole of the 
trustees for the time being had concurred in the choice 

of 
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The plaintiff Steward charged, that he was Minister 
of the congregation, and did then conscientiously 
and publicly profess to believe in the Trinity, and as 
such was entitled to the use of the IVleetiDg-house) 
for the purpose of public worship, and to the occu- 
pation of the school-room and dwelling-house thereto 
adjoining, and to receive and be paid the surplus re- 
venue of the trust-funds and estates, after all out-goings 
were deducted. That he had been minister for more 
than three years, and, during that time, the defendants 
had not only allowed him a very small part only of 
the revenues by way of stipend, but had endeavoured 
to get possession of the meeting-house and school-room, 
and to, exclude him from the occupation thereof, and 
for such purpose had lately affixed new locks and bolls 
to the doors, and locked up the iron gates leading into 
the court-yard, and the frontdoors of the meetimg-house, 
and refused to allow to the plaintiff any part of the an- 
nual income arising from^tbe trust premises- 


of new trustees, and therefore the defendants were not 
properly authorised to become trustees, or to take upon 
themselves the execution of the trusts, and there had been 
no legal or effectual conveyance made to them. That 
the intention of the donors was to promote the belief of 
the Holy Trinity, and that the Meeting-house was built 
by the voluntary subscriptions of persons having like in- 
tentions ; but the defendants had not so employed the 
same, and, since they had been in possession, the doc- 
trine of the Holy Trinity had not been taught in the 
Meeting-house ; but that they belonged to a sect of 
Protestant Dissenters called Ujnit|rians, professing 
themselves to be opposed to Trinitarianism ; and, there- 
fore, the said meeting-house and premises, and the an- 
nual income of the said trust-funds and endowments, 
had not been applied pursuant to the trusts thereof. 


The 
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The informatian and bill further charged^ that the 
defendants threatened to proceed to elect a new minister^ 
and permit him to receive the revenues, but, not being 
trustees duly appointed, were wholly incompetent so to 
act; and nevertheless they had proceeded to serve the 
plaintiflF Steward with a notice to the following effect : — 
20th JanuaTT/ 1817. We, the trustees of the Dissent- 
ing meeting-house, and the property thereunto be- 
longing, in John-street in this town, beg to acquaint 
you that we have, in conjunction with the subscribers, 
elected the Reverend Mr. Guy to be the minister of 
“ the aforesaid meeting-house. We therefore give you 
notice thereof, and desire that you will, without delay, 
give us possession of the same. We request your 
immediate attention, and, should we not receive your 
answer in the affirmative, on or before Thursday next, 
we shall conclude it is not your intention to comply 
with this notice which notice was signed by four of 
the defendants ; and they then threatened to proceed to 
law to obtain possession of the premises ; whereas the 
said plaintiff charged, that, as minister, he could not 
be dismissed without his own consent, or gross immoral 
conduct ; that he had been guilty of no such gross im- 
morality of conduct, but had constantly performed the 
duties imposed upon him ; and, further, that, as well 
the plaintiff Mander as a majority of the then sub- 
scribers to the meeting, were in favour of his continu- 
ing in the said office. 

The plaintiff Mander also charged, that the defend- 
ants had obtained possession of title-deeds. See, relat- 
ing to the premises, and refused to permit the plaintiff 
to see or have possession thereof. 

The prayer was for an account of the trust premises * — 
a declaration that the plaintiflF Mander was entitled to 

retain 
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retain po^gession of the meeting'-hoose, &c. upon the 
trusts afo|aaaid, and that he might be quieted in such 
possession by injunction a declaration also that the 
said plaintiff was entitled to receive the annual income 
of the trust premises, to be by him applied to the pur- 
poses aforesaid, and that the defendants might be de- 
creed to deliver up to him all title-deeds, &c. in their 
possession, and to account with him for all nionies re- 
ceived by them in respect of the premises, and of the 
application thereof, and to pay to him what should ap- 
pear to be due from them on such account, to be by him 
applied to the purposes aforesaid,; — that the plaintiff, 
Steward^ might be quieted in bis office of minister, and 
in the use of the |neeting-house, for the purpose of pub- 
lic worship, and in the occupation of the school-room, 
vestry, and dwelling-house, by the like injunction, until 
he should have been legally dismissed, and a new mi- 
nister duly elected;— that new trustees might be ap- 
pointed jointly with Mander^ and that the trust premises 
might be duly conveyed to Mander and sucli new 
trustees jointly; — and an injunction to restrain the de- 
fendants from intermeddling with the meeting-house 
and premises, and from ail proceedings at law to recover 
possession thereof, and from interfering in the execution 
of the trusts thereof, and from electing and nominating 
any other minister in the room of Steward^ without 
Manderh consent. 
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The defendants, by their answer, stated that, in the 
year 1701, a meeting-house, or place of worship for 
Protestant Dissenters from the Established Church, or 
for such purposes as mentioned in the deed after stated, 
was, (under such circumstances, and in such manner as 
therein stated,) erected in John^sireety Wolverhampton > 
That, by an indenture of feoffment, dated the 18th of 
September 1701, between Russel of the one part, 
1 ^ and 
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mA Joseph Turton the elder, Thomas Sutton^ John Scotty 
ni\A Abraham Pearson^oHhe other part, it ww witnessed 
that, in consideration of 10/., the said Russel granted, en- 
feoffed, and confirmed unto the said Turton^ &c. their heirs 
and assigns,the premises whefeon the said meeting-house 
was erected, and on which it was then standing, to hold 
unto the said Turton^ &c. their heirs and assigns for ever. 

That, by an indenture dated the 30th October 1701, 
between thesaid Turton ^Thomas Sutton^ 

John Scotty and Abraham Pearson^ of the one part, and 
John Stubbs^ minister, together with several other per- 
sons therein named, parties thereto, of the other part, 
after reciting as aforesaid, and further reciting that, 
since the time of the purchasing of the above-mentioned 
parcel of land, at the charge of all the parties thereto, 
and others, there was then erected and built a large new 
structure thereon ; it was thereby witnessed, that it was 
granted, agreed, and declared, by and between the par- 
ties thereto, that the afbresaid grant was in trust for the 
purposes aftermentioned, and the purchase-money re- 
mitted by the said jro5cpA Russel, And it was the true 
intent of aU the parties to the said grant, and all others 
who had contributed towards the building, that there 
should be a house built upon the said parcel of land, 
(which bad since been done accordingly,) and the same 
was intended for a meeting-house for the worship aud 
service of God. That the pews therein should, from 
time to time, be disposed of by the order of the 
trustees for the time being, or the major part of them ; 
and that, upon the death or removal of any one or more 
of the trustees, it should be lawful for the residue, or the 
major part of them, within two months next following, 
to nominhte andjpleqt such persons to be trustees, for the 
purposes therein mentioned, as should supply the va- 
cancies of such as should so happen to die, or remove 

their 
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their habitations out of the town of Wolverhampton^ and 
the pre<;^cts thereof. That the number of the trustees 
should be continued to twelve or more, and that they, 
or the major part of them, should from time to time, upon 
any meeting to be appointed to consult upon matters in 
any respect relating to the said meeting-house, make such 
orders therein as they should think convenient; such 
orders to be binding on all parties concerned. That due 
notice should be given of all such meetings, and a book 
kept for such orders so to be made thereat. And then 
followed this clause, viz. That if, at any time there- 
after, meetings for the worship and service of God 
“ should be prohibited by law, and thereby the meeting 
house should become useless, it should be lawful for 
the trustees for the time being to sell and dispose of the 
same, the money raised therefrom to be disposed of 
to such charitable uses as the trustees, or the major 
part of them, should appoint ; or otherwise to convert 
the said meeting-house into dwellings for the use of 
the aged, infirm, and impotent people, who live in the 
fear, and attend upon the worship of God, to dwell 
in, as the said trustees, or the major, part of them, 
should nominate or appoint.” And jt was thereby 
further provided, that if any of the trustees for the 
time being should misbehave themselves in the ma- 
“ nageraent of the trust, or should do any thing scan- 
dalous or offensive to the residue of the trustees, or 
any of them, it should be lawful for the residue of 
the trustees to call a meeting in manner aforesaid, 
“ and, upon hearing such misbehaviour, &c. they the 
said trustees, or the major part of them, should have 
power to remove any such persons from the trust, 
and to elect other fit persons in their places.” 

. 

That by indentures of lease and release (ITtliand 
18tli of December 1742) between William Pearson^ of 
, the 
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the one pert, and Joseph Turton and others therein 
named as parties thereto, of the other part, aft|r recit- 
ing the deed of 1701, and that Abraham had 

survived Joseph Turton the elder, Thomas Sutton^ and 
John Scott, and died leaving the said William Pearson, 
fparty thereto of the first part,) his son and heir, 
whereby the title in law to the premis^VeCted^in him 
the said William Pearson^ and that the 'leverial pjtrtjes 
thereto of the second part had been duly chosen trus- 
tees of the said meetingr-house, and the said William 
Pearson, in fulfilment of the above trusts, did grant, 
unto the said Joseph Ttirion and others, (parties 
thereto of the second part,) their heirs, &c. ti^l the 
.said premises, upon the trusts aforesaid. 

That, by indenture of feoffment, dated the 18tli of 
April 1772, made and executed by and between John 
3Janscll and others, of the first part, the said Joseph 
Turton and others, (among whom was the plaintiff 
ManderJ of the second part, and John Cole, Dissenting 
minister, of the third pari, reciting that all the trustees 
appointed by the last-mentioned indenture were since 
dead, except the said parties thereto of the first part, 
and that the said parties thereto of the second part had 
been chosen trustees lor the purposes aforesaid, it was 
witnessed, that the said parties of the first part did 
grant, &c. unto the said parties of the second part, their 
heirs, &c. all the said premises, in trust for the pur- 
poses, &c. mentioned in the said deed of 1701. This 
indenture contained a power of attorney to deliver 
seisin, with a memorandum of livery of seisin indorsed. 

The answer further stated, that, by indentures of 
lease and release (1st and 2d of Fehruar?/ 1720) between 
John Scott of the one part, and Joseph Turton, and 
others therein named as parties thereto, of the other 

part, 
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part, it was witnessed/that, for the considerations therein 
mentioned, the said John Scott did grant, &c. unto the 
said Joseph Turton^ &c. their heirs, &c. an acre of land 
therein described, in trust to permit the rents, issues, 
and profits to be received by Abraham Pearson^ (long 
since deceased J during his life, and after his decease by 
the minister for the time being, who should be the 
stated and settled minister of the congregation or 
society of Dissenting Protestants belonging to the said 
meeting-house, towards the support and maintenance of 
such minister, forever. B- t in case the statute then in 
force, entitled, An Act lor exempting their Majesties’ 
Protestant Subjects dissenting from the Church of 
England from the Penalties of certain Laws,” (a) 
should at any time thereafter happen to be re- 
pealed, and the said congregation should by law be 
prohibited to assemble for the worship and service of 
God, that then and in such case, the trustees should, 
from time to time, during such prohibition, pay the 
whole of the rontq, issues, and profits to the person 
that was minister of the congregation at the time of 
such repeal or prohibition, for and during his life, 
for his sole use and benefit, and, after his death, to 
and for the use and benefit of such silenced Protestant 
Dissenting Minister, or Ministers, as the trustees for the 
time being, or the major part, should nominate and ap- 
point; provided that, when and as often as any of the 
trustees should die, or desert or forsake the said con- 
gregation, and should change or become of any other 
religion or persuasion whatsoever, contrary to and dif- 
ferent from the said congregation ; or in case any of the 
said trustees should, at any time thereafter, remove 
eight miles distant from the town of Wolverhampton^ to 
inhabit or dwell, that then and in every such case the 
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(a) The Toleration Act, 1 W, & M. c. 18. 
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surviving; or other trustees, or the major part^ should, 
within ^ ’ — days next after such decease, desertion, 
or removal, by any note or memorandum in writing, to 
be subscribed by the said trustees, or the major part of 
them, elect and nominate one of the most sufficient sub* 
stantial persons of the congregation to be trustee, in the 
place of him or them so dying, deserting, or removing; 
and, in case the said trustees, or the major part, should 
refuse or neglect, within such time, so to elect and nomi* 
nate, &c. then it should be lawful to and for the minister 
of the said congregation for the time being, (if any such 
there be,) or else for su^h silenced DissentingProtestant 
minister, or ministers as aforesaid, for the time being, 
to whom the rents and profits of the premises thereby 
granted should of right appertain, by any note, &c. 
under his or their hand, to elect and nominate such 
trustee or trustees, upon the same trusts as aforesaid, 
and so from time to time, &c. whereby the said trust 
might have a perpetual continuance, and might not come 
to or vest in the heirs of any surviving trustee, or in 
any person or persons whatsoever not of the said con- 
gregation. 

That by indenture of feoffment (6tli of Aifgusl 177S,) 
made and executed by and between Richard Fowler^ of 
the first part, the ^RidJohn Marshall and others (among 
whom were the plaintiff and one Isaac Headl€tj\ 

of the second part, and the said John Cole of the third 
part, after reciting the indentures of 1720, and that 
Richard Fowler (one of the parties thereto of the second 
part) had survived all his co-trustecs, and was since 
dead, leaving the said Richard Fowler ^ (Pl^iy to the now 
slating indenture,) his son and heir, whereby the title in 
law^ to the s'aid premises vested in him, and that the said 
John Marshall^ and the several other persons, (parties 
thereto of the second part,) had been duly chosen trus- 
tees ; 
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teeis; and the said John Cole^ as minister of ihe said 
meeting-house, had requested the said Richard Fowler^ 
Cparty thereto,) to convey, &c. it was witnessed, that, 
in pursuance, &c., the said Richard Fowler did grant, 
&c, unto the said John Marshall^ &c., their heirs, &c., 
all the said premises, &;c., upon the trusts aforesaid. 
This indenture also contained a power of attorney to 
deliver seisin, with a memorandum of livery of seisin 
indorsed. 

The answer further stated, that, in or about the year 
1782, a sum of 200/. was givep by the will of the said 
John Marshall to and for the use of the society of Pro- ' 
testant Dissenters attending the said meeting-house, 
and another sura of 200/. was also given by the will of 
Abraham Hilly to and for the use of the said society. 
That the two last-mentioned suras (with 99/. 15s* 
which had from time to time been accumulated) were 
invested by the trustees of the meeting-house in the 
purchase of 80Q/. 3 per cent, reduced annuities, which 
was sold out ill the year 1807, under the authority 
and direction of the major part of the said trustees, 
and produced the sum of 502/., 240/. (part whereof,) 
was applied in the purchase of certain leasehold 
houses, and the residue, amounting (after certain de- 
ductions) to 260/., lent out at interest to a brother^ 
of the plaintiff Mander^ upon the security of his pro- 
missory note. That the sum of 100/. was, in 1800, 
given by the will of the said Benjamin Corsony upon 
trust to be put out at interest, or invested, and the 
produce from time to time to be paid to the minister, 
for the being, who should officiate at the said 
meeting-house ; and that in March 1793, the trustees 
therein named, together with the then trustees of the 
meeting-house, purchased tlierewith, and with 63/. 
raised by voluntary subscripition, a leasehold stable, 

' which 
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which then stood in front of the meeting-house^ and 
had since been removed. 

The defendants admitted that there was adjoining to 
the meeting-house a building used as a school-room 
and a vestry for transacting the affairs of the congre- 
gation, but said that the same was built in the year 
1794, and the expense discharged by voluntary sub- 
scription of the defendants and other members of the 
congregation, neither of the plaintiffs (to the best of 
their knowledge) having contributed thereto. 

They also admitted that there was a dwelling-house 
adjoining the meeting-house, which had sometimes 
(but not uniformly for many years past) been used as 
the residence of the minister, but said that the same 
had at other times been let to other persons in such 
manner as the trustees for the time being, or the ma- 
jority, had thought proper. 

They admitted that, as the trustees of the meeting- 
house and prenoiises had from time to time died, or be- 
come incapable to act, or declined, or disqualified them- 
selves from acting, new trustees had been Appointed, 
and the premises conveyed to and vested in them jointly 
*with the surviving orcontinuingtrustees. That, since they 
(the defendants) had been trustees of the premises, and 
(they believed) prior to that period, the rents and profits 
had been from time to time paid to the trustees, or to 
the minister, for the time being, and by them applied to 
the purposes for which the same were so given. They 
admitted that all the trustees named in the deeds of the 
18th of Aprily and 6th of August 1772, respectively, 
were since d*ead, with the exception of the plaintiffT 
Mander ; and said they .were advised that the legal 
estate in one fifth of the premises comprised in the 6rst 

and 
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and in two^sixths of the premises comprised in the se* 
cond, of the said deeds, had become vested in the said 
plaintiff solely by right of survivorship. They could 
not set forth, of their belief or otherwise, whether the 
meeting-house was originally built by Protestant Dis- 
senters professing Trinitarianism, nor whether for many 
years and down to what time, such principles were pro- 
fessed by tlie congregation assembling there ; save that, 
in the year 1780, some of the congregation (as they 
believed) professed to be Trinitarians, and others pro- 
fessed different sentiments. They denied (to the best of 
their belief) that the trust funds.and endowments were 
by the trusts thereof declared, or by the intentions of 
the donors, or by any other means, directed to be, or 
that the same were for many years or down to any time 
expended in maintaining and promoting a belief in the 
doctrine of the Holy Trinity; and on the contrary, they 
insisted thaUhe meeting-house and premises were by the 
said deeds appropriated for the purpose of promoting the 
worship and service of Almighty God, and for the use of 
Protestant Dissenters, without any memtion of Trinita- 
riaiiism, or any other doctrine whatever, to be preached 
in such meeting-house : and said that such funds and 
endowments had been (as they believed) so applied ac- 
cordingly. They knew not whether the ministers, from 
time to time, were Trinitarians, or how otherwise; but 
they stated that, in the year 1782, a division in opinion 
arose among the then trustees (ten in number), and the 
subscribers, as to who should succeed to the office of mi- 
nister then vacant. That Mr. Jameson was not upon 
that occasion elected by a majority, but, on the con- 
trary (as appeared by a memorandum-book in their 
possession, containing a full and particular account of 
all matters relating to that occasion), th&t much dissen- 
sion took place among the then trustees as to the invita- 
tion' of JamesoHy which was objected to by six out of the 
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tai, and actually given by a minority of four^ tbe six 
who objected "refusing to sign the invitation, and also 
subsequently refusing to allow Jameson to officiate as 
minister. That the majority (and not the minority) of 
the said then acting trustees and subscribers obtained 
possession of the meeting-house and premises, and 
excluded Jameson therefrom, by reason of his not 
being duly invited or elected. That the majority in 
like manner proceeded to elect Reverend Samuel 
Griffiths^ who accepted their call, and officiated as 
minister, fSrom his appointment in 1782, to his death 
in 1804, and, during, such time, received the profits 
and emoluments of the office arising out of the said 
grants and endowments. They denied (to the best of 
their belief) that Griffiths never professed to believe, 
or never preached, the doctrines, for the maintenance 
of which the meeting-house was originally built and 
the said grants and endowments made, md said that 
(on the contrary) he did (as they believed) preach 
the word of God, which were the doctrines, for the 
promotion whereof the said meeting-house was erected. 
They said that, prior to Januari/ 1793, all the 
trustees appointed by the deed (18 April 1772) had 
died, except Benjamin Corson^ Peter Pearson^ Abra* 
ham Harper^ John Hickcox^ and the plaintiff jlfuwrfer, 
and all the trustees appointed by the deed of 6th August 
1772, had died except the said Benjamin Corson^ 
Peter Pearson^ Abraham Harper^ and John Hickcox^ 
together with Isaac Headley^ and the said Plaintiff. 
That, from the year 1783^ the plaintiff Mander declined 
and ceased to act as trustee under either of the deeds, 
and changed his place of worship, and ceased to be a 
subscriber to the meeting-house, or to frequent the same, 
and he vvafe therefore to be considered (as defendants 
were advised) to be no longer a trustee under such last- 
mentioned deeds, or either of them. That the said Isaac 
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Headley never acted as a trustee under the deed of 6th 
oi August 1772, ^nd died without having ever so acted. 

That about the latter end of 1792, a meeting took 
place (pursuant to the powers contained in both deeds 
of 1701 and 1720) for the election of new trustees in 
the place of such as were then dead or had declined or 
ceased to act under the trusts of the said deeds respect- 
ively ; and it was, upon such occasion, agreed by the 
surviving trustees then present, or the major part, that 
the several persons therein mentioned (among whom 
were the defendants, Baker ^ Pearson, and Joseph and 
Thomas Stanley), should be elected and appointed to 
act as trustees under both deeds, together with Corson, 
Peter Pearson, Harper, and Hickcox, in the place or 
stead of the plaintiff Mander, and Headley, by reason 
of their having so ceased or declined to act as aforesaid ; 
and, in pursuance of such arrangement, a deed (9th 
January, 1793) was duly made by and between the said 
Corson, Peter Pearson, Harper, Hickcox, and the 
plaintiff Mander, (as such surviving trustees of the pre- 
mises contained in the deed of 1701,) of the first part, 
the said several persons, together with Headley (as 
such surviving trustees of the premises contained in the 
deed of 1720), of the second part, and the four defend- 
ants, together with the other persons so elected as afore- 
said, of the third part, whereby, after reciting that for 
the purpose of preserving and continuing the charitable 
uses therein mentioned, the said surviving trustees had 
proceeded to the choice of new trustees as aforesaid, it 
was witnessed that they the said parties thereto of the 
first and second parts respectively did grant, &c. unto 
the said parties thereto of the third part, their heirs, &c., 
all the said respective premises upon the trusts of the 
said indentures of 1701 and 1720 respectively. This 
deed also contained a power of attorney from the par- 
VoL. III. B b ties 
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ties thereto of the first part, to Griffiths^ to givequie^ 
^^and peaceable possession and seisin of the premises 
*^in the name of the whole unto the several parties 
thereto of the third part, or any two or more of them 
to the use of all, to be had and held according to the 
“ tenor thereof.” But no livery of seisin was indorsed 
thereon. The last stated deed was duly executed by 
the parties of the first and second parts respectively, 
except Mander^ who refused to execute, the same when 
tendered, and had never since executed, and Headley^ 
who also never executed, and was since dead. Two of 
the defendants, (Whitchouse and Benjamin Stanley^) 
said that, although they considered themselves as hav- 
ing been duly nominated trustees under the said deed, 
yet they had long since declined, and did then decline, 
to act in the trusts thereof. 

The answer went on to state, that about the end of 
March^ 1813, the office of minister was vacant, and the 
four other defendants (as the sole acting trustees), with 
the privity and consent of the congregation then at- 
tending the meeting-house, invited tlie plaintiff, Steward^ 
to officiate as minister, and, after he had so done for a 
short time, and had declared himself ofreligiousopinions 
approved by the congregation, and preached and en- 
forced doctrines in unison with their sentiments, he was 
invited, at the desire of the congregation, to become the 
minister and preacher of such meeting-house for the li- 
mited period of three years from the 23d of iWV/y, 1813, 
and, having accepted such invitation, thereupon entered 
into possession, as from the said 23d of May^ 1813, of the 
dwelling-house. That, after the expiration of the three 
years, he continued, without any renewal of his appoint- 
ment, to take upon himself to officiate as such minister ; 
and that the said four defendants, and the other members 
of the congregation, having become dissatisfied with 
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his conduct, and having discovered (as the fact was) 
that he had changed his religious tenets, it was deter- 
mined by them that he should no longer so officiate ; 
whereupon, on the 1st of September^ 1816, a meeting 
took place of the trustees and other members of the con- 
gregation, when the following resolutions were proposed 
and adopted by all present except two or three who imme- 
diately afterwards acceded thereto), viz, That we do 
not consider or acknowledge the Rev. John Steward 
‘‘ as minister of the^congregation since the 23d of Ma^ 
last. That his continuing to officiate since that time 
is against the wishes of the trustees and subscribers, 
and a violation of the terms on which he was invited. 
That we have reason to suppose a change has taken 
“ place in his sentiments, which, together with his time 
“ having expired on the 23d of Ma^ last, it is not the 
wish or inclination of the trustees to renew the con- 
nexion. T^at he be immediately informed of this 
determination, and that be be requested to leave the 
“ chapel, dwelling-hou|e, and premises, without delay. 
But in order that he may not complain of any ille- 
“ gality or unfairness, it is resolved that he be requested 
“ to supply the congregation for a term not exceeding 
three montlis, and that he be remunerated for his 
services during that time.” That such resolutions 
were afterwards communicated to Steward^ accompanied 
with an intimation from the trustees that the same had 
been passed in the expectation that he would not, during 
his stay, preach any doctrines objectionable to the con- 
gregation : but he nevertheless did preach doctrines 
objectionable to the congregation, and refused, at the 
expiration of the time therein mentioned, to give up the 
occupation of the dwelling-house, or to desist from 
acting as minister, and continued, in defiance of the 
remonstrances and exertions of the trustees, to live in 
the said dwelling-housje, and to officiate as such minister, 
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and that be still continued so to do. They admitted 
tbat^ since the expiration of the three months, be had 
not received, and insisted that, from that time, he was 
not ^entitled to receive, th^ emoluments of the office. 
They denied that Mander^ as sole surviving trustee, 
was entitled to the possession of the premises, and the 
receipt of the annual income thereof. They denied 
that, according to the custom established, and to the 
original trust, no new trustees could be chosen without 
the consent of all the continuing tpstees, it being ex- 
pressly declared by the deeds that the act of the major 
part should be binding; and they insisted that Mandcr 
must be considered (more especially by reason of his 
having permitted the defendants to remain in the un- 
disturbed possession for twenty-three years, and more, 
from Januar 7/^ 1793, to September^ 1816,) to have as- 
sented to their nomination as trustees ; and they there- 
fore also insisted on the deed of 9th January ^ 1793, as 
a legal conveyance. 


They did not know that the intention of the donors 
was to promote the belief of the Holy Trinity, no such 
intention being expressed in the trust-deeds. They ad- 
mitted that while they (the defendants^ were in pos- 
session of the meeting-house the doctrine of the Holy 
Trinity had not been taught there, except by the 
plaintiff Steward^ who, after having for three years 
preached and inculcated the Unitarian doctrine, in or 
about the beginning of October then last (for the first 
time, as the defendants had been informed,) began to 
preach and inculcate the doctrine of Trinitarianism. 
They said that they (the defendants) were not, each of 
them, of exactly the same religious opinions : but, al- 
though of different persuasions, they all believed in the 
existence of God, and the propriety of worshipping and 
serving God, and insisted that the question as to their 

religious 
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religious belief was irrelevant to the matter in dispute 
in the cause, and that the intention of the persons en-* 
dowing the chapel was, that it should be a meeting- 
house for the worship and service of God, and for the 
benefit of Protestant Dissenters, without regard to any 
particular tenets. 

The answer went on to state, That Steward was ori- 
ginally invited by a letter from the said four defendants 
and the subscribers, to the following effect: — To 
the Reverend Mr. Steward, We, the undersigned 
trustees and subscribers of the Dissenting meeting- 
house in St, JohrUs Street^ Wolverhampton^ do hereby 
invite you to become our minister for the period of 
three years from the time you commence your duties 
among us. Wolverhampton^ 5th Aprils 1813.” That, 
after receiving the same, Steward informed them that 
he was much pleased that the invitation was for only 
three years, and, shortly afterwards, wrote and sent to 
them an acceptance of ^uch invitation, addressed To 
the trustees and subscribers’* of the said meeting-house, 
wherein he expressed himself (among other things) to 
the effect following: — Christian Friends, I accept 
the invitation you have given me, with cordiality. 
‘^Jokn Steward,^" — The four defendants admitted, that, 
about the SOth of October then last, they endeavoured 
to get possession of the meeting-house and school-room 
andj (in consequence of his not acceding to the con- 
dition annexed to his prolonged invitation, but having, 
in violation thereof, preached religious doctrines ob- 
jectionable to the whole congregation), to exclude 
Stezoard from the occupation thereof, and insisted tliat 
they were justified in so doing. They, in like manner, 
admitted their having affixed new locks and bolts to 
the gates, as mentioned in the information, but said, 
that, on the 20th of the same month, Mander (together 
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wiili other persons hired for the purpose) did, in the 
presence of Steward^ break open the raeeting-house, 
and take possession thereof, and had, ever since, un- 
Jaivfdlly retained possession |^ereof; that he instigated 
Steward to continue to preach there, and informed him 
that he would protect him in so doing; that, therefore, 
Steward continued still to preach, though he had no 
authority, and, in consequence thereof, all the persons 
who had theretofore frequented the meeting-house, and 
subscribed to its support, had withdrawn therefrom, 
and ceased to attend the same. 


The answer further stated, that, on the 20th of 
January then last, Joseph Guy^ a Dissenting minister, 
was duly elected, nominated and appointed by the said 
four defendants, (as such acting trustees), with the 
unanimous consent of the congregation theretofore 
attending the meeting-house, and of the subscribers to 
the support thereof, in the manner prescribed by the 
said deeds, and especially the deed of 1701, to be the 
minister and preacher of the said meeting-house, and 
insisted that he thereupon became entitled to officiate 
in the said meeting-house, and to have possession of the 
dwelling-house belonging thereto, as well as the rents, 
issues, and profits of the trust premises ; submitting 
that, under these circumstances, the said Joseph Guy 
was a necessary party to the suit. 


The defendants therefore insisted, that they ought 
not to be restrained from proceeding at law to obtain 
possession of the premises. They also insisted that 
Mander ought to be declared by the Court to have aban- 
doned his trust, and to have given up the same, and to be 
compelled forthwith to make and execute proper con- 
veyances of the premises to the four defendants, and 
such new trustees as they might appoint ; that he was 

not 
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not entitled to have the title-deeds, the possession of 
which they (the defendants) admitted ; and, gene- 
rally, that the plaintiffs were not entitled to an^ part 
of the relief prayed, 

The plaintiffs now moved for an injunction to restrain 
the defendants from further proceeding at law in the 
ejectment brought by them, with another, against the 
said Benjamin Mander and John Steward^ for the re- 
covery of the meeting-house and premises in the plead- 
ings mentioned, and from all other proceedings at law 
to recover possession thereof, until the hearing. 
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Sir Samuel Romilly^ Hart^ Shadwellj and Ching^ 
in support of the motion. 


That institutions of this nature are properly cha- 
rities, calling as such for the interference and protection 
of this Court* in cases of abuse, has been long completely 
established, and lately recognized in The Attorne^^Ge- 
neral v. Fowler, («) The minister of such an institution, 
where there is an endowment, is entitled to his man- 
damus to be admitted, or restored, to the office ; as in 
The King v. Barker (3 Burr, 1265.) ; The King v. Jo- 
tham (3 T. R. 575.) The question now before the Court 
is Owe which, in this view of the nature of the institution, 
there can be no doubt of the Court having authority to 
decide, viz. Whether the trustees can be suffered to 
divert the charity from that which was its original and 
only proper object, by devoting it to another, which 
could not, by any possibility, have been within the in- 
tent of the founder. 

It 

(a) 15Ves. 86. And see it is conceived, can be no 
Attorney-General v. Lord other than that which was 
Dudley j Coop. 146, laid down hy Lord A/a7?.y?c^ 

The pnnci])le of these cases. 
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It must be admitted^ that notbiug appears^ as to this 
object, upon the face of the trust-deed : but the very 
siJence of that instrument is enough to establish the 

€ propo- 


in Evans^B case (o), when, 
speaking of the Toleration 
act, he is reported to have 
said, that non •conformity is 
rendered by that act “ not 
only innocent but lawful,’’ 
and thaithe protecting clauses 
of the statute have put it, 
not merely under the* con- 
nivance, but under the pro- 
tection of the law — have ci- 
iablished it. For nothing can 
be plainer, than that the law 
protects nothing in that very 
respect, in which it is, at the 
same time, in the eye of the 
law, a crime. Dissenters, by 
the Act of Toleration, there- 
fore, are restored to a le- 
gal consideration and capa- 


city,” The judgment of 
the Court of Delegates,” ob- 
serves Dr. FurneauXf in his 
first letter to BlacJcstone up- 
on the subject of the case re- 
ferred to, was grounded en- 
tirely on this opinion. That 
the Toleration act removed 
the crime as well as the 
penalty of mere Non-Con- 
formity.” And again, “ The 
more the idea of legal pro- 
tection is examined, the more 
will it appear to justify the 
strong expression of Lord 
Mansfield^ concerning the 
Dissenting worship— That it 
is established. If the justices 
of the peace at Quarter- Ses- 
sions, or the register of the 
Bishop’s 


(a) Evans v. The Chamberlain of London. (Appendix 
to Fumeatix*s Letters. 2 Burn’s Eccl. Law 207. And 
Harrison v. Evans, (in Error) 6 Bro. P. C, 181.) 

There never was a single instance, from the Saxon times 
to our own, in which a man was ever punished for erroneous 
opinions concerning rites and modes of worship, but upon 
some positive law. The Common Law of England, which is 
only common reason or usage, knows of no prosecution for 
mere opinions. For atheism, blasphemy, and reviling the 
Christian religion, there have been instances of persons being 
prosecuted aud punished upon the Common Law: but bare 
non-conformity is no sin by the Common LawJ^^ Per L. C. J. 
Mansfield, 2 Burn, 218. And see Mr. J. Foster^s opiniou 
OQ the same case, ib. 200. 
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proposition contended for, because the doctrine now 
preached, and attempted to be supported in that place 
of worship, was, at the time of its foundation, illegal; be- 
ing expressly excepted ^t of the provisions of the To- 
leration Act (1 W. and M. c. 18.) then recently passed; 
an act framed for the indulgence of Dissenters in all 
forms and modes of worship then in use among them ; 
the enactments of which the great body of Dissenters 
themselves had a principal part in drawing up ; and 
yet, so far were they from considering the doctrine of 
Unitarianism as among the objects of the protection then 
sought by them, that the 16th section (which received 
their general assent and sanction) provides, That any 
person, in his preaching or writing, denying the doc- 
“ trine of the Blessed Trinity, shall be excluded from 
every benefit and advantage thereof.’^ At the time of 
the foundation of this charity, therefore, Unitarian wor- 
ship was neither legal nor tolerated {a) ; and it was con- 
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Bishop’s Court, should refuse 
to register a Dissenting place 
of worship, a mandamus al- 
ways is, and must be, granted, 
upon application, to compel 
them to the discharge of their 
duty.” It is upon the same 
principle, that, in The King 
V. Burner (Burr. 1265.), Lord 
Mansjield observes, “ A dis- 
pute, who shall preach CVim- 
iian charity^ may raise impla- 
cable feuds and animosities, 
in breach of the public peace, 
to the reproach of govern- 
ment, and the scandal of re- 
ligion ; and to deny this writ 
would be putting Protestant 
Dissenters, and their religious 


worship, out of the protection 
of the law. The case is en- 
titled to that protection, and 
cannot have it in any other 
mode than by granting this 
writ.” 

(a) Surely this does not 
follow. The worship of the 
Supreme Being according to 
Unitarian principles was 
never illegal ; and it is be- 
lieved to be an historical fact, 
that many Unitarian congre- 
gations qualified under the 
Toleration Act, and were 
protected by that Act in 
their worship. And see posi^ 
p. 383. note. 
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sequeiitly 
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sequently impossible that any public place of irorsbrp 
could exist in the eye of the law, which was expressly 
frame A for preaching that doctrine. Can it then be 
contended that the trustees of this institution have the 
right of capriciously displacing a minister who happens 
to preach the contrary doctrine, which alone the law re- 
cognizes and allows to be promulgated ? and when, also, 
it appears to have been by no means the intent of the 
founder that the trustees should have such a power, or 
that the minister should in any case be liable to removal, 
except for neglect of the dutitJS of his situation, or im- 
morality of conduct ? even if it were possible so to 
contend, had the purposes of the institution in other re- 
spects been adhered to, it could not be said that the pre- 
sent trustees retain the right which is so imputed to 
them, since the number, which ought to have been kept 
up to twelve, has been suffered to fall to five only, and 
no authority whatever is vested but :n ar majority of 
the whole constituted list. Besides which — to say no- 
thing of its being contrary to every principle of public 
policy, as recognised by the practice of the Court, to 
permit a person sustaining the character of a spiritual 
pastor, or teacher, to be so dependent on the will of those 
whom he ought to direct, as he must be, if •holding less 
than an estate for life in the office he fills — in this case, 
the three years which are represented by the defendants 
as the terra of probation for which Mr. Sleward was in- 
vited to preside over the congregation, having expired 
some months before any complaint made, or any mea- 
sures resorted to for liivS expulsion, the trustees must be 
taken to have acquiesced in his continuance, and, upon 
their own shewing, to have no longer retained any 
power of removing him, except upon one of the gene- 
ral grounds already adverted to, neither of which ap- 
pears here to have existed. 


The 
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The proposition was then more strongly stated and 
maintained by Shadwell^ that the publicly impugning 
the doctrine of the Trinity is an offence indictable at 
Common Law ; therefo^,not to be taken as wifnin the 
contemplation of the founder of this institution; or, if 
considered as part of its system, that the system itself 
was not entitled to the recognition, much less to the 
protection, of a Court of J ustice. 
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By Hale C. J. in the case of The King v. Taylor ^ 
(1 Vent, 293.) it is said, that “ Christianity is parcel 
of the laws of England ^ and, ^therefore, to reproach 
the Christian religion is to speak in subversion of the 
“ law.” And, to the same purpose, Lord Raymond in 
Woohton^s Case^ (The King v. Woolston^ 2 Stra.SSi. 
Fitzgibb. 64.) referring to this doctrine of flale^ says 
that Christianity, in general, is parcel of the Common 
“ Law of England; and, therefore, to be protected by 
“ it.” ia) 

The 


(a) The aboTe are the cases 
commonly referred to as esta- 
blishing the principle of in- 
terference by Courts of tem- 
poral ^risdiction, in cases of 
the third of those classes into 
which offences against reli- 
gion have been divided by 
the text writers, viz. offences 
againstGod and religion in ge^ 


ncraly comtn only called Bl(lS» 
phemi/ or Profanenesa. The 
other two are Heresy^ of 
which (I apprehend) it is cer- 
tain that the Common Law 
has no cognizance; andiVow- 
conformifyj the crime of which 
(as has been shewn), was 
taken away by the Toleration 
Act. (a) 

The 


(a) The term Blasphemy docs not seem in itself to deflne 
any particular species of offence. Heresies even, of which 
the Common Law had no cognizance, were so ^styled. Its 
proper meaning, when used at Common Law, appears to 
be profaneness against the general principles of religion and 
motality. 
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TIte question then arises, Whait is Christianity in the 
eye of the Common Law— that is, in the sense of thaf 

which 


The case of The King v. 
Taylor was of an informa- 
tion in the Crown Office for 
uttering blasphemous expres- 
sions, such as that Jesus 
Christ was a bastard, religion 
a cheat, &c. Hale said, that 
such kind of wicked blaspheme 
ous words were not onlp an 
offence to God and religion, 
but a crime against the laws, 
state, and goTernment, and, 
therefore^ punishable. For, 
to say religion is a cheat, is 
to dissolve all moral obliga- 
tion, whereby civil societies 
are preserved; and Christi- 
anity is parcel of the law; 
and therefore, to reproach the 
Christian religion^i is to speak 
in subversion of the law.” 
And see the report of the 
same case, 3 Keble, 607 — 
621. where it is added, these 
words, though of ecclesiastical 
cognizance^ yet^ that religion 
is a cheat, tends to the dmo- 
lution of all government^ and 
therejore punishable here.” 

The power of the Temporal 
Court was called in question 
in Curl\ case (2 Stra. 789.) 
— An information for printing 
and publishing an obscene 
book. The defendant moved 
in arrebtof judgment, on the 


ground that, as an offence 
contra honos mores^ it was 
of ecclesiastical cognizance, 
but no libel for which he was 
punishable in the Temporal 
Courts; and Lord C. J. 
mond, in deciding the ques- 
tion, said, ‘‘ If it reflects on 
religion, virtue, or morality — 
if it tends to disturb the civil 
order of society — I think it is 
a temporal offence.” 

Then followed the case 
of The King v. Woolston 
(2 Stra. 83L),fvr blasphem- 
ous discourses, denying the 
miracles of our Saviour.” 
And there the Court would 
not suffer it to be debated 
whether to write against 
Christianity in general was 
not an offence ht Common 
Law, punishable in the Tem- 
poral Courts, it having been 
so settled in the former 
cases.” They desired, how- 
ever, it might be taken notice 
of, that they laid their stress 
on the word general, and did 
not intend to include disputes 
among learned men upon 
controverted points.” In the 
Report of the same case in 
Fitzgibhon, 64., L. C. J. Ray^^ 
mond, after referring to Lord 
Jlale's opinion, in Taylor^s 
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wliidi ds here considered as entitled to the protection of 
ihe law, making it criminal to speak or write against 

it? 

case, abovementioned, is 4 . ^‘Certain immoralities 
made to say he would have as tending to subvert all re- 
it taken notice of that we ligion or morality, which are 
do not meddle with any dif- the foundation of govern- 
ference of opinion, and that ment. 

we interpose only where the 5. Seditious words, in 
very root of Christianity it- derogation of the established 

self is struck at, as it plainly religion,*’ as tending to a 

is by this allegorical scheme, breach of the peace, 
the New Testament, and the (See Hawkins — Pleas of the 

whole relation of the life and Crown, c. 5.) 
miracles of Christ being de^ 

nied.^* To the same effect are the 

See, as to the doctrine of following: Blasphemy con- 
this case, Starkie\ Law of sists in the denial of the 
Libel, 495, 496. ; and, on the being, attributes, or nature 
subject of •the prosecution of, or uttering impious and 
of Woolston^ the preface to profane things against CJod, 
Lardner's Vindication of or the authority of the Holy 
the miracles of our Saviour,” Scriptures. But it is only 
against his attacks. committed by uttering such 

As to this head of offence, things in a scolTing and rail- 
in general, the division made ing manner, out of a re- 
by the text-writers should be proachfdl disposition in the 
remembered ; viz, into the fol- speaker, and, as it were, with ^ 
lowing heads : — passion against the Almighty, 

1. Denying the being or rather than with any purpose 
.providence of God, and contu- of propagating the irreverent 
inelious reproaches of Christ, opinion. The like sentiments, 
(for which we are referred to uttered dispassionately, are 

case, above noticed.) still criminal, but constitute 

2. Profane scoffing at the a crime of a different sort, 

Scriptures, or exposing any rather heresy, or apostasy, 
part thereof to contempt or thafi blasphemy.” Hume on 
ridicule. Crimes, Vol. IF. c. 518. ; and, 

3. Impostures of religion, in support of the same doc- 

&c. (for which Nailor^s case trine, the writer cites Foet 
is cited.) aud Clarus, 
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it? And^ to answer that question, we must trace tbe 
history of our religion back to the period antecedent to 
the Reformation, when the religion ackno\!jj:]iedged by 
law was the religion of the Church of Home as esta- 


AikenheaiV^ case, the single 
instance to be found of capi- 
tal judgment for blasphemy 
under the Scotch statutes, 
tends strongly to confirm this 
doctrine. The indictment 
there was said to be founded 
on the law of God, the faw 
of this and all other well- 
governed realms, and specially 
(he 21st Act, Isl Pari. Ch. 2. 
and the 11th Act, 5th Sess. 
of 1st Parl.Will. III. and it 
charged (inter alia) that the 
pannei had called the Old 
Testament Ezra’s Fables, 
(profanely alluding to JE^sop’s 
Fables,) Christ an impostor, 
who had learned magic in 
Ejgypl, &c. ; that he rejected 
the mysteries of thp Trinity 
and Incarnation ; maintained 
that God, the world, and 
nature, were the same thing ; 
preferred Mahomet to Jesus ; 
hoped he should see Christ- 
ianity extirpated, &c. The 
Cou rt fo u nd “ Cunning or rail- 
ing upon any of the Persons 
of the blessed Trinity rele- 
vant to infer the paips of 
death ; and the other crimes 
likewise relevant to infer an 
arbitrary punishment;” and 
the Jury finding that the 


pannei had railed against the 
first, and also cursed and 
railed upon the second, Per- 
son of the Holy Trinity, and 
the other crimes in the libel 
proven, the Court adjudged 
him to be hanged, and he was 
executed accordingly. (M«c- 
laurin*^ Grim. Cases. 12.) 

The remarks of IJume 
(Hume on Crimes, cit. sup.) 
on this case are, that it 
appears to havc^, been tried 
with a rigorous disposition, 
not on the part of the Court, 
but of the Assize, who found 
the pannei guilty of railing 
at and cursing Christ, witli- 
out proof of his having di- 
rectly done so, and only upon 
inference from opinions occa- 
sionally vented; whereas in 
the trial of crimes which 
consist in uttering words, 
and are made capital by 
statute, it seems to be the 
sounder, as it certainly is the 
more humane construction, 
that the thing itself must be 
said explicitly and directly in 
such a palpable and open 
form that every on^ who 
hears the words shall know 
the law to be infringed,” 
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blifib^ by successive councils, all of which had uniformly 
recognized the doctrine of the Trinity as its roost es- 
sential ingredient, (a) The Reformation itself effected 

many 


(a) The Statute 1 Eliz» 
c. 1. applies to offences of 
the first class, or those which 
come under the denomination 
of ‘‘ Heresy and by that 
statute it is declared, that no 
tenets shall be considered 
heretical by the High Com- 
mission Court (thereby esta- 
blished) but those which had 
been settled to be so, first, 
by the words of the Canon- 
ical Scriptures ; secondly, by 
the^rst/our general councils^ 
or such others as have only 
used the words of Scripture j 
or, thirdly, which should 
thereafter be declared such 
by Parliament with the as- 
sent of the clergy in convo- 
cation. Now, if this statute 
be taken as defining what is 
Christianity By the Common 
Law of England (as it seems 
to be that which is alluded to 
in the above argument), then 
the denial of the Trinity can 
be considered as an offence 
against the Common Law, 
only as coming within one of 
the two first of the above de- 
scriptions, viz. as settled to be 
heretical, either by the words 
of the Canonical Scriptures, 
or by such of the general 


councils as aforesaid* If by 
the former, it may be asked, 
who is to settle the question, 
when the parties asserting 
and denying the doctrine of 
the Trinity equally appeal to 
the Canonical Scriptures in 
defence of their respective 
opinions ? The High Com- 
mission Court is abolished, 
and the authority given to 
that Court in matters of he- 
resy is extinct, as well as the 
crime of heresy itself. The 
only ground (as is settled by 
the cases referred to in the 
preceding note) upon whirli 
the magistrate can now in- 
terfere to restrain or punish 
any principles relating to le- 
ligion is on account of their 
tendency to the subversion 
of government, or those in- 
juries to social order which 
fall under the denomination 
of a breach of the peace. If 
his interference is permitted 
in such cases upon any other 
principle, there is an end of 
religious liberty. But if that 
which constitutes the asser- 
tion of the doctrine in ques- 
tion to be an offence against 
common law be •the autho- 
rity of councils, then there 

is 


1817. 

Attorney- 

Gexerai. 

'V. 

Pearson. 



m 

1817, 

ArTOBNEYm 

Genehal 

pEABSOIf^ 


CASES IN CHANCBRV. 

many importHnt chaages both in the forms and doctrines 
ofCbrhtiauityy but left that doctrine untouched^ 
still constitutes the main article of belief our esta- 
blished religion, as much as it was in the day^f Popery* 
Then how has the question been affected by subsequent 
acts of the Legislature ? The first which has any bear- 
ing upon it is that taking away the writ Z)e Hasretico 
Ccmhurtndo^'' (29 Car. II. c. 9.) but which, by ab- 
rogating certainproceedings in the EcclesiasticalCourt in 
matters of heresy, only leaves the Common Law more 
absolute and unrestrained in the exercise of its functions. 
Then follows the Toleration Act (1 W. 8c M, c. 18.), 
which, as already observed, leaves the law as to this 
description ofDissenters precisely where it found it; and 
then the statute (9 & 10 W, III. c. 32.) For the more 
effectual suppressing blasphemy and profaneness,” the 
strong expressions of which, both in the preamble and in 
the passage immediately introductory to the enactment, 
sufficiently inform us, both as to the public denial of the 
doctrine of the Trinity being an offence in the eye of 
the law, and as to the degree of criminality which the 


is no reason for restraining 
the authority of councils to 
Ihe heresy of denying the 
Trinity, and not extending 
it to every doctrine which 
the same councils have pro- 
nounced to be heretical. 
Lord Coke observes upon 
this act of Parliament, that 
no statute standeth now in 
force^ and at this day no per- 
son can be indicted or im- 
peached for heresy, before 
any temporal judge, or other 


that hath temporal jurisdic- 
tion.” The High Commis- 
sion Court was abolished by 
lb Car. 1. c. 11. But by its 
abolition little would appear 
to be gained to the cause of 
religious liberty, if (as seems 
to be the unavoidable conse- 
quence of admitting the va- 
lidity of this argument) the 
King’s Courts are to be con- 
sidered as now invested with 
precisely the same authority* 


law 
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lav attiMshes to it. (a) The late act (53 Geo. III. c. 15(h) 
onty'ft^als the penal ckusds of the statute last men- 

tioned, 


(a) By the statute 29 
Car, 2, c. 9., the writ De 
Haeretico comburendo'* was 
taken away, and the offence 
of heresy is considered, and 
(I believe) admitted by all, to 
have been then left subject 
only to ecclesiastical cen* 
sures.(*) The statute 9 & 10 
W, 3. c. 32. revives the tem- 
poral jurisdiction over that 
species of heresy which con- 
sists in the denial of the Trini- 
ty; and the preamble, and in- 
troductory part of the enact- 
ing clause of that statute seem 
to be treated in* this part of 
the argument as defining, by 
legislative authority, the sup- 
posed offence at common 
law. That statute, how- 
ever, has been repealed by 
the 53d of the King; and it 
is conceived that heresy, con- 
sidered as a civil offence, has 
expired with it. Supposing 
this to be the case, then the 
denial of the Trinity, if still a 
crime at common law, must 
be so by reason of its falling 
under the head of blasphemy 


or profaneness. But the 
ground upon which Mences of 
that description are cogniza- 
ble by the temporal courts 
is their tendency to subvert, 
or to disturb, the security of 
civil society. Ami theu, if 
the language of statutes is 
to be taken as declaratory of 
the law by inference only 
from the expressions, con- 
tained in them, the statute of 
19 6r. 3. c. 44., extending the 
benefit of the Toleration Act 
to such persons as shall sign 
a declaration of their belief 
that the Scriptures contain 
the revealed will of God,*’ 
when coupled with the late 
statute admitting Unitarians 
to the like benefit, may be 
considered as containing the 
sense of the Legislature upon 
that which Is essential to the 
security of the state in mat- 
ters of religion. And, on 
the other hand, if statutes, 
made for a particular purf' 
pose are, though repealed, 
to be taken as declaratory 
of legislative intendment, 
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(♦) The Toleration Act suspends all ecclesiastical cen- 
sures against the persons protected by it — so that* even the 
ecclesiastical jurisdiction over heresy is now done away 
with. ' 

You III. 
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tioned^ and repeals also so much of the Toleration Act 
as provides that the same shall not be construed or 
extend to give any ease, benefit or adVij^tage to per- 
sons denying the Trinity;” thatis, it virtually extends 
to that class of persons the benefit of the repeal of cer- 
tain penal statutes in that act expressly mentioned^ 
which applied to Dissenters in general. But this also 
leaves the common law offence as it was, and can 
neither be construed directly, nor by implication, as 
having any reference to it or giving any relief against 
its consequences. 


In further support of this opinion, the Court should 
be informed that, at this moment, prosecutions are 
actually pending against individuals for impugning the 
doctrine of the Trinity, as an offence at common 
law (c). 


there can be no use at all in 
repealing them. In some of 
the statutes repealed by the 
Toleration Act, iion-con- 
formity is stigmatized as 
felonious. Will it therefore 
be contended that, although 
those statutes are repealed, 
yet their language must be 
taken as declaratory of the 
common law, and that non- 
conformity therefore not only 
was then, but remains to this 
day, a felony ? 

See also what is said by 
Mr. Justice Ashhurst^ in The 
King V. Annette Blackst. Rep. 
395., with respect to' the 
ground upon which the 
Christian religion is said to 
1 


constitute part of the law of 
England. And see, in gene- 
ral, the articles Heresy” 
and “ IVofancness,'* 2 Bunins 
Kcd. Law. 301., 3 Burn’s 
Led. Law, ^15. and the re- 
ferences to Hawkins and Gib- 
son. See also, with respect to 
the law of Scotland^ which 
stands on precisely the same 
footing, Ilumc on Crimes, 
under the same heads as 
above. 

(e) The prosecution a- 
gainst Mr. Wright of Liver- 
pool^ the only one, it is ap- 
prehended, which could be 
intended to be here referred 
to, has since been aban- 
doned. 


Upon 
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Upon the whole, it is therefore evident that the 
founders of this institution, in expressing it to be in- 
tended the worship of Almighty God,” must be 
taken to have comprehended the doctrine of the Trinity 
in the worship designed by them. And, if any further 
argument in support of (his proposition were requisite, 
it might be found in the ulterior provisions of the deed 
in question, which devotes the charity-funds to other 
purposes, in case that for which they were first in- 
tended should ever cease to be tolerated, — aii expres- 
sion which cannot be understood as a))pl3ing to the 
preaching of doctrines which life founders must have 
known, at the time of using it, to be at that very mo- 
ment out of the pale of toleration. 

The Solicitor-Gencrah and PhUrimorr^ for 

the defendants. 

Much of the discussion which this case has producotl 
is irrelevant to the question at issue, and not arising 
out of or in any way connected wi(!i the pleadings. 
The real points of llie case lie in an extremely narrow 
compass, and are these : — Whether a majority of the 
trustees shall not be held to have the management of 
the trust, so long as they act in conformity with, or not 
in direct violation of, the express intent of the founder, 
— and, whether a trustee, who has not acted for thirty 
years, shall, in contradiction to the express directions 
of the founder, be considered as having any longer an 
interest in the administration of the charity. 

What then is the object of the original trust ? It is 
expressed, in words as general and comprehensive as 
can be imagined, to be for the worship and service of 
“ Almighty God,’’ not containing a single iota as to the 
form of worship or the doctrines to be inculcated. Then, 
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i7no particular form of worship or mode of faith is pre- 
scribed, how can it become a part of the province of this 
Court to impose either ? The question aato the change 
of opinions in the minister, whom the majority of the 
trufitees'had elected, does not arise. They had elected 
him for three years, and had a right so to elect him. At 
the expiration the term for which they elected, they 
are desirous to remove him ; and what restriction is 
there on his removal ? It does not even appear that his 
removal is for the cause alleged, viz. his change of doc- 
trine. The defendants themselves state that they arc 
by no means unanimous in their opinions on points of 
doctrine, — holding only one tenet in common ; viz. that 
of absolute freedom in matters of opinion. All they now 
insist upon is the liberty of choice ; and nothing that 
lias been said at all tends to limit their powers in this 
respect, as derived from the same instrument to which 
all the rights of the minister are in likemianner to be 
exclusively referred. Suppose it granted, that the doc- 
trine of Unitarianism, being a doctrine not tolerated by 
law at the time of the foundation of this charity, can- 
not be taken to have been in the contemplation of the 
founder; it is incumbent on the other party to shew 
clearly to the Court that the removal of Mr. Steward 
by the defendants is occasioned by their intention to 
have these doctrines exclusively preached, — an infer- 
ence which cannot strictly be drawn from any thing 
that appears on the pleadings. And again, on the 
other hand, suppose this inference to be established, 
the point which remains, viz. as to the legality of the 
doctrine in question, is one upon which this Court has 
no jurisdiction to decide, which cannot be discussed 
before it, but must be removed to another tribunal. 

If, then, as Mr. Mander alleges, the trust has been 
misapplied, how is it consistent with bis character as 

trustee 
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trustee to have remained silent for the last thirty years 
during which this misapplication has been subsisting, 
and what ^i^t can he have to expect that his complaint 
on the subject shall now be regarded ? Since the year 
1782 he had seceded from the congregation upon the 
avowed principleof his dislike to the doctrines generally 
inculcated there; and now, in 1817, he comes forward 
to complain of those doctrines being preached. Ad- 
mitting that he has not by this desertion altogether re- 
nounced his character of trustee, his conduct in the 
business has at least been such as to make the Court ex- 
tremely cautious in listening to his representations. 

The short ground of defence to this application is, 
that the party making it has not shewn on the face of 
the pleadings that the doctrines preached at this chapel 
are contrary to law, and all that has been said to this 
eflect in argiiinent resolves itself into the principle laid 
down in two cases which have been cited, viz, that the 
law does not allow of the preaching of doctrines contrary 
to Christianity — these doctrines not having been shewn 
to be contrary to Cliristianity — and the question, whe- 
ther they are so or not, being one into which it is im- 
possible for this Court to enter. 

If Christianity be part of the common law, and if that 
which the law understands by Christianity be the religion 
of* the country at the time of the Reformation, so lar as 
the doctrines of that religion remained untouched by the 
Reformation ; then is, not only the doctrine of the Tri- 
nity, but every doctrine of the Church of England, an 
essential part of Christianity so considered ; and the im-* 
pugning of any one — the least important of those doc- 
trines — is as much an offence indictable at common 
law as the denial of the Trinity. According to the ar- 
giuntmt we have just heard, therefore, this is thesifua- 
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lion in which not only Unilarian Dissenters, but all 
Dissenters from the Church of England in any, the 
minutest, of its doctrinal points, at this day stand — 
liable to this undefined species of prosecution andpunish- 
incnt; and thus the Toleration Act is a nullity — the late 
act of his Majesty a mockery and an insult — and 
the present age, with all its boasted advances in libera- 
lity and illumination, is no better in these respects than 
the worst of those that have preceded it. On the con- 
trary, however, the principle which has been relied 
upon in support of this monstrous and dangerous doc- 
trine, whem properly understood, is no more than this — 
that the Jaw will restrain and punish all open and public 
attacks upon religion — upon the authority of the Scrip- 
tures, and the Divine mission of the Founder of Chris- 
tianity — because the belief in religion, so construed, con- 
stitutes the only binding obligation among men, and its 
denial tends to the subversion of all law and order in 
society. This is the principle, even, which is laid down 
in express words by the very cases that have been ap- 
pealed to in behalf of a notion entirely different and 
altogether unwarranted — cases, which, if they are but 
read instead of being cited generally, will be found most 
carefully to guard against the further extqnsion of the 
principle. 

But the case does not really turn upon this question; 
nor is the point in any manner raised by it. It is enough 
to shew that it was competent to the trustees to choose 
the minister either for life, or for any limited period — 
that they did in fact exercise this power by inviting Mr, 
Stezoard to undertake the oflice for the term of three 
yetars — that he accepted their invitation — and that, the 
term being expired, the trustees are now desirous of 
resuming the exercise of tlieir power by appointing 
another minister to supply his place. And it is for the 

other 
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other side to shew, (which they have not attempted io 
do), that MandersLud Steward have jointly a paramount 
right of preventing the general wish of the entire con- 
gregation. 
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It was also objected, that, according to the practice 
of the Court, the injunction moved for, viz. to stay all 
proceedings in the action, was too general, and plaintiff 
ill equity, after declaration, being entitled to the injunc- 
tion to stay execution only, and not trial — at least, in 
the first instance, 


Sir S. Romilly in reply. 

The question is, What is proper to be done by the 
Court? — it being quite clear that something must be 
done to put an end to the discord at present prevailing 
in this congregation. Whether the defendants are to 
be allowed t^ recover four undivided fifths of the trust 
property — it being certain that they are entitled to no 
more, even upon the case made by themselves — and 
thus to perpetuate the existing confusion ? — Or whether 
the Court will not sec fit to grant the injunction in or- 
der to prevent so hopeless a train of consequences — 
and whetheo the injunction, if granted^ must not, for 
the same reason, extend not only to stay execution, 
but trial also ? It cannot be seriously contended that 
Mandcr^ by discontinuing to act in the trusts, when he 
thought the objects of the charity mistaken or disre- 
garded by his co-trustees, has virtually abandoned them. 
Being at variance on these important points with the 
majority, he could not, consistently with his duty as a 
trustee, or with the obligations of conscience, have 
otherwise acted. The question on which he differed 
from the rest now comes directly before the* Court for 
its decision ; and still less can it be pretended that the 
Coui*t has nothing to do with the point of doctrine, 

that 



CASES IN CHANCERr. 


39 !^ 


1817 . 

Attokney- 

Genekal 

r* 

Peahson. 


that being in fact the true and only question it is called 
on to determine, and which is stricdy within its ordinary 
jurisdiction, viz. what is the nature of the trust, and 
what was the intent of the foundation ? Indeed, the 
question as to Mander's own conduct, in so long dis- 
continuing to act in the trusi^^^^s immediately and ne- 
cessarily dependent upon it ; since the very words of the 
deed, where and so often as any of the trustees should 
happen to die, or desert or forsake the congregation, 
and change or become of any other religion or per- 
suasion contrary to and different from the said congre- 
gation,” must lead the Court to enquire and determine 
what was the religion or persuasion,* the profession of 
which was essential to the congregation, the desertion or 
abandonment of which is thus contemplated. For, if the 
congregation has changed or become of a different rel igion 
or persuasion from that which is here contemplated, it 
has ceased to be the congregation which the trustee is sup- 
posed to desert or forsake — and the very expressions are 
such as it is impossible to apply to the conduct of a person 
who remains fixed inhis persuasion, being the same which 
the congregation originally professed, and has since aban- 
doned. Besides, if the Court is to see that the trust is 
carried into effect, how can it do so without first seeing 
what the trust is which it is to have carried into effect ? 
And how can the defendants avoid this necessary con- 
sequence: The majority of the trustees have no power 
under the trust deed to alter or divert the purposes of 
the institution, however they may be entitled, as such 
majority, to regulate the charity agreeably to such pur- 
poses. Then the question directly arises, whether those 
purposes have not in fact been altered, and the institu- 
tion diverted from the intent of its founder. In 1701 , 
land was settled, apd a meeting-house built for the ser- 
vice and worship of God, and there can be no question, 
in a court of justice, that by that expression is meant 

the 
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the worship and service of God according to the Trini- 
tarian doctrine, because the opposite doctrine with re- 
spect to the nature and character of the Supreme Being 
had at that time no legal existence, being expressly ex- 
cepted out of the provis^ns of the Toleration Act. A 
change of opinion has ^'ce taken place in the majority 
of those who are entitled, as trustees, to the management 
of the trust — but does this change of opinion at all alter 
the nature of the trust itself? — and are they themselves 
not guilty of that very desertion and abandonment of 
the trust which they impute to their co-trustee, when 
they would divert the institution to purposes which are 
already shewn to be altogether foreign from, and directly 
hostile to, the purposes of the foundation ? And is not 
this still more manifestly the case when the purposes to 
which they would so divert this institution are, as they 
have been shewn to be, illegal, and such as this Court 
could not dtXjree to be carried into effect, even in the 
case of an institution expressly founded for such pur- 
poses ? — For, the Court could no more carry into 
effect a trust for promoting Ilnitarianism, than it 
could carry into effect a trust for the preaching of 
Judaism ; and this it has been expressly decided that 
the Court will not„ do, in the case of Da Costa v. 
Depaz, (a) Nor is the one purpose at all more con- 
trary to law, and incapable on that ground of being 
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(a) Ambl.228. See7Ves. 
j. 76. This case of Da Costa 
V. Depaz serves strongly to 
exemplify the distinction be- 
fore (p-377, note,) taken be- 
. tween the act of worship and 
the inculcation of doCtrine. 
In that case an institution for 
teaching the Jewish law was 


held bad : but Synagogues 
are protected ; and, in the 
late case of Lazarus v. Sim-> 
monds (at Nisi Prius, Ma^6y 
1818,) I am informed that 
Mr. Justice (now Lord Chief 
Justice) Abbott^ would not 
hear of any argument to the 
contrary. 


supported 
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supported in a court of justice, than the other ; and this 
has been too clearly established in the course of the pre- 
ceding argument to render it at all necessary for me to 
enler again upon the discussion. At the same time 
it is a very different thing to say that, at this time of 
day, a prosecution could be maintained, even if it were 
not too illiberal to be attempted or thought of, against 
any persons or description of persons, for holding these 
or any other religious opinions in particular. But there 
are many acts for the establishment or protection of 
which a Court will refuse its interference, even on the 
ground of illegality, and yet which are incapable of 
sustaining a crinu’nal prosecution ; and this, which has 
been called a common law offence, and may in some 
sort be so considered, of publicly denying the doctrine 
of the Trinity, may well enough be ranked in the num- 
ber of such acts as above referred to (a). 


(a) If4he notion of the 
denial of the Trinity being an 
offence indictable at common 
law were abandoned, it would 
then be difficult to &ay upon 
what ground it can be consi- 
dered as an offence at all, un- 
less nonconformity (notwith- 
standing the opinion of Lord 
Mansfield and the other 
judges ill Ei)ans^^ case) be 
itself an offence ; and, if I hat 
be so, why are the Courts to 
interfere for the protection 
of any class of Dissenters, or 
of any Dissenting establish- 
ment ? I5ut, that the Courts 
do so interfcie, and are com- 
pellable so t'u interfere, in the 
case of Dissenters not im- 


pugning the Tfinity, is esta- 
blished by the cases referred 
to at the beginning of this 
argument. Besides, there 
seem to be other reasons for 
questioning whether the ap- 
plication here made to the 
case in point from other cases 
ill w hich the Court refuses its 
interference on the ground of 
the illegality of acts which 
are ueYertheless not indict- 
able will bear a close investi- 
gation. As, for example, the 
trading with an alien enemy 
— for the illegality of that 
act depends on positive pio- 
}itbi|||on, which cannot be 
predicated of the case before 
us. 


Another 
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Another point which was made at the opening of this 
cause^ but has been barely noticed by the other side, is 
nevertheless of no light moment, viz. whether these 
trustees were competent to appoint a minister only for 
a limited term, — as for three years, — and not for life. 
This, as a general proposition, may fairly be contended 
to be inconsistent with the intent of institutions of this 
description, and at variance with the principles of good 
policy. In the case of schools, wherever the trustees 
have endeavoured to keep the master dependent upon 
them by a limited appointment, ^though it may be per- 
haps in many such cases greatly desirable that they 
should possess such a controul, the Court has uniformly 
resisted the introduction of any such limitation. But 
in the case of a spiritual teacher, who ought to be the 
director and guide, in matters of religion, of the congre- 
gation committed to his charge, so long as he acts con- 
formably witji the designs of the foundation, it would 
be still more obviously contrary to reason and policy 
that he should be placed in a condition of subserviency 
to the arbitrary dictates of any individuals whatsoever. 
Accordingly, the policy of our church establishment 
has always been to make the minister independent of 
the caprice, of his hearers, and to give him a freehold 
interest in his sacred office. And I am not aware of 
any single instance in which a court ofjustice has ever 
acted upon or admitted the contrary principle. 


1817. 

Attorney- 

General 

V. 

Pearson: 


The Lord Ciiancrm.or. 

There are so many considerations in this case of 
great importance, not only to the individuals concerned 
in the controversy, but to the public at large, that I 
should not execute iny duty in stating any opinion I 
may at this moment a tain, as final and conclusive, 
until after I shall have had an opportunity of reading 
the bill and answer.. 


The 
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The questions that have arisen are many and various* 
If it were a case that presented nothing more than the 
title of the parties, — a Protestant Dissenting Congre- 
gation — to have certain trusts established, and seeking 
to have them administered by this Court, there would 
In cases of cha- be no difficulty attending it ; and, in coovsidering what 

rity, the Court jg done, 1 do not think that we should have occa- 

18 not bound by disturb ourselves with any question on the prac- 

the strict rules . « . ^ , . . . / 

of practice as Court as to this being the case of a common 

with respect to injunction, and so forth ; because, taking it 

granting an in- to be a trust, in the nature of charity, for religious pur- 
junction, whe- poses, I conceive that the Court is in the constant 
ther common 'or habit, in such cases, of saying, that, provided it sees any 
special, to stay ^rgy of deciding the points at issue, it will not allow the 
proceedings at pgi-^j^g ^,||[ itself find the means of 

according to the matter into a course which may save all the 

what the justice oxpons® of stich a proceeding. And, if it should turn 
ofthe case seems out to be clear, upon the bill and answer, t]iat a certain 
to require, so as portion of the legal trust estate is vested in the plain- 
to save the par. tiff, and a certain other portion in the defendants, I 
ties unnecessary quite within the compass of the Court’s 

expense and de- jufig^jiction to say, 1 will put the parties exactly in 
the same condition as to the point at issue, as if 
there had been a trial, judgment, and execution at 
law. If, however, tin’s be any thing more than a 
mere suit for the administration of a trust, where 
it is clear who are the parties having the legal estate, 
and what are the trusts which are sought to be ad- 
ministered, I must precisely understand the nature 
and extent of the questions, before 1 attempt the deci- 
sion of them. 


The Court is R represented that this is ^ institution for the 
bound to admi- benefit of a Protestant Dissenting congregation, con- 
nisler trusts for sisling in the application of certain trust-property to 
the benefit of [he nmiiiteuance of a preacher to that congregation. It 

may 
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may be stated that this Court is unquestionably bound 
to administer such a trust, and to administer it (as it 
should every other trust,) with all the expedition pos- 
sible. But it must on the other hand be admitted, that 
these ore not cases in which justice can always be ad- 
ministered with the promptitude which the parties desire ; 
and, if the present be not the case of a simple trust, at 
its first creation, or if it be the case of a trust which has 
been rendered complex by the parties — by the acts of 
the trustees having the legal estate — by requiring the 
accession or consent of subscribers, or of the whole con- 


1817 . 

Attorney- 

Generae 

V. 

Pearson# 
Protestant Dis- 
senting congre- 
gations. 


gregation, to their acts, — in short, if any of those va- 
rious questions arise in it, which are of such frequent » 
occurrence in cases of this description, — although it 
is very easy to apply to this Court for a remedy, it is 
rather more difficult to find out what is the remedy that 
ought to be administered. 


Now, it is insisted, that this was, originally, a Pro- 
testant institution for the celebration of Divine worsliip 
— and, although thus generally expressed, yet it is also 
further insisted, that the very instrument creating the 
trust bears on (he face of it evidence, that the worship 
intended to be celebrated was a worship consonant with 
the acknowledgment of the doctrine of the Trinity. — 
For, say they, the deed contemplates the possibility of • 
the legislature, at some future period, making it unlaw- 
fiil to celebrate Divine worship in the mode thereby 
intended— which renders it evident that the mode so 
intended was not at that period unlawful — whereas the 
doctrine of those who impugn the Trinity was then an 
unlawful doctrine, being expressly excepted out of the 
provisions of the Toleration Act, and consequently could 
not be in the contemplation of that clause -in the deed. 
On the other hand it is contended, that the late act, 

extending 
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extending the benefit of the Toleration Act to persons 
impugning the Trinity, and repealing another act of 
TVHUain^ wliich inflicted certain penalties on the offence, 
has removed the difficulty. Now, it is certainly true 
that the legislature has so done— it is also true that it 
has by the same act repealed a Scottish statute which 
(as I recollect) inflicted the punishment of death on the 
offence of denying the Trinity («)? and that it has, within 

the 


(«) 53 Geo, 3. c.ino. s. 3. 
repealing the iicts of the 1st. 
pari, of Cha, 2d. c. 21, ;ind 
1st. pari, of K. fFiU. sess, 5. 
c. 11. By the first of which, 
entitled 

An Act against the crime 
of Blaspliemy,” after reciting 
that there hath been no law 
in thi.s kingdom «against the 
horrible crime of blasphemy,” 
it is ordained, That who- 
soever hereafter, not being 
distracted in his wits, shall 
rail upon, or curse, God, or 
any of the Persons of the 
Blessed Trinity — or whoso- 
ever hereafter shall deny (jlod, 
or any one of the Persons of 
the Blessed Trinity, and ob- 
stinately continue therein,— 
shall be processed, and, be- 
ing found guilty, shall be pu- 
nished with death.” 

And by the second of the 
said acts, entitled 

Act against Blasphemy,” 
the former rfet is confirmed, 
and it is further ordained, 
That whoever hereafter 


shall* in their writing or dis- 
course, deny, impugn or 
quarrel, argue or reason 
against the being of God, or 
any of the Persons of the 
Blessed Trinity, or the autho- 
rity of the Holy Scriptures 
of the Old and New Testa- 
ment, or the providence of 
(lod in the government of the 
world, shall for the first fault 
be punished with imprison- 
ment, ay, and wliile they give 
public satisfaction in saek- 
rloaih to the congregation 
%wthin which the scandal was 
committed. And for the se- 
cond fault, thedclinquent shall 
be fined in an year’s valued 
rent of his real estate, and 
the twentieth part of his free 
personal estate, besides 
his being imprisoned, ay, and 
while he make a fair satisfac- 
tion ui siqyfci. And for the 
third fault, he shall be pu- 
nished with death, as an ob- 
stinate blasphemer.” The act 
goes on to commit the exe- 
cution thereof, for the first 
fault, 
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Rie very last week, passed an act having a similar opiera- 
tion on the laws respecting the same offence as they re- 
garded Ireland (a ) — but of this I am satisfied — that, in 
one house of parliament at least, it was never intended 
by these measures to do any thing that should alter or 
in any manner affect the common law. I do not, sitting It was not in- 
here as a judge in equity, presume to say what is the tended by the 
doctrine of the common law as to the subject in question, l®g*d^ture, in 

nor what effect, intended or not intended by thelecisla- 
. .. 1 . . , . , , 53G.3. c. 160. 

ture, these late acts may have upon it — but, if the 

common law remains yet unaltered, and if the impugn- teration of the 

ing the doctrine of the Trinity be an offence indicta- common law 

ble by the common law, it is quite certain that I ought respecting the 

not to execute a trust the object of which is illegal, objects of that 

The business of a judge is, not to consider what is the 

kinder degree of toleration which he would himself be The Court will 

inclined to extend, but what is that which the law has ^*ot execute a 

granted — iv)t what lie would do if the question were **^“^*5 its na- 

left to his own discretion in the exercise of his judicial iil^'gal. 

authority — but what the legislature has authorised or 

forbidden. 


1817, 
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General 
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fault, to all magistrates, &c. 
for the second fault, to all 
sheriifs, &c. and for the third 
fault, it commits the execu- 
tion of the said act to the 
Lords of his Majesty’s Jus- 
ticiary 

There is no instance of ca- 
pital judgment on either of 
these statutes, except that of 
Aikenhead (before noticed); 
and only two of prosecutions 
— those of Kinninmouth and 


Borthwkk ^ — in the first of 
which the ))rosecution was 
dropped, and in the other tlie 
pannel fled the country. (See 
JIumeon Crimes, Vol. II;' c. 
618 .) 

(a) 57 Geo, 3. c. 70. repeal- 
ing the excepting clause of 
the Irish stat. 6 Geo, 1. c. 5. 
and extending to Ireland the 
provisions of 19 6r. 3. c. 44. 
and 53 G, 3. c. 160. 

But 
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\lf. But there is Buother view in which the case sliould be 
considered— and it is this — that, where an institution 
exists for the purpose of religious worship, and it cannot 
be discovered Irom the deed declaring the trust what 
form or species of religious worship was intended, the 
Where a trust is Court can find no other means of deciding the question, 
created for reli- than through the medium of an inquiry into what has 
gious worship, been the usage of the congregation in respect to it ; and, 
and it cannot be jf usage turns out upon enquiry to be such as can be 
iscovered from supported, I take it to be the duty of the Court to ad- 
ittg the trust minister the trust in such a manner as best to establish 
what was (he na- usage, considering it as a matter of implied contract 

ture of the relC- between the members of that congregation. But if, on 
gious worship the other hand, it turns out — (and I think that this 
intended by it, point was settled in a case which lately came before the 
It must be im- House of Lords by way of appeal out of Scotland—) 
plie from the institution was established for the express pur- 

gregation. But religious worship, or the teaching 

if it appears to particular doctrines, as the founder has thought 

have been the most conformable to the principles of the Christian reli- 

founder’s inten- gion, I do not apprehend that it is in the power of in- 
tion, although dividuals, having the management of that institution, 
not expressed, alter the purpose for which it was 

that a particular founded, or to say to the remaining members, “ We 
“ have changed our opinions — and you, who assemble 
in this place for the purpose of hearing the doctrines, 
and joining in the worship, prescribed by the founder, 
shall no longer enjoy the benefit he intended for you 
“ unless you conform to the alteration which has taken 
place in our opinions.” In such a case, therefore, I 
apprehend — considering it as settled by the authority 
of that I have already referred to — that, where a con- 
gregation become dissentient among themselves, the na- 
ture of thewiginal institution must alone be looked to 
as the guide for the decision of the Court — and that, 

to 


be preached, it 
is not in the 
power of the 
trustees,orof 
the congrega- 
tion, to alter 
the designed 
objects of the 
institution. 
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to refer to any other criterion — as to the sejnse of the 
existing majority,*— would be to make a new institution, 
which is altogether beyond the reach, and inconsistent 
with the duties and character, of this Cohrt. 

In this view of the case, it is of the first importance 
to see what the record before the Court says upon the 
subject of the original institution. Without entering 
into what may be the effect of the late statute repealing 
several then existing laws on the subject — (a question 
which it is not for me, sitting in a court of equity, to 
determine, and which would certainly be much better 
decided by the judges of the courts of Common Law — ) 
without even so much as looking to the point, whether 
it be, or be not, legal, at this day, to impugn the doc- 
trine of the Trinity, (although that is a point upon 
which indeed I have an opinion, — only I do not find 
myself calle<J upon now to declare it — ) what I have 
now to enquire is, whether the deed creating the trust 
does, or does not, upon the face of it, — (regard being 
had to that which the Toleration Act at the time of its 
execution permitted, or forbade, with respect to doc- 
trine — ) bear a decided manifestation that the doctrines 
intended by^that deed to be inculcated in this chapel 
were Trinitarian? Because, if that were originally the 
case, and if any number of the trustees are now seeking 
to fasten on this institution the promulgation of doc- 
trines contrary to those which, it is thus manifest, were 
intended by the founders, I apprehend that they arc 
seeking to do that which they have no power to do, and 
which neither they, nor all the other members of the 
congregation, can call upon a single remaining trustee 
to effectuate. In this view of the case, also, supposing 
even that, at the time of the establishment of this insti- 
tution, it had been legal to impugn the doctrine of the 

VoL. III. Dd Trinity, 
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The principle of 
public policy 
does not extend 
to the case of 
Dissenters, so 
as to prevent the 
Court from 
sanctioning the 
appointment of 


Trinity, yet if the institution had been established for 
Trinitarian purposes, it could not now be converted to 
uses which are Antitrinitarian, For (meaning, however^ 
to speak with all due reverence on such a subject) to allow 
such a conversion, would be to allow a trust for the be- 
nefit ofjii. to be diverted to tbebenefit of JB. And the 
question then resolves itself into this— whether such a 
conversion, in the case of a trust, can possibly be sup- 
ported. If, therefore, this appears, on the face of the 
deeds, to be the nature of the present case — as I am 
inclined to believe it does — it disposes of the question; 
affording a short and direct reason for not refusing the 
interference of the Court. 

I am fully aware of the importance, with a view to 
conciliation, and abating the heat with which I am sorry 
to see controversies of this sort generally carried on, that 
a final determination should speedily be roa je ; but at the 
same time, if deeds have been framed with so little in 
them that leads to a right understanding of the objects 
they had in view, it is impossible that the Court should 
decide without a previous enquiry, which, according to 
the necessary course of business, must greatly postpone 
the decision. And this, though it may be .lamented, is 
not the fault of the Court, but the fault of the parties by 
whom the trusts were originally constituted. 

With respect to the choice of the minister — regard 
being had to the circumstance that this is the case of a 
Protestant Dissenting minister — I am not sufficiently 
acquainted with the principles npon which these congre- 
gations usually act, to say much upon that subject, 
without more information than has yet been com- 
municated* to me. It may be according to general 
usage, among certai^ classes of persons dissenting 

from 
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from the establishment, to appoint their ministers for 
limited periods, or to make them removable at plea- 
sure ; and, although a Court of Equity may not be dis- 
posed to struggle hard in support of such a plan, yet, 
were the Court to find such a plan established, I know 
of no principle upon which the Court would not be 
bound, if called upon for the purpose, to carry it into 
effect. The policy of the Established Church has been, 
by giving the minister an estate for life in bis oHicc, to 
render him (in a certain degree) independent of his 
congregation. But I do not see how this policy can be 
extended so as to govern the decision of the Court in a 
case of this nature, where the trust which the Court is 
called upon to establish is otherwise constituted. 

So again, with respect to those in whom resides the 
right of election, I apprehend that here also the Court 
HMifit not be gSverned altogether by what it finds on 
inquiry to have been the established usage. On this 
subject various statements have been made in the pre- 
sent case, but the deeds are silent. At the same time, 
however, that I am fully aware of the difficulties the 
Court has to encounter in executing a trust of this 
kind, I also know that it is the duty of the Court to 
struggle with them ; and I shall endeavour to execute 
the trust as well as I can. But, while so many points 
are unascertained, it is impossible to come to any right 
decision — it is impossible for the Court to execute 
any trust until it knows who arc the persons in whom 
it is vested, and what arc its objects. 

,Of one thing at least 1 am certain — that there must 
be no proceeding to trial of the ejectment; which cannot, 
under these circumstances, be attAided with any other 
than a. most fruitless and unnecessary expense to the 
parties; and because, if 1 cjui find out the true state of 

D d 2 the 
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the case, with reference to the subject-matter of these 
inquiries, I shall thereby be enabled to make such an 
order as will embrace all points in dispute between 
tliem. 


July 17* Lord Cuancellou. 

The motion before me was made in a cause in which 
the Atlorney-Gcneraly at the relation of Benjamin Man-- 
der (the surviving trustee under certain instruments 
which I shall have occasion to mention), and the Re- 
DcrendJohn Steward (who alleges liimsel f to be minister 
of the congregation of Protestant Dissenters assembled 
at Wolverhampton)^ are plaintiflFs, and the defendants 
are Joseph Pearson and four others, representing 
themselves to be (together with Mander) the trustees 
of the property in question ; (which property has been 
given, as it is expressed in some of these deeds, to the 
charitable purpose of maintaining this meeting-house) ; 
and further contending that Mander ought not to be 
considered, under the circumstances of this case, (created 
by his own conduct), as being a trustee, or, if he be 
considered as having vested iy him the legal estate in a 
certain portion of the premises, still that he ought to be 
held incapable of acting by reason of these circum- 
stances. And this information, (as I understand it,) is 
filed for the purpose of preventing those who, it alleges, 
are not to be considered as trustees, from acting in the 
discharge of what does not belong to them ; or, on the 
other hand, if they be invested with tlie character of 
trustees, by reason of having the legal estate in them, 
then the information is to be considered as insisting 
that, being invested with the character of trustees 
for one purpose^ they are proceeding to act in that 
character for a purpose wholly different, and upon 
this ground contending, that the plaintiffs are entitled 

to 
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to certain relief prayed — particularly to that which is 
the subject of the present application. 

fHis Lordship here described the several instruments, 
and other charitable donations mentioned in the state- 
ment of this case, togetlier with the existing state of the 
trust-funds and premises.] 
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It becomes here necessary (not for the purpose of ex- 
pressing an opinion on some of the doctrinal points 
argued at the bar, but in order to see what may be col- 
lected by way of fair inference, as to the meaning of the 
original founders), after observing that the first trust-deed 
is dated in J 701, to state that, in the year 1689 (1 Will. 
and was passed the actcommonly called theTole- 

ration Act (n), which exempted certain persons, coming 
under the description of Protestant Dissenters, from the 
penalties oPcertain laws therein mentioned; and, as I 
again observe, the object seems to have been merely as 
stated in the title of the act, vh. to exempt His Ma- 
jesty’s Protestant subjects dissenting from the Church 
“ of England from the penalties” of the laws therein 
mentioned ; not a|)pearing, therefore, either upon the 
terms or substance of it, to have done, or to have in- 
tended to do, any more — leaving the Common Law 
exactly as it was with respect to all Common-law of- 
fences against religion or religious establishments. And 
in that act tliere is an express provision, s. 17. that no 
clause or article therein should extend to give any ease, 
benefit, or advantage to any Papist, or Popish recu- 
sant whatever, or any person who sliould deny the 
doctrine of the Blessed Trinity declared in the Ar- 
tides of Religion.” Afterwards, in the 9th and 10th 
of William^ an act passed (c), entitled, An Act for the 


The object of 
the Toleration 
Act was only to 
repeal certain 
penal laws 
therein men- 
Honed, leaving 
the Common 
Law as it stood 
with respect to 
all Common- 
law offences 
against reli- 
gion {h). 


(«.) 1 W. and M. c. IS. 375. 

(5) See before, note, page (r) \) k 10 IV, 3. 

i “ mon 
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1817. ^^^more effectual suppressing of Blasphemy and Prow 
fancness,” and it recites that, whereas many persons 
openly avonred and published many 
jjI blasphemous and impious opinions^ contrary to the doc- 
pjsAiisoN. trines and principles of the|[Jhristian religion, greatly 
tending to the dishonour of Almighty God, and may 
prove destructive to the peace and welfare of this king- 
dom ; therefore, for the jnore effectual suppressing of 
“ the said detestable crimes,” it was enacted that If 
any person or persons, having been educated in, or 
at any time having made profession of, the Christian 
religion, within the realm, shall, by writing, printing, 
teaching, or advised speaking, deny any one of the 
Persons in the Holy Trinity to be God, or shall as- 
sert or maintain that there are more Gods than one, 
or shall deny the Christian religion to be true, or the 
Holy Scriptures of the Old and New Testament to be 
of Divine authority ; and shall, upon indictment or 
information, be thereof lawfully convicted, upon the 
oath of two witnesses, such person shall,” for every 
such offence, and for the repetition thereof, incur such 
several and distinct disabilities and penalties as by the 
said act are provided. 


The stat. 9 & IjO Now, it is to be observed that the opinions, the pub- 
fV* 3.C. 32., de- Jication of which in any of the modes specified it is the 


dares the 
denial of any 
one of the Per- 
sons of the Holy 
Trinity to be 
God’^ to be an 


intention of this act to prevent, are not thereby expressed 
to be opinions contrary to those of the Church of Eng- 
land, but contrary to the Christian religion. And the 
act proceeds to point out more precisely what is the 
nature of those opinions which it thus declares to bo 


offence against contrary to the Christian religion, vh. the denial of 
the Christian any one of the Persons in the Holy Trinity to be God, 
religion. See, It is further to be observed, that the information 


which was to lead to conviction, where the consequences 


were so extremely penal, is by the statute required, (iti 


the 
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the case^ at least, of words spoken,) to be within three 
months of the time of the words being spoken, and that 
an opportunity is also gii^n to the offender publicly to 
renounce his error in the same Court where he had been 
convicted, and thereupon ||to be discharged from all 
penalties incurred by such conviction. There can be 
no doubt, <at least so I apprehend,) that, prior to this 
statute, blasphemy was an offence punishable at Com- 
mon Law ; and it is impossible to contend, (as it ap- 
pears to me,) that (whether the preamble is, or is not, 
to be taken as a ground of ascertaining that the doc- 
trine reprobated in the enacting parts amounts to blas- 
phemy — on which it does not become me to give an 
opinion) the penalties inflicted by the statute give any 
foundation for supposing that there could no longer 
exist a punishment for blasphemy at Common Law, in- 
dependent of the statute. On the contrary, the Com- 
mon Law is l^ft by the statute exactly as it was before 
the statute passed, (a) 

The late act (6), which repealed this statute' of 
William^ also repeals certain acts against blasphemy in 
Scotland^ which are therein particularised. [Here his 
Lordship read the Scottish statutes above referred to. 
See ante, note, p. 397.] These statutes remained in 
force till the 53d year of his present Majesty, and then 
the act passed, which repealed the excepting clause of 
the Toleration Act, which repealed the statute of the 
9th and 10th of William^ (so far as relates to the deny- 
ing the doctrine of the Trinity,) and which repealed the 
Scottish statutes ; and I should observe that there did 
not (upon the occasion of passing the act in question) 
seem to be any difference of opinion among the members 
of either house of parliament, but that they a'll agreed, 

(a) Sue before, nolo, p. 379. (0) 53 Geo. 3. c. 100- 

(without 
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fivithout entering into the consideration of the qtieitibn, 
as to whether it were or were not an offence against tfie 
Common Law, or whether Jjlie common«law punifAi*- 
ment, if any existed, had been tal^en away %th6 ^^utes 
which it was intended to rejl^al,) that the penalties^ npon 
that which was considered as blaspliemy by the 9th 
and 10th of William and by the Scottish statute, enacted 
by those statutes, were penalties which it was very dif- 
ficult to say were proper to be inflicted. The act of the 
53d of the King therefore did what I have stated ; but I 
apprehend that it left the Common Law exactly where 
it was; and, conceiviftg the object of this information to 
be as I have already represented it to l>e; and, remem- 
bering that, (whatever may have been statec^ at the bar, 
with respect to the question of what is, or what is not, 
criminal in the conduct of the parties,) I (sitting here) 
can only administer the civil rights of the parties, this 
Court having no oflice to determine whatsis or is not an 
offence or crime, except where the question arises, as of 
necessity, by its being called upon to administer trusts, 
or regulate civil rights, which are involved in its de- 
cision ; I will therefore confine myself entirely to the 
consideration of the civil question, namely, what, in 
respect to doctrine, was the intent of the founder of this 
charity. 

It must be recollected that, by the Toleration Act, 
the benefit of that act was declared not to extend to 
persons impugning the doctrine of the Trinity. That 
act passed in 1689 : and in 1701 (shortly after the 
opinions in question had been thus expressly declared 
by the Legislature not to be proper subjects for the 
toleratiop which the Legislature had been granting to 
every other class of Dissenters) the first of those deeds 
upon which the questions in the present cause arise, was 
executed. 
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[His Lordship then read the deed of the ^th of Octo^ 
ber^ 1701, from the answer, observing the allegation in 
jthe answer Uiat the feoffment was followed by livery of 
seiai^ a circumstance which, His Lordship said, he did 9 . 
no^ see alleged, or that it ^uld be made out, as to some Pbarson. 
of the subsequent feoffments; and upon the purpose 
for which the meeting-house was declared to be erected 
~ viz, for the worship and service of God,” — 

His Lordship remarked that the terms were very 
general.] 


Several passages of this indenture have been particu- 
, , , . ^ money be pro- 

arly taken notice of in the course of the discussion at perly given for 

the bar. There is quite sufficient of allegation in the maintaining 

information to shew that it was a body of Protestant worship 

Dissenters who established this meeting-house, in order of God,” 

to have preached in it the religious doctrines to which the 

they were attached; and more especially, if it cannot be ®xe- 

said for the express purpose of inculcating the doctrines f^th 

of the Trinity, yet that they were Dissenters entertain- Established lie 

ing such a class of opinions, as that the doctrine of Uni- lig\on. But if 

tarianism would be directly at variance with their pur- it be clearly 

pose in founding this meeting-house. 1 observe upon expressed^ that 

this particularly; because I take it that, if land or money purpose is 

were given (in such a way as would be legal notwith- main- 

standing the statutes concerninfi: dispositions to chari- Dissent- 

, mg doctrines, 

table uses) tor the purpose of buildin^: a church or a 1 xi. 

. ' ‘ ” so long as they 

house or otherwise for the maintaining and propagating are not contrary 
the worship of God, and if there were nothing more to law, the 
precise in the case, this Court would execute such a Court will exe- 
^rust, by making it a provision for maintaining and pro- the trust 
pagating the Established Religion of the country. It is to 

also clearly settled that, if a fund, real or personal, be express 

, xL i. L • 1 I intention. And 

given in such a way that the purpose be clearly ex- , 

” ^ where, as in 

pressed to be that of maintaining a society of Protest- 

ant Dissenters — promoting no doctrines contrary to j»ier)tion6/(?</r/^ 

law, (^ipcars aliunde^ 
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expressed 
in the instru- 
ment creating 
the trust, the 
Court will also 
carry the mani- 
fest design of the 
founder into Ex- 
ecution, so far 
as it is consist- 
ent with law'. 

It is incumbent 
on persons 
meaning to cre- 
ate a trust for 
charitable pur- 
poses, to make 
their intention 
clear by the 
deed creating 
the trust ; and, 
if it is not so,* 
the Court has 
no other means 
of carrying it 
into execution 
than by collect- 
ing the Intel), 
tion from in- 
ference and fair 
presumption. 


laur, although ^uch as ibay beat variance witb the 
trines of the Established Religion, — it is then the duty 
of this Court to carry such a trust as that into executioni 
and to administer it according to the intent of the 
founders. In this case, it ig impossible to doubt that 
the trust was originally created for the purpose of main'* 
taining a Protestant Dissenting institution ; and it would 
be doing violence to the intention of the parties to these 
deeds to say, that, the worship and service of God bein^; 
the object expressed by them, the trust must be adml* 
nistered in such a way as to maintain the religion of the 
Established Church. .Nevertheless, I take it from the 
experience of many years in this Court, that, if aUy body 
of persons mean to create a trust of land, or moneys 
in such a. manner as to ivender the gift eifcctSal, and to 
call upon this Court to administer it according to the 
intent of the foundation, whether that trust has religion 
for its object or not, it is incumbent on tlietn, in the in- 
strument by which they endeavour to create that trust, 
to let the Court know enough of the nature of the trust 
to enable ^he Court to execute it ; and therefore, where 
a body of Protestant Dissenters have established a trust 
without any precise definition of the object or mode of 
worship, 1 know no means the Court has ofiiscertainiiig 
it, except by looking to what has passed, and thereby 
collecting what may, by fair inference, be presumed to 
have been the intention of the founders. From this 
deed, I can collect that the founders were Protestant 
Dissenters, and thence presume that their object was the 
maintenance of Protestant Dissenting worship : but I 
have nothing to inform me what species of doctrine this 
institution was intended to maintain, except as 1 may be 
able to infer from some of the clauses of the deed, and 
particularly from that clause which alludes to the pos- 
sibilily of the future prohibition by law of the worship 
thereby intended to be cstubliblied, and also from that 

which 
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ivhicli relates to the binding effect of orders to be made 
by a majority of the trustees, upon matters relating to 
the meeting«house from which it should appear, 

both that the founder meant to establish an institution 
which was not then contr£|f*y to law, and that they did 
not mean to invest in the trustees, or the major part of 
them, any right to vary the system or plan of doctrinal 
teaching which was to be maintained in this meeting** 

l^ouse according to their own discretion. 

# 
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When I look to the date of the deed of 1701, and to 
the dates of the Toleration Act,* and of the act of the 
9th and 10th of King William^ and also to the deed exe- 
cuted in 174S, which contains the same clause with the 
former, it is impossible to say, that, while the founders 
contemplated the eventual abrogation of the existing 
system of toleration, they were in fact intending to 
create by tlAt very deed a system which was at that 
time illegal, and which, only three years before, was ex- 
cepted out of the Toleration Act, as a system unfit to 
be included in the toleration which was extended by it 
to all other modes of Protestant dissent; the Legislature 
at that time intending to embrace all the doctrines that 
could be safely included in that toleration. This 
clause therefore seems to afford extremely strong coun- 
tenance to the allegation, that the institution was not 
intended to be for the maintenance of those opinions 
which impugn the doctrine of the Trinity. And, with 
respect to the clause which invests the trustees, or the 
major part of them, with the power of making orders 
from time to time upon matters relating to the meeting- 
house, I think it would be doing violence to all the 
principles of construction upon which we act, to under- 
stand it as meaning that those trustees, or the major 
part of them, should have power to convert that meet- 
ing-house, whenever tliey thought proper, into u meeting- 
house 


Inference, from 
the clause in 
deed re- 
lating to the 
possible future 
prohibition of 
the worship 
thereby intend- 
ed to be esta- 
blished, that 
the worship was 
such as, at the 
time of the 
execution of the 
deed, was not 
excepted out 
of the benefits 
of the Tolera- 
tion Act. 

A clause en- 
abling the 
trustees to 
make orders, 
&c. upon mat- 
ters relating to 
the meeting- 
house, not to be 
construed as 
enabling them 
to convert the - 
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objects of the 
charity, as by 
introducing a 
new form of 
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new doctrines, 
&c. 

Clause, in ca^ie 
of the desertion 
or removal of 
trustees, di- 
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maining trus- 
tees, within a 
limited time, to 
elect new trus- 
tees in the room 
of the trustees 
so deserting, &c. 
docs not ex- 
tend to disable 
a trustee, so 
having desert- 
ed, &c. from 
acting agabi, 
where no suc- 
cessor had, in 
the mean time, 
been appointed, 
nor to the Crise 
of a trustee 
who hadleft the 
object of his 
trust, (a congre- 
gation of Pro- 
teslaril Dissent- 


houseofadifferentdcscription, and fbrteaching difierent 
doctrines from those of the persons who founded it, and 
by whom it was to be attended. I say, that appears to 
me to be as inconsistent with the probable meaning of 
the original founders, as it .would be to hold that they 
meant it should be converted, at the discretion of the 
trustees, into a place of worship according to the form 
and doctrines of the Church of England^ 

With regard to the clause wliich is supposed to affect 
Mandcr*s character as a trustee, from Iiis having wjth- 
dravrn himself from the congregation, it is to be ob- 
served, first, that he could not b(f discharged under it 
without a regular proceeding on the part of the remain- 
ing trustees to replace him by a successor ; and, next, 
if the meaning of these parties has been to divert tlie in- 
stitution from its original purpose, by causing it to main- 
tain doctrines such as these that are charged by the in- 
formation, this Court would never permit that he should 
be discharged from the oflicc of trustee, for endeavour- 
ing to preserve the object and ends of the institution, for 
the protection of which the very clause, now insisted 
upon as depriving him of his character of trustee, was 
introduced into the instrument. 

Another part of the trust is settled by a deed of tlic 
1st and 2d oi February/^ 1720. 

[His Lordship here read the deed in question, which 
is stated above, p. 362,] 

Upon the provisions ofthis deed there arises a question, 
(upon which usage will have great effect,) Whether, ac- 
cording to the original constitution of this society, the 
minister, preacher, or pastor could be appointed for 
three years only, or, whether, according to the general 

principles 
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principles of this body of Dissenters, the congregation 
and minister might agree, that the one will give, and 
the other accept, a nomination for three years only. 
It appears highly probable that the person who gave 
this part of the fund contemplated a provision for the 
minister for his life, since be has expressly given it to 
him for life, even when he could no longer olUciate as 
minister; but, on the other hand, it may turn out to 
be established by usage, that he was only a temporary 
minister, elected with the concurrence of the congre- 
gation, and liable to be removed in the same manner 
as he was called upon to of{icjaJ:e. 

Upon the clause respecting the desertion or removal 
of any of the trustees, which occurs in this deed also, 
and contemplates the event that the trustees should 
change, or become of any other religion or persua- 
sion whatsoever, contrary to, and different from, the 
said congregation,” I must observe that, if the ques- 
tion comes before this Court, in the execution of a 
trust, whether a trustee bus been properly removed, 
and that point depends upon the question, whether the 
trustee has changed his religion, and become of ano- 
ther, (as in this instance,) different from the religion 
of the rest of the society, it must then be necessitate 
for the Court to enquire, what was the religion and 
worship of the society from which he is said to have 
seceded, — not for the purpose of animadverting upon 
it, but in order to ascertain whether or not the charge 
is substantiated. It must then (I say) be necessary 
that this Court should enquire what religion the con- 
gregation is of, and also what is the religion of the 
man who is, or is sought to be, removed from the 
trusteeship because he is of a different religious per- 
suasion from that of the congregation. 


Attorney- 

General 

p. 

Pearson. 

ers,) on account 
of its having 
been converted, 
against his ap- 
probation, to 
purposes dis- 
tinct from the 
intent of the 
ff>under. 

Upon a clause 
for the appoint- 
ment of new 
trustees, in case 
of any of the 
old trustees 
changing, or be- 
coming of a dif- 
ferent religion 
from the con- 
gregation, if any 
question arises 
whether a trus- 
tee has been 
• 

properly remov- 
ed, it becomes 
necessary for the 
Court to en- 
quire what was 
the religion of 
the society, not 
to animadvert 
upon it, but to 
ascertain wlie- 
ther the charge 
is substantiated. 


Then 
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Then follow the words of the clause relating to the 
nppoiniment of new trustees, in anj of the events be- 
fore contemplated. Now, ibis trust, being created in 
1720, became, in 1792, vested in Mander and eleven 
others, including a person, who (it is insisted by the 
defendants) never acted : and the object of the in- 
formation is to allege, first, that Mandcr is the only 
trustee, and that the defendants have no right to inter- 
fere at all ; and next, that, if the defendants can be 
considered as being invested with the character of 
trustees, as well as Mandcr, they have no right to act 
as they are now doing, Jby reason of their not having 
observed due forms in their proceedings, and being en- 
gaged in introducing a doctrine and mode of worship 
into the meeting-house directly contrary to that which 
it was the original founder’s intention should be 
preached and maintained in it. If the defendants have 
not been duly elected trustees, then Mandcr must be 
admitted to be certainly the surviving and only trustee, 
as all the other trustees named in the deed of 1772 are 
dead, and the defendants admit that the legal estate, 
in a fifth of a part of the property, and in a sixth of 
another part, is still vested in Mandcr ; but they ne- 
vertheless contend that, Mandcr not havirig done any 
act in the execution of the trust since 1792 or 1793, 
this legal estate must be in him only subject to the 
trusts being administered by them (the defendants,) 
according to their own discretion. 


Now with respect to the intent of the donors, as it 
is to be collected from the answer of the defendants, 
they state it in this way, 

[His Lordship here read the admissions and denials 
of the answer relating to this part of the case ; which 
sec ante, page 3G7, 372, &c0 


1 agree 
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I agree with these defendants, that the religious be- 
lief is irrelevant to the matters in dispute, except so 
far as the King’s Court is called upon to execute the 
trust : but, even if they make out that this was a trust, 
merely for the establishment of a Dissenting meeting- 
house, without regard to any particular tenets, still 
that must be qualified, by shewing that it was a meet- 
ing-house that could be legally sanctioned and esta- 
blished ; and in that point of view the Court is bound 
to consider the question as relevant. 

They seem, however, to have gone on harmoniously 
in this meeting-housg till the election of Mr, Jameson 
by some part of the congregation, and the invitation of 
a Mr. Griffiths by another part of the congregation, 
some of the trustees being for one, and some for the 
other. That dissension ended by Mr. Griffiths keeping 
possession of^the meeting-house and the pulpit ; and, 
(if I have not misunderstood what is meant to be stated 
in this answer), this Mr. Griffiths was a gentleman 
whose opinions leaned more to Unitarianism than to 
the contrary doctrine. He kept possession of the meet- 
ing-house and pulpit till the year 1804. 

It appears that, in 1793, a deed of feoffment was made 
of both estates to twelve||^rsons : but Mander^ who had 
a portion of the estate, although made a nominal party 
to that deed, refused to execute it, and Headley^ in whom 
by the prior deeds the estate had been vested, as a co- 
trustee of part of the property with Mander^ but who 
had never acted, also did not execute. The consequence 
of that would be this ; — that, whatever interest was 
vested as to the legal estate in Mander and Headley^ the 
interest so vested in them would not pass to those who 
were attempted to be made new trustees ; and in this 
kind of transaction I apprehend that the Court would 

' be 
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only* 


be botind to inierpo^^ ; since thh: Court wonM neter 
permit the entirety of tbe estate to life spfit among clff- 
ferent trustees, from a con^iderattori of tlie mcortve- 
nicnee that must necessarily result from such a division# 
It does, however, appear, that Mdn^^ v/o\xlA not exe- 
cute the dead, and Ilmdley did not e^^eepto it, for this 
reason, (as I collect it), ^ 2 * 2 ?. that they cbiisiderod thfe 
congregation to be one having a different ^systeni^ and 
maintaining a diftbrent religious arid heaH[% the 
preaching of a different kind pf dddrine, frorii wfiat it 
was originally iitterided Should be taught in that teeet- 
ing-house. To this feoTBtoenf effectual, also, it 
would be necessary that livery of seisin should have 
been made; and it is^dt alleged by the answer that this 
was ever dflfected ; and, although it appears by the deed, 
that persons were appointed to deliver seisin, there is a 
difficulty too about that, which may raise the question, 
where the legal estate is at the pihesent ri^onient. For the 
deed stages it te be a jdiat power of attorney to deliver 
seisin, and, if all tHe persons ihereby appointed to deliver 
seisin did not do the qu^istion ihen is raised, whether 
authority can be given |o dhjiver seisin as to part of the 
premises only ? I do not say how it would turn out : hut 
it is a matter still to he exairiined, wlietber the defend- 
ants have any estate at all in. the premises. 

" ' W- 

Tort'ards the end, Jiowever, df the year 1813, the ma- 
jor part of those persons elected Steward to be the offi- 
ciating minister ; apd they say that, in 1816, upon the 
change of his religious tenets, they called upon him by 
a notice (alleged to be given with the consent of the 
congregation) to withdraw; intimating to him, never- 
theless, (as I understand the answer), that, having fbr- 
merly taught the doctrines orUhi(ariani8n),irhe will now - 
abjure the contrary doctr^^es, and continue to preach 
those of TJnitariunisiti, they will have no objection tore- 

lain 
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tain bint as minister, and that, at aJU events, tl^j! wi}l 
}et him remain there tor three months, pr^chii^ any 
doctrine he may think proper. 

I repeat that I have nothing to do here in the way of 
pronouncing any opinion as to any religious doctrine 
whatever. This case must lie discussed exactly ns if 
it were the case of a charity properly createi^ having no 
relation whatever to any religious purpose, but a case in 
which one party contends that the •tfust was originally 
for purposes of a particular description, (aif\d has a right 
so to contend,) against another party who insists that it 
was originally for other purposes. And the Cdiirt is 
bound to determine this quMtion,^if it arises. It would 
not, perhaps, be difficult to decide where the legal estate 
is: but, after that has’^beeq, disposed, of, there still re* 
mains the other question ; (viz.) for what purpose that 
legal estate i^as vested in the persons in whom it now 
resides ? For the Court wifi not permit that purpose 
to bo altered, unless jt be obvious, firom the original 
nature of the institution, that it was ineant to be capa* 
ble of such alteration. 

i- 

Now, where a clergyman is pr^sente^ to a living in 
the Church of the ^ul^ 

to him, and the grouiil^ Upon which he Js bound to 
execute those duties : bu^ss the justice of this country 
has,- for the ease of men’s consciences, permitted them 
to secede from the established Churcii, and to form re- 
ligious institutions for themAelves,;tp;a certain ex tent, it 
has become the duty of this Court, and others of a like 
nature, to enforce the execution of trusts for such insti- 
totbns, and to'give tho pariies who are trustees that 
relief which the Legislatare meant they should have. 
It is nece^ry, thuMifolfey lo look to the instruments, to 
kni|pf?what are the triististllich the Court is called upon 
Vor.. III. 'E e to 
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differ as to the 
mode of carry- 
ing it into effect^ 


to enforce the execution of ; and, if the parties them* 
selves do not give the information which is requisite, it 
is in vain to look for a prompt decision with reference 
to the point ill controversy ; because, till inquiry has 
been made as to the nature of the trusts,' a judge must 
remain in ignorance of the duty he has to perform. 
Where, then, a charitable institution of this kind is 
founded — or, say it were for a civil purpose, that we 
may the more temperately discuss the subject — 1 appre- 
hend then, that where a man gives his money to such 
an institution for a civil purpose, one of the duties of 
this Court is to take care that those who have the 
management of it shall apply it to no other purpose so 
long as it is capable of being applied according to the 
original intention. And if, upon enquiry, it shall be 
found that in this case the land was originally given, 
and the money originally subscribed, for the purpose of 
forming an institution such as the A Itormy -General in 
his information has alleged that this institution should 
be, then those who object to any change in the insti- 
tution from its original purposes are not guilty of de- 
parting from the institution, but are only doing their 
duty in endeavouring to prevent such a departure from 
the purposes of the institution in others ; apd, if the alle- 
gation is, that there has been such an alteration of senti- 
ments on the part of the congregation, they certainly do 
throw great difficulties in the way of the Courts carry- 
ing the trusts into execution in any manner whatever. 

I must here again advert to the principle which was, 

1 think, settled in the case to which I referred the other 
day as having come before the House of Lords on an 
appeal from Scotland — viz, that if any persons seeking 
the benefit of a trust for charitable purposes should in- 
cline to the adoption of a different system from that 
which was intended by the%iginal donors and foiu||ars ; 

and 



CASES IN CMANCEEY. 


419 


and if others of those who are interested think proper to 
adhere to the original system, the leaning of the Couvt 
must be to support those adhering to the original sys- 
tem, and not to sacrifice the original system to any 
change of sentiment in the persons seeking alteration, 
however commendable that proposed alteration may be. 
Upon these grounds, 1 have nothing at all to do with 
the merits of the original system, as it is the right of 
those who founded this meeting-house, and who gave 
their money and land for its establishment, to have the 
trusts continued as was at first intended. It is necessary, 
therefore, to make inquiries as to what was the nature 
of that original system ; and in the mean time, it is per- 
fectly absurd that any ejectment should be going on. 

For these reasons, I shall now grant an injunction, 
not till the hearing of the cause, but till the further 
order of this Ct)urt; the parties undertaking to account 
for the intermediate rents and profits, (except so far as 
is necessary to maintain the minister,) and to obey such 
order as the Court shall make. If the parties will submit 
to give that undertaking, I don’t know how to go more 
promptly to a decision than by allowing the matter of 
inquiry to go fo the Master immediately. I wish there 
were any shorter mode of deciding it; and, if by Man- 
dainusy or by any other proceeding you can propose, 
such a decision can be accomplished, I shall have no 
objection. 

[The parties having acquiesced in regard to the pro- 
posed undertaking, his Lordship then proceeded to 
direct the inquiries, which were afterwards drawn up 
according to the form of the following minutes :] 
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The relators and defendants undertakiii"' to obe> 
such order as this Court may hereafter think fit to 
make, with respect to the possession and intermediate 
rents of the meeting-house, &c., let the defendants 
be restrained by the injunction of this Court from 
further proceeding at law in the ejectment, &c. 
“ and from all other proceedings at law to recover 
possession, &c. until the further order of this Court; 
and refer it to the Master to enquire, in whom the 
legal estate of and in all the trust premises, &c. is 
vested; and who have a right to call in the money 
duo on the promiscory note for 200/. And let the 
Master enquire wliat was the nature and particular 
object (with respect to worship and doctrine) for the 
observance, teaching, and support of which, each and 
every of the said charitable funds or estates respec- 
tively were or was created or raised, distinguishing 
when and by whom the same were or wus respectively 
created ; and let the said Master enquire and state, &c. 
the usage of Protestant . Dissenters as to the election 
of their ministers, and the duration of tlieir olHce as 
such, and particularly whether any agreement or 
understanding was entered into between the relator, 
Sk'waid^ and the defendants, Jdseph Pearson^ 
Joseph Joseph liaJccr^ and Thomas WiU 

Uams^ or any of them, and the persons for the time 
“ being members of the congregation attending the said 
meeting-house, and subscribing to its support, touch* 
ing the duration of the ministry of the said John 
Slczk)ard in the said meeting-house, &c.” 
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Julu 22 * 

WITHER ». The DEAN and CHAPTER of ^ 

WINCHESTER, and LAMPARD. 

T he hill stated, that by indenture (23th Nov. 1814;) Lease from 

the defendants, the Dean and Chapter of Winches- Dean and Chap- 
ter, demised to the plarnlilT, for twenty-one years, the 

mansion-house, &c. of Manydozm, county of Soulhamp- 

, 1 111 .1 sale of or take 

ton^ and all demesne lands and premises then or at timber- 

any time occupied therewith^ and all profits and ad- trees growing or 

vantages thereof, in as lieneficial a manner as at any to growon a ccr- 

time theretofore the same had been used or occupied,” t.fin part of the 

together with certain other premises ; with a reserva- premises save 

tiou to the lessors, and their successors, (among other iiecessa- 

thing's,) ^^of all timber-trees then growinfi: or to <n:row bmkling, 

” ’ . , 000 rcjiainng, tvc. 

^‘thereon, with free ingress, egress, and regress, to of their catho- 
“ cut and cay'y away the same.” The indenture con- diurch, or 
tained a covenant on the part of tJie plaintifl^ not to cut of the church 
any of the coppices except at seasonable times, nor to buildings thne- 
grub up, except certain parts of the said coppices hclongiiig. 
therein mentioned. There w^as also a covenant on the lessee 

part of tlic defendants tluit the plaintiff, his executors, 

&c. should and lawTully might, yearly during the term, selling 

cut and take suflicient house-bote for tlie maintenance, 01 t uHiiig ex- 
continuance, and new building of llie houses then being cept for the pui- 
oa the premises, with sullicicnt fire-wood, hay-bote, poses afoiesaiiL 
plough-bote, cart-bote, and fold-bole, to be employed Injunction 
on the premises, without sale of limber, waste or de- 

iiig the bill dis- 
solved on the coming in of the answer, staling that the whole of the timber 
was w anted for the purpose of repairs ; the covenant not exleiiding to 
deprive them of the right which they might have exercised independent 
of it ; and deans and chapters, like other ecclesiastical person s, not 
being liable to be restrained in cases of waste, either by proijibitioii or 
in junction, except in the F.cclesiastical Court, or at the suit oftln Caovvii- 
It seems that the light to cut limber for the purpose of rcpaiis ex- 
tends to selling timber and ajiplying the [»ioduce. 

slruction. 
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Wither 

V, 

Dean, &c. of 
Winchester. 


siruciion. Also that the defendants should not, during 
the term, make any sale or grant o|^ or take, any tim- 
ber-trees growing or to grow on certain parts of the 
demised premises therein specified (called The Upper 
Parity Lower Park, and Morwell Rows^) save for the 
“ necessary building, repairing, upholding and amend- 
ing of the cathedral church of Winchester^ or the 
church-buildings thereto belonging, and in such case 
leaving upon the premises from time to time sufficient 
timber for the repair of the buildings tlicreon, for 
fences, &c. and for the timber-botes aforesaid.” 


The bill further stated that, at the time of the execu- 
tion of this indenture, theplaintiiTwas in possession of the 
demised premises ; that there were then large quantities 
of timber and other trees on that part of the premises 
called The Upper and Lower Park and Morwell Rozosy 
within a near view of the house in which the plaintiff 
resided, and very ornamental thereto ; that none of those 
trees were then wanted for the purposes specified in the 
exception above noticed, but that, nevertheless, the de- 
fendants (the Dean and Chapter) in the month of Janu* 
ary last, gave orders to their woodward to enter and 
cut down divers of the trees so growing in the Lower 
Park, in consequence of which the plaintiff applied by 
letter to the other defendant, (who was the solicitor and 
agent to the Dean and Chapter,) stating the injury 
which (as he apprehended) would be sustained by him in 
the execution of those orders, and the expenses he had 
been at in improvements on the premises, which would 
thus be rendered ineffectual, referring to the clause of 
the indenture, as introduced for his special protection 
against such injury; and threatening to proceed for an 
injunction in case the defendants should not desist ; to 
which he received for answer, that the woodward having 
reported to the Dean and Chapter certain trees in the 

Lower 
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Lower Park as proper to be cut, they had given direc- 
tions accordingly, but were ready to sell them standing 
to the plaintiff, if he wished to preserve them, upon a 
fair valuation. 

The bill charged that this offer on the part of the 
defendants, by their agent, was evidence that the trees 
in question were not wanted for the purposes of repairs, 
&c. It stated that the plaintiff, conceiving they had no 
right to cut except for such purposes as aforesaid, de- 
clined the offer, and informed them of his intention to 
institute the present proceedings. And it accordingly 
prayed “an injunction to restrain the defendants (the 
“ Dean and Chapter), their woodwards, servants, agents 
“ and workmen, during the continuance of the term 
“ aforesaid, from making any sale or grant, or taking 
“ or cutting any of the timber or other trees then grow- 
“ ing or to •grow on the premises therein specified 
“ except for the purposes aforesaid.” 

The injunction was moved for and obtained upon 
affidavit. 

The defendants (the Dean and Chapter) afterwards 
put in tlieir answer, whereby they stated, tliat, at the 
lime of the execution of the indenture in the bill men- 
tioned, the plaintiff was in possession under a lease from 
the Dean and Chapter to his (the plaintiff’s father), 
which lease contained the same covenants, with respect 
to the timber and coppice wood, as were contained in 
the indenture in question ; and that other leases of the 
same premises with the like covenants had, from time 
to time, for a great many years past, been granted by 
the Dean and Chapter to the plaintiff’s ancestors. The 
answer then referred to various breaches of covenant 
said to have been committed by and on the part of the 

plaintiff^ 


1817. 

Wither 

zs 

Deax, &c. of 
Winchester. 
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V* 

.Dean, &c. of 
Winchester, 


plaintiff*; and it further stated that timber waa at that 
time wanted for repairs of the cathfdral, and of other 
church buildings, to so considerable an amount that the 
whole of the timber then growing on the premises would 
be insufficient for the purpose of supplying them. It 
further stated that alterations had been made in the 
premises by the plaintiff, since the date of the indenture, 
by throwing an adjoining coppice into, so as to make it 
form a part of, the premises described in the indenture 
by the name of the Lower PorJc ; and the defendants 
therefore, disclaiming any intention of cutting timber 
on tha< part of the premises to which the covenant ex- 
tended, insisted upon their right to cut, for the purpose 
of repairs, upon the premises so lately taken into the 
Lower Parky as not being included in the covenant. 
They represented that they (the defendants) were in the 
habit of selling the timber on other estates belonging to 
them in distant parts of the country, and •applying the 
produce to the purpose of repairs; and insisted that 
they were not, by the covenants in the indenture, re- 
strained from so disposing of the timber in question. 
That the improvements stated in the bill to have been 
made by the plaintiff were made without the consent 
of the defendants, and also, in some respects, in 
breach of his covenants. 


A motion was now made, on behalf of the defendants, 
(the Dean and Chapter) to dissolve the injunction. 

Leachy Bell and Dowdeswelly in support of the motion, 
insisted on the right of the defendants to cut for the 
purposes of repairs, according to the representation 
made by their answer, and that such right extended to 
ornamental timber, although, out of complaisance to their 
tenants, they had not usually exercised it with regard to 
ornamental timber. But the offer contained in Lam^ 

par(ffs 
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par(Fn letter to the plaintiff^ viz. to sell the trees stand- 
ing at a valuation, jiras a mere matter of courtesy, and 
did not amount to any evidence that the trees wore not 
in feet wanted for repairs, since the money which would 
be paid for them might have been so applied- That it 
would be attended with great inconvenience and loss to 
the defendants if it should be held that they were 
bound to apply the identical timber, and not the pro- 
duce — the premises in question being at the distance of 
eighteen miles from the cathedral, and the principle of 
course extending to all the estates belonging to the de- 
fendants, situated at whatever distance, and they referred 
to a case, lately decided at the Rolls, of Exeter Col- 
lege (fl), and what is said by Lord llardwickc in Knight 
V. Moseli/. (b) 


1817. 

Wither 

V. 

Dean, of 
Winchester. 


Sir Samuel Romilb/ and Shadwell^ contni, in support 
of the injunction. 


Two questions have been made — first, whether the 
timber protected by this injunction does in fact lie within 
the premises excepted by the covenant in the indenture, 
and secondly, whether, supposing it not to be so in- 
cluded, these defendants have a right to cut except for 
the purpose of applying the identical timber towards the 
repairs of the cathedral and buildings. As to the first 
question, the affidavit filed in support of this injunction 
is positive and conclusive, and the answer very vague 
and unsatisfactory. Besides, in all cases of doubtful 
covenant, the Court will adopt that construction which 
is most favourable to the covenantee. On the second 
point; m Knight Moselij the question did not arise; 
and the case referred to, of Exeter College^ is no au- 
thority for the present, depending, as it did, on its own 

(ay The AUorncy-Gi^neral post. . 

V. 6r6Y/ry, Rolls, June *0. See (b) Arab!. 170- 

peculiar 
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peculiar circumstances, so that the general question 
mains unaffected by its decision. This question, also,, 
it must be observed, is wholly independent of what may. 
Dean, &c. op or may not be the true construction of the covenant ; aa 
WiNCHESTEu. affects the general rights of ecclesiastical corporations' 
with respect to the cutting of timber on their estates, as 
to which it may be generally slated that ecclesiastical 
persons have no such right except for the purpose of 
necessary repairs; and that the statute (a) which restrains 
alienation by such persons on the ground of dilapidation, 
although it refers in express words only to the ruin and 
decay of buildings, is by a parity of reason to be ex- 
tended to timber or any thing else which constitutes 
part of the inheritance, (b) • 

Leach in reply. , 

A lessee cannot assert any right in derogation of his 
lessor's title. In this case, admitting that Hie Dean and 
Chapter were bound specifically to apply the timber cut 
to the purposes of repairs, that would not give their 
tenant a right to restrain them from cutting, unless they 
are so restrained by the express terms of their covenant. 
And see Jefferson v. The Bishop of Durham (c), and 
Knight V. Mos€ly{d). But the exception *in the cove- 
nant is for the purposes of repairs generally, and the 
injunction at all events is too extensive in terms, com- 
jirehending equally the act of cutting, and of selling 
when cut. 


m 

1817 . 

Wither 

V, 


The Loud CuANCELtoii. 

If the Dean and Chapter want the whole of the tim- 


(«) 13 Eliz. c. 10. 

(6) See Q, Burn’s Eccl. 
Law, 152, and the authorities 
there referred to. 

(c) 1 Bos. and Pull. 105. 


(<0 Ambl, 176. Bradlyy. 
Stracy {orStrachy\*Fr(incis)y 
3 Barnard 399* 2 Atk. 217. 
Hoskins V. Featherstoncy 2 
Bro, C. C. 552. 


ber 
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ber on the premises in question, for the purposes of 
repairs, there can be no doubt, independently of the 
covenant, that they would be justified in insisting that 
the whole shall be so applied. Unless the interests of 
Deans and Chapters are capable of being distinguished 
from thoseof other ecclesiastical bodies in some respect 
which I am unable to discern, they have this limited 
right to the timber without any special provision. I 
concur in the remark of Lord C. J. Eyre in Jefferson v. 
The Bishop of Durham (a), on the good effect which is 
likely to result from the discussion of such questions. 
And it was by that case settled, 4hat as only the patron 
can prevent a rector or vicar, so a bishop cannot be 
prevented otherwise than by prohibition, or by injunc- 
tion at the suit of the Crown, by its Attorney-General, 
from exercising the right in question, (ft) The case of 
Mostly V. Knight (c) decides that the patron has the same 
right against a rector, which the Crown, or the Me. 
tropolitan,may exercise in the case of a bishop. There^ 
too, Lord Hardwiche expressly declares, (if his words 
are rightly reported,) that parsons may not only fell 
timber or dig stone to repair, but that they have been in- 
dulged in selling such timber or stone, where the money 
has been applied in repairs. Whether it might be pro- 


1817. 

WiTHEft 

V* 

Dean, See. or 
Winchester. 


(a) 1 Bos. and Pull. 120. 
129.. 

(ft) The Crown has its 
officers, whose duty it is to 
watch over its interests. The 
Metropolitan may proceed 
against the bishop for dila- 
pidation. The officers of the 
Crown and the Metropolitan, 
may exercise their discretion, 
Sec. However, 1 do not found 


my opinion on the exercise 
of a discretionary power re- 
siding in the Court, but that 
neither on principle nor on 
precedent are we warranted 
in granting this prohibition 
at the instance of a stranger.” 
Heath J. in Jefferson v. Bp. 
of Durham^ 1 B. and P. 
131. 

(c) Ambl. 176. 


per, 
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WiJS CHESTER, 


per, in this case, for the Court to interfere by injunc^ 
tion, if an application were made by a party having a 
right to apply to the Court for such purpose, it is not 
for me now to determine ; and 1 shall only observe this 
singularity in the case, that, supposing the representa- 
tion made by the defendants to be correct, that the 
whole of the timber is necessary to be cut down for the 
purpose of repairs, there would be no timber left for the 
like purposes hereafter. 


Now it is impossible to say that a tenant holding 
under a particular agreement is not, with respect to the 
right of the ecclesiastical person (his landlord), to cut for 
the purpose of repairs, an uninterested stranger exce|)t 
so far as he may have derived any right or interest under 
or by virtue of his agreement. He can therefore 
have no title to interpose by any restrictions on the 
right of his landlord except what his agreement gives 
him. In the present case, the covenant must be con- 
strued with reference to the actual situation of the par- 
ties at the time it was entered into. It has indeed been 
made a point of some controversy whether an ecclesias- 
tical person is bound specifically to apply the timber he 
has cut for the purpose of repairs towards the actual 
repairs for which it was wanted. If the case referred 
to be correctly reported, it was Lord Ilardzcicke^s clear 
opinion that ecclesiastical persons are not so restricted ; 
and I shall only add that, if it were otherwise, the 
obligation imposed upon them would tend greatly to 
defeat tlie general intention of law, that the possessions 
of the church shall constitute a fund for the maintenance 
of the church, if ecclesiastical bodies are compelled in 
every instance to apply the identical timber by removing 
it from the most distant parts of the country in which it 
may happen lliat their property lies. Tlie true mean- 
ing of tlie covenant could not be to alter the situation of 
1 the 
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the parties as to the right intended to be reserved by it ; 
and there is nothing in the terms to justify such a con- 
struction. In every former lease, as well as the pre- 
sent, the defendants have expressly reserved to them- 
selves the same right of cutting. 


1817. 


WiTiiiat 

Dr. AN, &c. or 
Winchester. 


I am therefore of opinion that the plaintiff in this 
ease has no equity which this Court has a right to 
administer, or which authorises me to maintain the 
injunction. I shall only add, as matter of general ob- 
servation, which may be applicable in the present in- 
stance, that, if there should eyer happen, by cutting 
timber for repairs, not to be enough left for the pur- 
poses of repairs in future,^ that would necessarily be a 
matter of very bad and serious consec(uence. 

[Injunction dissolved.] 

Reg.t^ib. B. 1816. fo. im 


. LEWIS t?. LOXIIAM. 28. 

O N a bill by purchaser for specific performance, it Dill 1)}' pur- 

was referred to the Master to enquire whether 

a good title could be made* The Master reported that 

« Slice ordered 

a ffood title might be made with the concurrence of cer- ^ ’ i. • i 

tain persons mentioned in his report — among others, defect of 

of one Susanna Gordon, (a) An order was afterwards title, a neces- 

made, on petition, that it should be referred back to the sary party not 

choosing to 

concur in conveying. Order to dismiss, without costs^ it being against 
the principles of the Court to order the defendant to pay the plaintiff 
his costs. 

(a) See ante, Vol. !• , 179. 


Master 
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Master to review his report, so far as he had therein 
certified the necessity of Susanna Gordon^ s concurrence, 
and to state the grounds on which he judged such con- 
currence necessary. The Master niade his second re- 
port, setting forth the facts upon which he had pro- 
ceeded in forming his judgment. To this report ex- 
ceptions were taken ; and the cause now coming on 
upon the exceptions, and for further directions, it was 
agreed that the exceptions most be over-ruled, and the 
bill dismissed : but it was nevertheless contended, on the 
part of the plaintiff, that the defendant ought to pay 
the plaintiff his costs. 

Sir S. Romilli/ for the plaintiff. 

Bem/on^ for the defendant, objected to this as con- 
trary to the principles of the Court ; and said, the con-* 
stant course w'as to dismiss the bill without* costs upon 
such an occasion. 


Sir S. Romilly desired it might stand over to search 
for precedents : but he did not afterwards produce any, 
and the order was made accordingly to dismiss the 
bill without costs. («) 


, (fl) This I had ex relatione. 

Upon reference to Reg. 
Lib. 1816. B. fo. 105P.how. 
ever, it appears that the de- 
fendant was ordered to pay 
to the plaintiff his costs of the 
second reference, and of the 
report made thereon, but not 
of the former proceedings. 

In Springfield v. Ollett^ 


before the Vice-Chancellor ^ 
1 9ih June^ 1817, lam in- 
formed that his Honor doubt- 
ed, and seemed to think that 
a bill might be dismissed, 
and the defendant at the 
same time made to pay the 
costs. But the point was not 
decided. 
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Bolls. 

July 17. 

■GEARY and Others, v. BEAUMONT and Others. 

J AMES TA YLOR by his will gave (among other Specific legacy 
things) to the defendant Beaumont^ his executors, to an executor, 
fee. his leasehold house in N-orfolh Place^ for the re- who afterwards 
sidueofhis term therein, and appointed him his executor, becomes bank- 
rupt and com- 

The usual decree for an account was made at the 

hearing; but, before the Master made his report, the de- 

fendant became bankrupt, whereupon a supplemental bequest 

bill was filed against his assignees ; and by a decree being sold by 

made on the hearing of the supplemental cause it was his assignees, 

ordered that the former decree should be prosecuted, Held, the pro- 

and the plaintiffs (the residuary legatees) to be at liberty 

to go in unjjer the commission ; and the Master was 

, j. ^ j ^ ^ cifically liable 

tliereby directed to take an account of money received ^ake ood 

by the defendants (the assignees) in respect of the pur- devastavit 
chase-money of the leasehold estate sold by them (the in favour of the 
assignees), and to enquire whether the same was pro- parties benefi. 
perly sold, and under what circumstances. ciaUy cutitted 

under the wUl, 

In pursuance of these decrees, the Master made his 
report, certifying a balance due from the defendant 
Beaumonts estate to the estate of the testator: and, to prove 

with regard to the inquiries directed as to the leasehold of the devas^ 
estate sold by the defendants (the assignees), the Master tavit. 
found that the defendant Beaumont was, previous to 
his bankruptcy, a collector of taxes, and, having made 
default, an extent had issued, under which certain parts 
^ of his property had been taken, but the extent was not 
yet satisfied ; and the defendants (the assignees), being 
aware of the deficiency, and apprehending that the 
leasehold house in Norfolk Place (which was the same 

' that 
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that was given by the testator’s will to the defendant 
Beaumont) would also be taken and levied under the 
extent, did, for the purpose of preventing the loss and 
expense which would thereby accrue to the estate of 
their bankrupt, engage to make good the deficiency, 
which had been since done partly by the sale of the 
house in question ; and under these circumstances tlie 
Master was of opinion that the house in question (being 
the same with reference to which the inquiries had been 
directed) was properly sold by the assignees under the 
assignment, for tlie sum of 340/., which sum he found 
that thej (the assignees) had received for the purchase- 
money thereof. 


Tlie cause now coming on for further directions, the 
only question was, whether, tlie leasehold estate in 
question being a specific bequest to the defendant (the 
bankrupt executor) under the will of his^ testator, the 
produce of that estate, when sold by his assignees, was 
liable to he specifically applied to make good the dc- 
vasia’oil committed by him ; or whether the assignees 
were entitled to the produce as part of the general 
estate of the bankrupt, leaving the parties claiming 
in respect of the residue to their proof under the com- 
mission. 


Cooke ^ and DowdcswcUj for the residuary le- 
gatees. 

Bell and Perkins for the assignees. 

The case of Jeffs v, JFood (a) was cited in argu- 
m(3ut, not as a case in point, but as containing prin- 
ciples which were generally applicable to the subject/ 


(a) 2 P. Wms, 128. 


The 
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The Master of the Rolls, when the cause -first 
came on, desired that the point (ivhich, it seems, unex* 
pectedljr arose) mi^ht be a little more looked into. Hei 
said that, undoubtedly, at first sight it appeared a 
strong proposition, that an executor, being a debtor to 
the estate, could take any part of it. It sltould seem 
that an executor, by assenting to his owu legacy, can- 
not alter the case as affecting himself and it was not 
pretended that the assignees can stand in a different 
situation^ 


m 

On a subsequent day the cause was again mentioned, 
when I was not present : hut I am informed that the 
couilSel who argued it not producing any authorities, 
Ills Honour said, he was of opinion that this specific 
bequest could not be applied to satisfy the devastavil ; 
for that, when^no debts are due from the testator, the 
Court has nothing to do with the specific legacies, and 
must confine its administration to the eftects not speci- 
fically bequeathed. That this was not the case of i\n 
executor applying to the Court for its assistance in the 
administration, but that of a hostile application against 
the executor. .And he therefore b# that the assignees 
were entitled to the produce of the leasehold estate in 
question. 


Declare, That the 340/. received by defendants 
(assignees) on account of the sale of the leaseliold 
“ house, No. 5, Norfolk Place^ ought not to be 
applied in making good assets of the testator pos- 
sessed by defendant (bankrupt.) 

• 

“ Order, defendants (assignees) to pay into the Bank 
“ (with tlie privity of the Accountant-General, &c.)j 
VoL. IH. F f “ any 
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any dividends which shall from time to time become 
payable in respect of the debt to be proved by plain- 
tiffs under the commission ; the amount thereof to 
be verified by affidavit,” 

Reg. Lib. 1816, A. fo. 2007. 


Rolls. 
July 17. 


MARY ESSXNGTON, Widow, - Plaintiff; 

AND 

VASHON and Others, - - Defendants. 


Underabequest QIR WILLIAM ESSINGTON, by will dated 
of “all debts ^ June26, 18id,gavehis household goods, &c., “and 
due and owing u ^|| jjjg ready money, and debts due and owing to him 

at the of his death,” with other things, tO the 

his death ” a plaintiff (his wife) absolutely ; and, after giving some 
bond condition- pecuniary legacies, he devised and bequeathed all his 
ed for replacing messuages, lands, &c., “ and all his goyernraent stocks 
a sum of stock “ and funds,” with other things, and all other his real 
sold by the tes- and personal estate whatsoever not the^^einbefore given, 
lator after the (subject to payment of his debts and funeral expenses,) 

date of his will, defendants, Vashon and 

and lent by him ^ c.. :4 

to the obligor, 
was held to 
pass ; the day 
stipulated for 
the re-invest- 
ment being 
passed at the 
time of his 
death ; there- 
fore not com- 
prehended in 
the residuary 
devise enume- 
rating (among 
other things) 

his governmefc stocks and funds.” 


ineiriieirs, c»c,, upon irusi 10 perniii inepiamiiii 
to receive the rentm interest, &c. during her life, and 
after her decease, and after payment of certain other 
legacies given upon that event, he directed that his said 
trustees should stand possessed of 600/. upon trust for 
such persqns, &c. as the plaintiff should by deed or 
will appoint, and in default of appointmtut to fall into 
the residue ; and, subject thereto, to stand possessed of 
such residue upon the trusts therein mentioned. 


After making his will, the testator lent to Earl M. 
the sum of 1000/, upon the security of a mortgage and 
bond, dated the 20tli of December^ 1813. And in 


January^ 



CASES IN CHANCERY. 


435 


January^ 1816, he lent the said Earl the farther sum of 
3096f. 6s., by selling; out 3500/. navy 5 per cents., which 
belonged to him at the time of making his will, taking 
as a security for this further loan the Earl’s bond con- 
ditioned for replacing the stock so sold out on or before 
the 10th of July following, and making good to the 
testator, or his executors, &c., the dividends which 
^ould otherwise have accrued due in the interim. 


1817 * 

Essingtojjt 

o. 

Vashox- 


The testator died on the ISth of Jul^^ 1816; and 
the bill^ filed by his widow, prayed a declaration that 
the plaintiff was entitled to the absolute benefit of the 
said bonds and mortgage, and that all necessary di- 
rections might be given for pollecting the debts which 
were due to the testator at the time of his death — the 
bonds to be delivered up, or otherwise secured for the 
plaintiff’s benefit. 

The question was, whether the plaintiff was or was 
not entitled to the benefit of these securities, and the 
sums secured thereby, under the bequest to her of all 
debts due and owing to the testator at the time of 
his death and it was contended, on the part of 
the defendants, particularly as to the latter sum of 
3096/. 6^., that the condition of the bond being merely 
a contract to replace a specific sum of stock, from its 
nature of fluctuating value, the same could not be at all 
considered as comprehended under the term Debts,” 
but should tither be taken as government stock, which 
it was intended to be, the day on which it was to have 
been replaced being already passed before the death of 
the testator. 

The Master of the Rolls said, that the question 
depended upon what was the actual description of the 
property at the time of the testator’s death, the bequest 
Ff 2 of 
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of debts being prospective. That, the day being thea 
passed on which the stock was to be transferred accord- 
ing to the condition of the bond, this was, at that time, 
no other than a debt due to the testator; and the cir- 
cumstance, that the debtor might still transfer the stock, 
could not alter or affect the rights of the parlies. 


Declare, plaintiff entitled to the benefit of the 
bond and mortgage for securing 1000/., and of the 
bond for securing tjie said stock, and the interest, 
“ dividends, and produce thereof. Defendants (trus- 
tees) to proceed to get in what was due thereon, and 
to pay the same to the plaintiff.’' 

‘Reg. Lib. 1816, A. fo. 147L 


Jug, — 


KEENE and Others v. RILEY and Others. 


Motion by 
simple contract 
creditors of one 
who had been a 
trader, but* 
ceased to be so, 
and was not a 
trader at the 
time of Lis 
death, for a re- 
ceiver, upon af- 
fidavit before 
answer, refused; 
not being within 
the statute 
47 G. 3. sess. 
c. 74. 


T he plaintiffs moved for a receiver, upon certificate 
of bill filed, and affidavits. 

The affidavits stated, that the plaintiffs were simple 
contract creditors of the late Mr. Riley ^ who, for some 
time previously, and down to the time of his death, was 
a trader ; that one of the defendants was his executrix, 
and the others his devisees and heir ; andAthat the exe- 
cutrix and devisees were wasting the real and personal 
estates, &c. 

The defendants, by affidavits in answer, positively 
swore, fhat the testator, although he had formerly been 
a trader, had ceased to be such for a considerable time, 
and was not a trader at the time of his death. 


Parker^ 
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Parker^ in support of the motion. 

JSeames, contra^ contended, that, as the testator had 
not by his will charged his real estate with the payment Riley. 
of his debts, this Court had no jurisdiction to appoint a 
receiver; the testator not being a trader at the time of 
bis death, so as to bring the case within the late act, 

47 G, 3. sess. 2. c. 74. sect. L 


The Lord Chancellor^ upon hearing the clause read, 
said that was his opinion. ** 

No order made. («) 

(a) Communicated by Mr. Bcames. 


FORBES and Wife ». BALL and Others. . , 

J^ENNIS COTTEiZEi, by his will, (among other cc j giy^to j, c. 

-Ly things,) gave as follows : — I give to my dear 500 /., and it is 

wife, Ann Cb/^cre/, the sum of 500/.; and it is my my will and de- 

“ will and desire that my said wife, Ann Cotterel^ sire that A» 6'. 

“ may dispose of the same amongst her relations, as dispose 

“ she by will may think proper.” And, as to the 

residue of his estate, he bequeathed the interest and , ler re- 

» r. . . , !♦,. n 1 lations, as she 

dividends to his said wile during her life, for her 

own proper use and benefit, and appointed her sole think proper.” 
executrix and residuary legatee; with a proviso in Held, a trust 

for the rela- 
tions of A, C. and the 500/. well bequeathed by the will of A. C to 
her sister, and her sister’s children, though made without reference 
to the will of the first testator. 

Construction of words in a residuary clause, as having reference to 
a contingency which had not taken place, and therefore no restriction 
on a preceding absolute bequest. 


the 
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the will, that, after her death, the residue of hts said 
estate thereinbefore bequeathed to her for her life, 
should come to and be equally divided between the 
defendant, John Cotterel (his son), and the plaintiff, 
Elizabeth Forbes (his daughter), share and share alike : 
but if either of them, his said son or daughter, should 
die before that event should take place, leaving issue 
him or her surviving, then the part or share of him or 
her so dying should go to and be divided among hts or 
her children, share and share alike; but, if either of 
them, his said son or ds!faghter, should die without leav* 
ing issue him or her Surviving, then the survivor should 
enjoy the interest and dividends during his or her life ; 
and, after his or her decease without leaving issue as 
aforesaid, the whole should go to and be divided amongst 
his (the testator's) nearest relations. 


jimt Cotterel (the testator's widow And executrix) 
proved the will, and possessed herself of his personal 
estate, and shortly afterwards died, having made her 
will, by which she gave and bequeathed to her sister 
(the defendant Jane Ball) and the defendant Pawson^ 
the sum of 500Z. in trust to lay out the same in their 
names, in the public funds, upon trust to apply and 
retain the dividends to her said sister, for her own 
use, for her life, for and towards the maintenance of 
her children ; and, after her death, to pay and divide 
the said funds unto her children (who were also made 
5* defendants) equally among them and she made her 
said sister her residuary legatee, and appointed her, 
together with Pawson^ executrix and executor of her 
will. 


The bill was filed by Forbes and his wife, claiming, 
in right of the wile, to be entitled, together with the 
defendant John CMcrely to the absolute interest in the 

residuary 
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residuary estate of the testator^ in equal moieties. By 
the decree made on the hearing, it was referred to the 
Master to take an account of the testator's personal 
estate received by or come to the hands oiAnn Cotterel 
during her life^ or of the defendants Jane Ball and 
PawsoHj (her executors, )or either of them since his death, 
with the usual directions. The Master by his Report 
found (among other things) that Ann Cotterel purchased 
1000^. bank stock with part of the testator's property 
which had been received by her, and that the defend- 
ants (her executors) since her death had sold the same, 
and invested 500/., part of the produce, in the purchase 
of certain other stock, to answer the legacy of 500/. 
given by the will of the testator to the said Ann Cotterel^ 
with power to dispose of the same amongst her relations 
as she by will might think proper. 

The cause now coming on for further directions, the 
principal question raised by the pleadings was, whether 
the will of Ann Cotterel was to be taken as a due execu- 
tion of the power of appointment given her by her hus- 
band's will of the 500/. thereby bequeathed to her as 
aforesaid ; or whether the same fell into the residue of 
his estate by reason of the non-execution of the power ; — 
And, as to this question, the plaintiffs insisted that Ann 
Cotterel never executed, or intended to execute, such 
power of appointment, andiherefore the 500/. fell into, 
and then formed parj; of, the residuary estate of the 
testator. The defendants on the contrary insisted 
that the power was well executed by the will of Ann 
Cotterel ; or, if not, that it was a trust for her relations 
subject only to her life-interest, and, if so, in default of 
tlie appointment, the defendant Mrs. Ball^ as her next 
of kill, would be entitled absolutely. And (hey cited 
Harding\.Gli^n{a)^ Brown v. IIiggs(b)^ Cruwysv.CoU 

(a) 1 Atk.469. (6) 4 Ves.708. 5 Ves.495. 8 Ves. 561, &c. 

many 


W17. 

Forbes 

n. 

Ball. 
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mm? (n)j Birch v. Wade (6), &c. Upon this point, the 
Court was of opinion that the words in the testator's 
will raised a trust for the wife’s relations, subject to her 
appointment; and that the same was well executed by 
her will in favour of her sister and her sister’s children ; 
and decreed accordingly. 


The other question was, whether the plaintiffs, in 
right of the plaintiff Elizabeth^ were entitled, together 
with the defendant t/oAw Cotore/, absolutely, or for life 
only, to the residuary estate of the testator ; it being 
contended against the claim of the plaintiffs, that, al- 
though the first gift was absolute, yet the subsequent 
words restricted it to a lifi^-interest. But, as to this 
the Court was of opinion that the subsequent words 
only referred to a contingency, which had not taken 
place, namely, the death of the legatees, or one of 
them, before the death of Ann and decreed 

accordingly. 

Agar and Horne for the plaintiffs. 

Cache and. UoifpeW for the defendants Jane Ball and 
her children. 


Declare, the sum of 500/. bequeathed by the will 
of the testator Dennis Cotterel was well bequeathed 
by the will of Ann Cotterel to Jane Ball and Thomas 
“ Pawson upon the trusts therein mentioned. And 
declare, the plaintiff Elizabeth Forbes entitled to a 

(a) 9 Ves. 319. 476. Prevosi v. Clarke^ % 

(b) 3 y. and B. 198. See Madd. 458. MoAon v. 
also, WrightyAikyns^XlYes. 1 Scho, and Lef. 111. 

255. Parsons v. Bakery 1 8 Ves. 

moiety 
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moiety of the clear residue of the testator’s estate 
“ absolutely, and the defendant John CbWcre/ absolutely 
entitled to the other moiety.” 

Reg. Lib. A. 1816, fo. 1930. b. 
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KENNEDY d. LEE. 


Aug* ^ 9 . 
JVoz). 12 , 17 . 


T he bill stated that, in and for several years before to form 

the year 1816, the plaintiff and defendant jointly a contract by 

carried on the trade or business of nursery gardeners fetter, of which 

and seedsmen, as partners, and in the course of the said the Court will 

trade or business purchased with their partnership decree a specific 

monies, or otherwise acquired, for the benefit of their 

1 • 1. #.111 111 11 111 nothing more is 

partnership, divers freehold, copyhold, and leasehold uQQgssary than 

messuages, gardens, lands and tenements, and became that the amount 

possessed of a large stock in trade, and large sums of and nature of 

money became due to them as partners, and large gums the considera- 

of money out of the partnership property were ex- tion to be paid 

pended in building walls, hot-houses, green-houses, and 

other buildings and improvements on the premises; ^^tber should be 

and that they were entitled to the said partnership ascertained to- 

effects, and interested in the losses and profits of the gather with a 

said business, in equal shares. That the accounts of feasonable de- 

the partnership were usually taken and settled about scription of the 

Midsummer in every year. That, in the month of April subject matter 

1816, the plaintiff gave to the defendant a verbal no- contract. 

It is theclear- 


tice of his (plaintiff’s) intention to dissolve the part- 


ly established 


nership at Midsummer then next ensuing, and the de- doctrine that 
fendant verbally accepted such notice, wherupon some the Court will 

carry into exe- 
cution an agreement so constituted. It is not necessary to be satisfied 
that the parties actually meant the same thing, provided a clear assent 
be given to a certain proposition arising dc facto out of the terms of 
the correspondence. 

discussion 
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dificu^sjon toot place between the plaintifF^s golicitor 
and the defendant, as to the mode of dissoking; the 
partnership, and, in the month of October^ 1816, the 
defendant delivered to the plaintiff a valuation made 
by him (the defendant) of the messuages, &c., and 
effects belonging to the partnership, whereby the part- 
nership properly, exclusive of the bonds and book- 
debts, appeared to be under the value of 16,000/. ; and 
at the same time iht plaintiff caused an estimate of the 
same partnersliip property to be delivered to the de- 
fendant on his behalf^ by which last-mentioned estimate 
the same property appeared to be of the value of 
* 32,000/. or thereabouts. That the defendant proposed 
to give to the plaintiff the sym of 8000/. for the plain- 
tiff’s moiety, and the plaintiff thereupon wrote and sent 
to the defendant a letter, dated the gist October^ 1816, 
as follows : — I did not wish to part with my concern in 
the nursery altogether, until I bad seen my son Lewis. 
As I received a portion of the property in hereditary 
succession, I considered I ought to consult the right- 
ful successor to the business, although the whole right 
may rest with me in the disposal of it. We yester- 
day morning canvassed the matter, and he has no ob- 
“ jection to the sale of it, but from the low estimation 
you seem to form of the concern, which certainly has 
attained its apex in this line of business, from the very 
large sums and sacrifices which have been expended 
^^and made to promote this end. Now, although t^he 
business of the last year did not realize as much as 
the antecedent ones, yet, upon a calculation of the 
“ amounts for the last twelve years, the average of 
receipt has been upwards of 1500/, per annum each, 
and, upon an average of six years last, 1800/. per 
“ annum^ besides the rent of bouses, taxes, coals, &c., 
which have been paid from the joint stock, making the 
sum in the last six years equal to 2000/. per annum 

each,. 
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^^eacb, besides the very great accumulations to the 
book-debts^ and the large sums added to the aggran* 
diaement of the nursery. Now, the 2000/. per annum 
alone, at h percent.^ is 40,000/.: but, put it as ac- 
quired by business, and consequently attention and 
labour required, say 10/. per cent, clear, this makes 
the value of such a business so producing, worth at 
least 20,000/. upon the lowest average.”— I must 
own, 1 wish you to have it in preference. As to 
taking any securities for part of the money, 1 have 
no sort of objection, and that the book-debts may 
be either divided or collected by either of us, as we 
may choose, or taken at a sum certain. If you will 
have the goodness to put your ideas upon paper to 
me, I shall be obliged ; as, although unwillingly, yet 
I come prepared to say, that if you are willing, 
and think so poorly of the affair, I will certainly, 
against nty inclination, still continue in business, by 
offering you in cash any sum in reason you shall pro- 
pose for its value, as my son thinks we perhaps may 
be able to manage it together.” That, in reply, the 
defendant wrote and sent to the plaintiff a letter bear- 
ing date the 23d of October^ 1816, as follows : Dear 
Sir, — As you think the just value of the nursery is 
20,000/., and add that you and your son can carry 
it on without much difficulty, 1 will readily sell you ’ 
my inheritance of it for 10,000/. ; and, that no oppo- 
siiion may stand in the way of your wishes, I will also 
“ sell you Butterwick at its fair value. I will also sell 
you my garden for what it has cost me, the best cul- 
tivated spot in England for its size, and the most pro- 
ductive.” The bill then proceeded to state, that 
Butterwick and the garden mentioned in the defendant’s 
letter were the sole property of the defendant, and that 
the plaintiff did not desire to purchase them, but ac- 
cepted the defendanf^i offer to sell his share in the part- 

' nership 
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nersliip property at the price of 10,000/., and BtC6tS* 
ingly, on receipt of his letter, wrote to the defendanrf 
as follows, October 26, 1816 : Dear Sir, — Allow me 
to ask you in what time and manner you would pro- 
pose to have the whole 10,000/. paid, as offered in 
your last letter.” In reply to which, the defendant 
wrote and sent to the plaintiff another letter, as follows: 
Dear Sir, — You know I have a large family, I there- 
fore cannot be idle. As I mean to carry on business, 
I shall want the cash, either to go into partnership, 
“ or to raise a nursery by myself. There is no doing 
this without money- In regard to the' book«debts, 
* (hey may be divided as collected half-yearly, or an- 
nually, or as fixed upon. Xhe bonds may be divided.” 
And that thereupon the plaintiff wrote again to the de- 
fendant as follows : 28th October^ 1816. Dear Sir, — I 

“ agree to give you 10,000/. as you mention, for your 
moiety of all your partnership premises, stdek, business 
andconcern,exceptingourbondsand book-debts, com- 
prising therefore our copyhold called Swansfield^ our 
freehold at Feltham^ our leasehold at Stanwell^ our va- 
rious leaseholds and nurseries in the parish of Ham* 
“ mersmiih and Fulham^ with all the erections, buildings, 
and all green-houses and plants and improvements 
made thereon, and all our stock in trade, instruments 
and utensilvS, and all other our partnership property, 
except the bonds and book-debts as above mentioned. 
1 am prepared to pay the sum as soon as the proper 
conveyances and deeds can be made out, and 1 would 
therefore beg you to let me have the title-deeds and pa- 
pera concerning the premises, that my solicitor may 
prepare the necessary papers without delay. I will di- 
vide the bonds,and arrange the book-debts with you, as 
you menti6ned.” Another letter|ofthe defendant’s with- 
out date, but supposed to be of the same date with the 
preceding letter of the plaintiff’s, was also in evidence be- 

tween. 
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tween the parties, although not stated in the bill nor refer- 
red to by the answer, viz, Sir, — I proposje the follow- 
ing conditions, which I mean to lay before my friends, 
“ with your proposal, before I put my name to any 
thing, as I have not consulted any one yet. The 
partnership to cease Midsummer ^ 1817. The stock 
of Butterwick to be taken by Mr. iee, accord* 
ing to Mr. Kennedy s valuation given in. Mr. Lee 
to remain in his house until he can conveniently 
“ remove after Midsummer^ &c. When I have con- 
^^eulted my friends, you shall hear further.” The 
bill then insisting that by the aforesaid letters a bind- 
ing contract had been made between the plaintitF 
and defendant for the plaintiff to purchase, and for 
the defendant to sell, his moiety of the partnership 
property, exclusive of bonds and book-debts, at the 
price of 10,000/. prayed that the defendant might be 
decreed specifically to perform the said contract, and 
to convey and assign to the plaintiff all the partnership 
property, exclusive of the bond-debts, and book-debts 
due thereto, the plaintiff being thereupon ready and 
willing to pay the said sum of 10,000/. to the defendant, 
and that the bond-debts and book-debts might either 
be collected, and the produce thereof divided between 
the plaintiff and defendant, or that the same might be 
divided, and one moiety thereof assigned to the plaintift' 
and the other moiety to the defendant ; and, in case 
the Court should be of opinion that the contract 
ought not to be performed, then that the partnership 
might be dissolved, and the accounts thereof taken, and 
the property sold and divided between the plaintiff and 
defendant ; and that in the mean time the defend- 
ant might be restrained from carrying on the business 
of the partnership, and from acting as the partner of the 
plaintiff, and that some proper person or persons might be 
appointed to manage and conduct the said business, and 
to collect and receive the debts due to the partnership. 

The 
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The defendant by his answer denied that the plaintiff 
ever ^ave him notice of his intention to dissolve the 
partnership at Midsummer^ or that any thing passed 
between them relative to a dissolution (more than some 
hasty words dropped in the course of a dispute which 
took place in the month of April preceding, but which 
by no means amounted to such notice) until the 22d of 
August^ 1816, when the plaintiff’s solicitor wrote to the 
defendant a letter, reminding him of the conversation 
which then passed between them, and pressing an imme- 
diate and final settlement. He said that, after receiving 
this letter, he had some further conversation with the 
plaintiff on the subject, when the latter gave his reasons 
for wishing a dissolution. He admitted the valuations 
made on each side, and the correspondence, alleging 
that he never conceived himself to be bound thereby, 
but only considered the proposals made in the light of a 
treaty ; submitting, therefore, that no binding contract 
or agreement had been made between them ; that 
the plaintiff had given to the defendant no notice 
which amounted to a dissolution of the partnership, 
and resisting the appointment of a receiver and the 
injunction. ,, 


The questions in the cause were first brought before 
the Court upon a motion by the plaintiff for a receiver 
and an injunction, according to the prayer of the bill. 
Ilis Lordship, after hearing the counsel on both sides, 
requested to be informed if the parties were willing 
that the cause should be considered as having come 
on to be heard on bill and answer ; and, the parties 
having intimated their consent that it should be so con- 
sidered, the motion stood over till the last day of the 
Sittings after Trinity Term, when His Lordship, after 
stating and minutely commenting upon the terms of 
the correspondence between the parties, expressed his 
opinion oH the case, as follows : 


The 
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The question is, whether this correspondence, closing 
thus with an offer, has formed a binding contract. Now, 
in order to form a contract by letter, I apprehend no- 
thing more is necessary than this; that, when one man 
makes an offer to another to sell for so much, and the 
other closes with the terms of Ills offer, there must be a 
fair understanding on the part of each, as to what is to 
be the parchase-money, and how it is to be paid, and 
also a reasonable description of the subject of the bar- 
gain. The defendant, Mr. Lee^ I am satisfied, was not 
aware of the precise effect of this correspondence : but 
1 am afraid, be that as it may, if the letters amount to ' 
a contract, so considered, }hat the plaintiff has a right to 
have the contract specifically executed. After the letter 
nf the 28th of October^ Mr. Lee writes a letter, in which 
he says he will sign nothing until he has consulted his 
attorney or friend. Then the question is, whether this 
letter, being actually signed by Lee, can be taken to be 
a contract already entered^ into with Mr. Kenned}/ f 
With regard to that, it appears to me, when Lee makes 
an offer of selling his share in the nursery for I0,000f., 
and also ButterwickyiXiiX the garden at the sum which they 
cost him, that 10,000/. was the sum which was asked for 
the nursery, independent of any proposal for/Ji/Hercotc/:. 
Whether he took Bulterwick or not, it was the same 
thing ; but lie might take it if he pleased, at the sum it 
had cost the defendant. Kenned// (the plaintiff) then 
writes to know, in what time and manner he would have 
the money paid, and lie makes the offer of 10,000/., if 
the time and manner of the stipulated payments should 
be convenient. Lee (the defendant) writes him back 
that the time and manner would be as soon as the title 
deeds were made out. Thia then was an agreement on 
one side, and, if accepted by the other, was binding on 
both, although it shoiild turn out to be a sui^rise on the 
one or the other. It is binding on Lee, unle* Kennedy ^ 
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in his subsequent letter of the 28th of October^ has gone 
beyond the fact in the description of the articles which 
are really comprised under the denomination of the nur- 
sery concern. If the doscription of the property is cor- 
rect in what it points out as being the nursery concern, 
it appears to me that this is a binding agreement between 
theife parties : but, if it goes beyond that, it must so far be 
considered as a new proposition, and must be treated as 
such ; and then it would be exceedingly dilBcult to say it 
was binding. In other words, if the detail of the subject 
in the last letter truly describes it as the nursery concern, 
I think the bargain is completed : but, if that is not an 
* accurate view of the property, I am not prepared to say 
the contract is complete. 


1 do not mean to conclude you, however, by what 1 
now say. I think it is a hard case on Mr. : but you 
may understand that this is my judgment ugon it, un- 
less the parties wish to have it re-argued at the next 
seal. I cannot grant a receivet*%)f this property ; be^ 
cause, if this be a binding contract, whom should I ap- 
point to receive it ? and, if it be not a binding contract, 
1 have no right to appoint a receiver. 


, In consequence of the intimation at the close of the 
preceding observations, the case was now argued afresh 
before the JLord Chancellor. 

Leach and Homey for the defendant. 

SivSamuelRomill^yBeUy ^indSkadwellyfor theplaintiff. 

On behalf of the former, it was urged that the plain- 
tiff’s letter of the 28th of October^ 1816, was manife^stIy 
not a simple acceptance of the defendant’s offer contained 
in his letters of the 23d and 26th of that month, because 
the plaintiff there expresses his agreement to give 
10,000/. ft# the defendant’s moiety of the partnership 

premises, 
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premises, stock, business and concern,^* by which last 
word it was contended that the good will of the business 
must be meant, which the defendant had never offered, 
and had never for a moment intended to part with. And 
this, it was said, was manifest from the whole tenor of 
the correspondence, in which the defendant invariabljr 
spoke of his continuing in business ; that the good-will 
of such a business was alone of very considerable value; 
and that no price had been specifically set upon it in 
either of the estimates. That it was according to fre- 
quent practice for one partner to sell to another the part- 
nership stock and effects, &c. without including the 
good-will, which was always considered as a distinct 
property, and capable of separate assignment ; and (hat, 
in thiscase, the insertion ofitintheplaintift*’8 lotterniust 
be viewed as a surprise on the defendant, of winch a 
Court of Equity would not allow any advantage to be 
taken, or, if btherwise meant, as forming the basis of a 
new treaty, of which the letter in question was only the 
commencement. But, if it were to depend on the ori- 
ginal offer, and its acceptance, they still contended that 
the offer itself, viz. ‘‘ to sell the inheritance of the nursery 
for 10,000/.” did not contain iUliy expression of those 
matters, whi^hinHisLordship’sopinion it was necessary 
to have expressed, in order to form a binding contract ; 
saying nothing as to time, manner, possession of the pro- 
perty, or dissolution of the partnership; mentioning 
nothing but price ; and leaving every thing else to 
future arrangement. Besides which, it was again 
urged that this offer, properly construed, was an ofler to 
sell the share of the nursery at 10,0001. and Butterzcick 
also, at a price to be ascertained ; and that an accept- 
ance as to one part only could not be considered as 
forming any contract, since there was no offer to sell 
the one without the other. 

Yol. hi. a g 
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With respect to cases in which the Court, though it 
would not set aside an agreement which had been 
actually carried into execution, would either decree an 
agreement which had not been created to be delivered 
up, or would interfere neither in the one way nor in 
the other, but leave the parties to law, The Marquis 
of Townsend v. Stangroom (a) was cited. 


The Loud Chancellor. 

Whether it might be better, or not, that this Court bad 
never entertained fiuclLsuits for the specific performance 
of agreements which are left to be made out by the terms 
of a correspondence between the parties, as the present, 
it cannot, however, be disputed that it has been long 
since settled, as the doctrine of the Court, that such 
agreements, when clearly made out, will be established ; 
and that, if a correspondence is of such a Katurc as, ac- 
cording to the rules of sound legal interpretation, would 
amount to an agreement, the agreement jso constituted 
will be carried into effect in the same manner as if it 
had been regularly drawn up in the form of articles of 
agreement, and signed by the parties as such — that, in 
fact, the Court will, in all such cases, regard, not the 
form of the agreement, but the substance, whether or 
not, in point of fact, such an agreement has been en- 
tered into ; in the same manner as, where the agreement 
contains a proviso, in the nature of a penalty, in case 
of breach of the agreement, a specific performance 
will nevertheless be denied, as if no such proviso had 
been inserted, (b) 

(a) 6 Ves. 328. See JVil- (5) Howard v. Hopkins^ 
Ian'S. fVitlany 16 Ves. 83. 2Atk. 371. And see Sugd. 
Sugd. Vend, and Parch. pa5- Vend. & Parch. 183. (4th- 
sim* Ed.) 


It 
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It must be understood, however, that the party seek- 
ing the specific performance of such an agreement, is 
bound to find in the correspondence, not merely a 
treaty — still less, a proposal — for an agreement ; but 
a treaty, with reference to which mutual consent can 
be clearly demonstrated, or a proposal met by that sort 
of acceptance, which makes it no longer the act of one 
party, but of both. It follows that he is bound to point 
out to the Court, upon the face of the correspondence, 
a clear description of the subject matter, relative to 
which the contract was in fact made and entered into. 
I do not mean, (because the cases which ha,ve been 
decided would not bear me out in going so lar,) that I 
am to see that both parties really meant the same precise 
thing, but only that both actually gave their assent to 
that proposition which, be it what it may, rfey^doarises 
out of the terms of the correspondence. The same con- 
struction mustfbe put upon a letter, or a series of letters, 
that would be applied to the case of a formal instrument 
— the only diffidence between them being, that a letter, 
or a correspondence, is generally more loose and inac- 
curate in respect of terms, and creates a greater diffi- 
culty in arriving at a precise conclusion. 

It must also be understood, that, in a case where 
there has been, on one hand, a general proposal, and 
on the other an acceptance of that proposal, expressly 
leaving some particulars essential to the subject mi^tter 
of the agreement to be afterwards settled, there is no 
evidence before the Court of such a contract as the 
Court can enforce upon the ground of the cardinal 
points having been agreed to between the parties. 

[His Lordship then again went through thd several 
facts of the case, as connected with the correspondence, 
’ Gg 2 and 
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and proceeded to consider the terms of the correspond- 
ence itself.] 


Where two persons are jointly interested in trade, 
and one by purchase becomes sole owner of the part- 
nership property, the very circumstance of sole owner- 
ship gives him an advantage beyond the actual value of 
the property, and which may be pointed out as a distinct 
benefit, essentially connected with the sole ownership. 
In the case of the trade of a nursery-man, for instance, 
the mere knowledge of the fact that he is sole owner of 
the property, and in the sole and exclusive management 
of the concern, gives him an advantage which the other 
partner, supposing him to parry on the same trade, with 
other property not the partnership property, would not 
possess. In that sense, therefore, the good-will of a 
trade follows from, and is connected with, the fiict of 
sole ownership. There is another waynn which the 
good-will of a trade may be rendered still more valuable; 
as by certain stipulations entered into between the par- 
ties at the time of the one relinquishing his share in the 
business; as by inserting a condition that the withdraw- 
ing partner> shall not carry on the same trade any 
longer, or that he shall not carry it on within a certain 
distance of the place where the partnership trade was 
carried on, and where the continuing partner is to carry 
it on upon his own sole and separate account. Now it 
is evident that, in neither sense, was the good-will of 
this trade at all considered as among the subjects of the 
valuation to be made by either party. It waa not so 
considered by the plaintifi* when he wrote his letter of 
the 21st of October. The words concern” and “ in- 
heritance” are used inartificially, and cannot be con- 
strued having any reference but to the actual subjects 
of valuation. And, when the plaintiff offers to take the 
business himself, he could not have forgotten that the 

defendant’s 
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defendant's own estate of Buttermck lay contiguous to 
the partnership property, and therefore his introducing^ 
no stipulation with reference to the fectipf its contiguity 
is a clear intimation that when he wrote this letter, he 
had no intention, in offering to take the partnership 
property, to purchase with it the good-will, in the sense 
of restricting the defendant from carrying on trade in 
its vicinity. In that sense, at least, therefore, the good- 
will of the trade was not the subject of contract, or 
treaty even, between the parties. 

Then comes the defendant's letter of the S9d, which 
shews that the defendant had then so far departed from 
his original determination as to make an offer to the 
plaintiff of his estate of ButierwkJc and the garden, be- 
sides taking hia share of the partnership property. He 
considers the plaintiff by bis letter of the 21st as having 
made him an^offer to purchase his share of the partner- 
ship property for 10,000/., and he accepts that offers 
and at the same time tenders to the plaintiff the pur- 
chase of, Butterwick and the garden upon certain terms 
therein referred to, if he will have them. This accept- 
ance and this offer are not necessarily connected. On 
the contrary^ I cannot look at this letter, with reference 
to the offer of Butterwick, as any thing more than a 
new and distinct proposal on the part of the defendant, 
which the plaintiff might, or might not, close with, but 
which, in either event, could have no bearing upon the 
cardinal points of the agreement, which must now 
be considered as settled. Where one man writes to 
another a letter containing an offer, which the other 
accepts, that acceptance gives to the person making the 
offer, an immediate right to say to the other, — As soon 
as I can shew that I have the means of carrying my 
offer into execution, I am entitled to claim the benefit 
of your acceptance in the completion of the agreement. 

If 
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tberiy the bargain had been struck on the 23d of 
October^ by an immediate answer from the plaintiff, no 
question could ^possibly have arisen about what was 
intended as the subject-matter of the contract between 
the parties, with reference to the good-will, since it is 
plain that nothing was understood or agreed to be sold 
but the good-will necessarily arising from the mere fact 
of accidental ownership. However, instead of a direct 
immediate acceptance on the part of the plaintiff, there 
passes some further correspondence as to the time and 
manner of payment, after which comes the plaintiff’s 
concluding letter of the 28fli of October; and, upon 
that letter, the true question is, whether it amounts to 
a final acceptance of the defendant’s offer, regard being 
had to what had passed in the intermediate time. And, 
if by the words ‘^business and concern,” the plaintiff 
can be fairly taken as having meant any thing more 
than the property which was the originM subject of 
valuation between the parties, — that is, than the spe- 
cific articles constituting the property of the partner- 
ship, together with that sort of good-will which arises 
from, and is inseparably attached to, the sole owner- 
ship, I am of opinion that he must be considered as 
having introduced a new term into the subject matter 
of the agreement, and therefore not to be entitled to a 
specific performance of any part of that agreement. 
But, upon the whole correspondence, and the facts of 
the case, taken together, 1 cannot but think that this 
letter is a virtual acceptance of the agreement made by 
the defendant to close with the plaintiff’s original offer, 
and that, if more was meant, it is not so expressed as 
to vitiate tlm agreement, or to constitute the terms of a 
new and additional proposal. I have always understood 
the law of the Court to be, with reference to this sort of 
contract, that, if a person communicates his acceptance 
of an offer within a reasonable time after the offer being 

made^ 
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/nade, and if, within a reasonable time of the accept- 
ance being communicated, no variation has been made 
by either party in the terms of the offer so made ar.d 
accepted, the acceptance must be taken as simultaneous 
with the offer, and both together as constituting such 
an agreement as the Court will execute. I apprehend, 
therefore, that it is not competent to the defendant to 
say, I made my proposal on the 93d — you propose terms 
of arrangement on the 2Gth, and do not finally agree to 
my proposal before the 28th ; therefore, there is no 
binding agreement between us — I will not now carry 
into effect my proposal such as you have agreed to ac- 
cept it. It is not in the defendant’s power, after this, 
to add terms in modiffcation of that agreement. 

Upon the whole, my opinion is this— -that the terms 
of the contract, and its subject-matter, are sufficiently 
stated ; but that the plaintiff has no right, according to 
the contract, to claim any good-will in the trade in 
addition to the partnership property which is the sub- 
ject of it, except what is the necessary effect of his ac- 
quiring the sole ownership in the property — certainly 
not such as to preclude the defendant from carrying oii 
the same trade, where, and when, and with whom lu;; 
pleases. 
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Noo.13.17,18. 


BISCOE V. WILKS. 


Speciilc per- 
formance de- 
creed, with 
costs, ill a case, 
where the de- 
fendant, ob- 
jecting to title, 
had been served 
with notice of a 
prior decisioivin 
a different cause 
in favour of the 
same title, 
against a similar 
objection. 



T his was a bUl for a specific performance, filed by 
the same parties as were plaintiffs in the case of 
Biscoe V. Perkins (reported, 1 Ves. & Bea. 485)., 
against Wilks^ as the purchaser of other lots of the 
same estate, and at the same sale at which Perkins had 
purchased the lots which were the subject-matter of the 
specific performance sought and decreed in the former 
cause. The present bill charged the filing of the bill 
in Biscoe v. Perkins ; that Perkins (the defendant in 
that suit), by his answer,^ alleged that the plaintiffs 
could not make a good title, for the reasons stated in 
the report above referred to and that that cause came 
on to be argued before the Lord Chancellor^ when Flis 
Lordship, notwithstanding the arguments the counsel 
for the defendant, decreed a specific performance. That 
an accurate note of His Lordship’s judgment having 
been taken by a short-hand writer, employed on behalf 
of the plaintiffs, a copy thereof was afterwards served 
on the defendant Wilksy who, nevertheless, refused, and 
still persisted in refusing, to complete his agreement. 

Wilksy by his answer, admitted that he had refused, 
and said that he did so refuse by reason that he was ad- 
vised the plaintiffs were unable to make a good title. He 
did not know whether the objection stated in the answer 
had, or had not, been insisted on by the counsel for the 
defendant Perkins at the trial of the former cause, nor 
whether the note of the Lord Chancellor's judgment 
which had been delivered to him was, or was not, accurate. 
He then stated the grounds of the objection taken by him 
to the title, which were the same as those of the objection 
taken in Biscoe v. Perkins; and he insisted that, there- 
fore, 
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fore, he ought not to be compelled to complete hi^ 
contract. 

This cause came on to be heard before the Lord 
Chancellory when his Lordship decreed the agreement 
to be specifically performed ; but upon the question of 
costs, it was suggested to the Court that the same ques- 
tion had occurred in another cause, which was then be- 
fore the House of Lords, on appeal, the name of which 
was not stated. His Lordship therefore ordered the 
question of costs to be reserved, that the counsel for the 
defendant might be at liberty to ascertain and state to 
the Court what were the circumstances of the case re- 
ferred to. 

This day the principal c>ase was again mentioned, and 
nothing was said on the part of the defendant ; when 
his Lordshiff was pleased to order that, if no case was 
produced the next day, the defendant should pay the 
costs of the suit. 

No such case being produced as that referred to, the 
order was this day made accordingly. 

Leach and Newlandy for the plaintiffs. 

Sir S. Romillyy TroweVy and Gl^ny for the defendant. 

Reg. Lib. A. 1817. Fo. 
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In case of uii> 
reasonable de- 
lay in prose- 
cuting a decree 
in a suit by 
next of kin 
against an ad- 
ministratrix, 
the Court ivill 
give leave to a 
creditor to pro- 
secute a decree 
which has been 
so neglected. 


Between WILLIAM SIMS, - - Plaintiff, 

AND 

MATILDA RIDGE, (Widow and Administratrix of 
J. II. Ridge, deceased,) J. COCKS, J. S. COCKS, 
and GEORGE RIDGE, - Defendants; 

And between the said G EORG E RIDGE, Pl a i n tiff, 

AND 

The said MATILDA RIDGE, Defendant. 

T his was a motioil, on the part of the plaintifT in the 
first cause, that he might be at liberty to go before 
the Master to whom the second cause stood referred, 
and to prosecute the said second cause as if he were a 
party thereto ; and to examine the defendant, Matilda 
Ridge^ and such other persons as he might be advised, 
upon interrogatories in the said second siiit ; and that 
the said defendant might be ordered forthwith to pay 
into Court in the second cause, to an account to be en- 
titled, The Account of J, H. Ridge^ the Intestate,” 
the amount of the money received by her from the sale 
of the intestate’s effects, and all other monies received by 
her on account thereof, lo be verified by affidavit ; and 
that the costs of the plaintiff in the firs^mentioned 
cause, and of the present application, might be taxed as 
between solicitor and client, and paid by the defendant 
out of the intestate’s estate. 

By the affidavit of the plaintiff Sims* solicitor, it ap- 
peared thal, on the 14th of November^ 1816, an action was 
commenced in the Common Pleas, at the suit of the 
plaintiff, against the defendant, Matilda Sims^ as w idow 
and administratrix, upon the joint and several bond of 
the intestate and others, for 4900/. : that the defendant, 
the administratrix, appeared to thal action, and (as the 

1 deponent 
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deponent believes) for the purpose of defeating it, con- 
fessed a judgment at the suit of the two defendants Cochs 
and the defendant George Ridgc^ for 140,000/. (which 
judgment appeared to be signed on the 19t!i of Novem^ 
bcTy 1816); and, on the 26th of the same month, filed a 
special plea of such judgment. That, in consequence of 
such plea, the deponent (the plaintiff’s solicitor) on the 
28th of the same month informed the solicitor for the ad- 
ministratrix, that his client would not be satisfied until 
the intestate’s affairs had been properly investigated, and 
that his only remedy was to file a creditor’s bill against 
the administratrix, and, on the 2d of December^ he made 
the same communication to the solicitor for the other 
defendants. That neither of these solicitors intimated 
to the deponent any intention of filing a bill, and, con- 
sequently, the deponent, on the 16th of December^ in- 
stituted the first-mentioned suit, and, on the 19tb, gave 
the solicitors for all the defendants information of its 
being instituted, and of the subject of it. That neither 
of the defendants appeared to the bill fora considerable 
time after it was filed; but, onthe27ih of 1817, 

the deponent was surprised to see an advertisement for 
creditors of the intestate to come in and prove their debts 
before the Master, pursuant to a decree in a cause of 
Ridge V. Ridge^ which was the first notice he had had of 
the existence of the second of the above-mentioned 
causes; and, if he had known of it, he should not have 
proceeded in the suit which he had instituted. It ap- 
peared that the bill in this second cause was filed on 
the 13th of December by George Ridge ^ (one of the de- 
fendants in the first cause,) as one of the intestate’s next 
of kin, claiming a share of the surplus. That, on the 
21st of December^ the administratrix put in her answer, 
without oath, and not setting out any account; and that 
the decree was made by consent, on the 23d of the same 
month. That the deponent was afterwards informed, 

i>y 
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bj^ George Ridge^s eolicitor, that the cause of Ridge 
Ridge had the same oyect with that of Sims y. Ridge / 
that the accounts should be passed, and the suit prose- 
cuted, with as little delay as possible ; and that, if the 
plaintiff Sims would prove his debt, his costs should be 
paid out of the intestate^s estate, as he had had no notice 
of (he decree. That the plaintiff consented thereto, 
and thereupon the sum of 4900/., for principal money 
and interest on his debt, and 8/. 6s. lOd. for his taxed 
costs at law, were allowed him before the Master. That, 
on the llth oi November^ 1817, the deponent made en- 
quiry at the Master’s ‘office if the examination of the 
administratrix, in the cause of Ridge v. Ridge^ had been 
carried in, and was informed of the contrary ; and that 
it appeared no warrant had been taken out, since the 
first seal, before the present term, to compel her to pass 
her accounts as administratrix. 

This statement was met by an affidavit on the part of 
George Ridge^ (defendant in the first, and plaintiff in 
the second cause,) explaining the nature of the debt, 
(a bond fide debt from the intestate to the house of Cocks 
and /Jidge, bankers,) to secure which debt the bond was 
given, on which judgment had been entered up as afore- 
said. It stated that Judgment bad been so entered up 
thereon, with the consent of the administratrix, to avoid 
litigation, an action having been previously commenced 
on the bond, and all the defendants being ignorant of 
the action commenced by the plaintiff ; and that, after- 
wards, when the plaintiff’s solicitor enquired concern- 
ing the debt, and was informed of its nature, he ex- 
pressed himself satisfied, and intimated no intention of 
instituting any proceedings to investigate the intestate’s 
accounts. ' That the affairs of the intestate being much 
embarrassed at the time of his death, and it being repre- 
sented to George Ridge y (who was the father, and one of 

the 
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the next of kin of the intestate^) that many claims on his 
estate were connected with usurious and illegal transac- 
tions, which it would be well to investigate by means of 
a suit in equity, the said George Ridge gave directions 
for such suit to be commenced, and which was com- 
menced accordingly on the Idth, and the decree made 
on the 23d of December ^ as above stated, which decree 
was duly passed and entered as soon as the same could 
be procured to be passed by the register, and interro- 
gatories for the examination of the defendant adminis- 
tratrix left in the Master’s office on the 23d, and 
allowed by him on the 31st of January following* 
That, in consequence of the advertisement for creditors, 
debts to a considerable amount had been proved before 
the Master, and, among others, the debt due to Cocks 
and Ridge as aforesaid ; and other claims to the amount 
of many thousands, had been made on the estate, which 
were then i!>a course of administration ; besides which 
there were debts due to persons beyond the seas, who 
would be excluded the benefit of the decree, unless suf- 
ficient time were allowed them to come in and establish 
their claims. That warrants were taken out on the 18th 
and 21st of July^ returnable on the 21st and 25th re- 
spectively, for the administratrix to bring in her exa- 
mination ; and the Master bad himself thought lit, under 
the circumstances, to allow her time till the 1st of 
November for that purpose. That, since the expiration 
of that time, the deponent had often applied to the 
defendant, the administratrix’s solicitor, to put in the 
examination, and he had promised to do so, stating, 
however, that the monies in the hands of the adminis- 
tratrix were to an inconsiderable amount, and that the 
assets of the intestate consisted almost wholly of a debt 
due from a person resident in the East Indies^ which 
they were taking proper steps to recover. The affidavit 
proceeded to state that the suit ot Ridge v. Ridge was 

' instituted 
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instituted for rto other purpose than that of procuring 
an account of the intestate^’s personal estate and the 
administration thereof, in a due course, under the in< 
demnity of the Court ; that no improper or unnecessary 
delay had taken place in the conduct of it ; and the 
deponent had from time to time acquainted the plain- 
tiff S7/?2s’s solicitor, with the state of proceedings, on 
whicli he never intimated any dissatisfaction, or com- 
plained of any delay, till the 11th of November j 1817, 
when notice was given of the present application. 

Sir 5. Romilli/ and Jloots^ in support of the motion, 
referred to the case of Powellv. WallzDorth (o) before the 
Vice-Chancellor^ where leave was given to a creditor 
to prosecute a suit, the decree in which had been made 
some time before, and had never been prosecuted. 

Sir Arthur Piggott andJ^owdeswelly contna, fovGeorge 
lililge^ (one of the defendants in the first, and plaintiff 
in the second cause.) 

r 

There is no instance of the Court taking out of the 
hands of the next of kina suit instituted by him, to put 
it into the hands of a creditor. The suit so /commenced 
must necessarily involve accounts of all debts and de- 
* rnands on the estate ; and the Court will take care that 
the purposes of justice shall not be defeated by it. It 
is said the estate is insolvent, and therefore there is no 
interest in the next of kin to prosecute the suit ; but no 
proof is offered of this, nor of any unnecessary delay 
in the conduct of the suit. The case cited does not 
bear out the application now made, and no other au- 
thority has been mentioned. 

(a) 2 Madd. 183. 
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Jlgavy for the defendant, the administratrix. 

The motion, as against Mrs. RidgCy must certainly 
be refused. The Master thought fit to give her till the 
last seal to put in her examination, and no time has 
since elapsed to justify such an application. 


1817. 


Sims 

V. 

UlDOE. 


Sir S. Romilly in reply. 

I certainly do not recollect any instance of this sort 
of application being granted ; but it is surely even more 
consistent with reason to allow a creditor to prosecute 
a suit commenced by the next ofi kin (where there has 
been delay in the prosecution) than to prosecute a cre- 
ditor’s suit. In many instapees, it may be for the in- 
terest of the next of kin to delay proceedings : but tfiat 
cannot be the case with a creditor’s suit. The present 
case is very peculiar. Here the next of kin suing is 
also a princi[Tal creditor, and he chooses to file the bill 
in the character of next of kin, and not of creditor. 
1 admit that it. depends on the question, whether there 
has, or has not, been any improper delay : but here, 
how can they account for the delay between the settling 
of the interrogatories and taking out the warrants for the 
widow’s exatnination ? If any excuse for delay is aiforded 
by the circumstance of the great debt coming from 
India^ that, at least, affords ground for the appointment 
of a receiver, which ought to have been applied for. 

The Lord Chancellor. 

It is admitted, that if the suit, which this is an appli- 
cation for leave to prosecute, had been a suit commenced 
by creditors on behalf of themselves and all other cre- 
ditors of the intestate, the application would not have 
been very unusual. Undoubtedly, the practice ought 
to be so ; because one creditor may very well be the 
'friend of the party or his representative, and inclined 

unjustly 
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unjustly to ftvourthe estate; and the Court will go 
further, for the purpose of prompting to diligence, even 
to the extent of giving costs to the party making the 
application. 1 remember when, where a decree bad 
been obtained by a residuary legatee^ a creditor was 
not allowed to come in under such decree ; and it was 
determined that he should be admitted to do so, upon 
principles fully as much applying to the case'of the next 
of kin suing an administratrix, as of a residuary legatee 
suing an executor. Supposing, therefore, there should 
be no authority at all to be produced in favour of this 
application by a creditor, where the suit has been in- 
stituted by the next of kin, I should yet have no hesita- 
tion in saying that he oughj; to be allowed to prosecute 
the suit, if there is sufficient proof of want of reasonable 
diligence. Formerly, by bringing an action, a man 
might have recovered a debt due to him from the es- 
tate of the deceased. But if, according ihe present 
practice, he may be prevented by the institution of an 
amicable suit, it is obvious what will be; the case with 
all creditors, unless leave is given them to prosecute 
in the event of improper delay. 


[In the present case, His Lordship made no imme- 
diate order, but was pleased to direct that the motion 
should stand over until the second seal after Term, when 
the plaintiff was to be at liberty to state to the Court 
how the examination had in the mean time been pro- 
ceeded with.J 


It appears from the register’s book, that an order was 
afterwards made, (it should seem by consent,) that the 
defendant do, within four days after personal notice 
thereof to her clerk in Court, put in her examination 

to 
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to the interro^tories allowed by the Master; or, in 
default, a serjeant-at-arms should apprehend her, and 
bring her to the bar to answer her contempt ; whereupon 
such further order should be made as should be just. 

Reg. Lib. B. 1817. foL 617. (Nov. 25, 1818.) 
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DIPPER V. DURANT. 

T his was a bni for an injunction to stay proceed- 
ings at law. The common injunction had been 
obtained ; and the defendant had since put in an an- 
swer, to which exceptions were taken. 

Treslove^ for the plaintiff,* now moved, as of course, 
for leave to amend, without prejudice to the injunc- 
tion, and that the defendant might answer the amend- 
ments and exceptions together. The register had 
expressed a doubt whether this was a motion of course : 
but Treslove said he apprehended that it had been 
expressly decided so to be by his Lordship. 

The Loim Chancellor 

Said that it was of course, so long as the defendant 
had not put in a further answer (a ) ; and made the 
order accordingly. 


Nov. 28. 

Amendment of 
bill, after ex- 
ceptions allow- 
ed, and not 
answered, does 
not prejudice 
an injunction 
previously ob- 
tained. There- 
fore, a motion 
of course for 
leave to amend, 
and that de- 
fendant may 
answer amend- 
ments and 
exceptions to- 
gether. 


Reg. Lib. A. 1817. fo. 120. 

In the order, nothing is said as to the injunction 
being saved; which agrees with the case before the 
Vice-Chancellor referred to in note(o), 

(a) See Adney v. Floods sary ; for in this case the 
1 Madd. 449, where the Vice- amendment would, not affect 
Chancellor says, the words the injunction. It was there 

without pr^udice to the moved specially upon notice, 
injunction” were unneces- 

VoL. Ill, H h 
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1817 . 


Rolt.s. 
Dec^ 2 . 


BURKETT and WIFE (and Others) PtAiNTiFfsj 

AND 

RANDALL (and Others) - Defendants, 
(Ry original bill and bill of revivor.) 


Bill by devisees 
praying a con- 
veyance upon 
the ground of 
an alleged equi- 
table title in the 
testator origin- 
ating in an a- 
greement, which 
was denied by 
the answer, but 
su])portcd by 
evidence of 
ownership, as 
the receipt of 
rents and pro- 
fits, &c. 

Issue directed 
to try whether 
the testator was 
at Ills death be- 
neficially enti- 
tled. 


T he bill stated that John Soan (defendant to the 
original bill,) being seised in fee of the premises in 
question, subject to a lease for twenty-one years com- 
mencing at Christmas 1787, agreed to sell the same, 
subject to such lease, to his brother Thofnm Soan, for 
500/. That, in pursuance of such agreement, he deli- 
vered up the title-deeds, and received the purchase- 
money, but no conveyance had ever been made. That 
Thomas thereupon entered into receipt of the rents and 
profits, and on the 4th of July, 1797, he, {Thomas) as 
owner of the premises, granted a lease for ten years, 
and on the 26th of May, 1800, a fuiiherJease for forty 
years, to the then tenant under the lease of 1787, on 
the surrender of his original lease ; and that botli the 
new leases were subsequently assigned to Leaver, (one 
of the plaintifls) who was in possession under the same. 
That, in 1810, Thomas died, having by his will given 
to his brother John the rents and profits .of these pre- 
mises (among others) for his life ; and the residue of 
all his property, real and personal, in Irust for the 
plaintiff Harriet Burkett, and having appointed Smith 
and ilibbert (plaintiffs) and their heirs, &c. trustees 
and executors, who proved the will. The bill further 
stated that in Hilary term 1812, the defendant John 


Soan commenced an action of ejectment against the 
plaintiff Leaver ; the term for whicli the original lease 
of 1787 was granted having expired in 1808, and no 
claim being then set up, nor any call made on Thomas 
Soan during his life-time to account for the subsequent 
rents and profits. The bill prayed that the defendant 

might 
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moight be decreed to make to the plaintiffs (Smith and 
Ilibhcrt) devisees in trust of Thomas Soan deceased, a 
proper conveyance, subject to the life interest of the 
defendant under his will ; a reference to the Master to 
settle such conveyance, and an injunction to stay pro- 
ceedings in the ejectment. 

The defendant t/o/in Soan having died, the suit was 
revived against his representatives, who, by their answer, 
stated that the title deeds were delivered by the said 
defendant to his brother Thomas only in order to 
make him a qualification for a sporting licence. They 
denied the alleged agreement, and .also denied that the 
defendant had received any consideration. They in- 
sisted that, if any leases had been madeby Thomas(^hon{ 
which they knew nothing) they were fraudulent and 
void; and although they admitted that Thomas had becMi 
in receipt of the rents and profits, they said that he 
received the same only as agent for, and duly accounted 
for the same with, the defendant ; or, if he diii not 
always duly account, that it was only by the permission 
of the defendant lliat he was allowed to retain tlie same. 
And they further* added that by his will the said de- 
fendant had given these premises (among others) to 
the then defendants (his representatives) expressly on 
trust for sale. 

The anstver was replied to, and the plaintiffs went 
into evidence in support of the allegations in their bill ; 
which evidence was altogether circumstantial as to acts 
of ownership, &c. particularly as to Thomas having lum- 
self redeemed the land-tax. 

The cause now coming on to be heard, Sii^ S. Ro- 
milli/y Ilart^ and RoupeM^ for the plaintiffs, pressed for 
an issue. 

H h 2 ' Cooke 
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Cooke and Fisher^ for the principal defendants, op- 
posed this application, insisting that there was no suf- 
ficient ground for directing an issue ; — besides that, how 
was a court of law to determine, whether the plaintiff 
had an equitable interest? That the true question, 
whether the plaintiff had made out a case to entitle him 
to a specific performance, was for this Court to de- 
termine; and, if not, the bill must be dismissed. 

Sir S. Romilly, in reply. 

The bill is not fora specific performance, but to have 
a conveyance of the legal estate from parties who 
arc mere trustees, upon the ground of an alleged equit- 
able title ; and the singlp question is whether, if the 
evidence is not suflicient to induce the Court to decree 
a conveyance, there is not at least enough to send it to 
a court of law to determine in whom the right to have 
the legal estate in the premises is vested .^and he referred 
to a case of Richmond v. Hughes^ before the Lord Chan- 
cellor, where such an issue as was nowi sought had been 
directed. 

The Mast Ell of Ihc Rolls thought it was quite im- 
possible to say that this was a case in Which the bill 
ought to be dismissed, and at the same time held that 
the question upon the evidence was what this Court 
could not determine. It was therefore proper that an 
issue should be directed. 


An issue was directed accordingly, “ Whether the 
testator Thomas Soon was, at his death, beneficially 
entitled to the premises in question.” ' 

Reg.Lib. A. ISir.fo. 1050.b. 
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EVANS RICHARDSON. 


1817. 
Dec. 6* 


T he plaintiff and Jefendant were citizens of the 
United States of .^imenca; the plaintiff a native 
of America usually resident there; the defendant a 
Scotchman usually resident in England. 

In Od. 1814j during the war between England and 
the United States, the plaintiff and defendant, being 
then in America^ entered into a nfercantile contract by 
letter for the exportation of goods from England to 
America on their joint account, and the goods were to 
be shipped by the defendant, provided a peace was 
noi likely to take place between the respective govern- 
ments soon after his arrival in England^ 

When the defendant arrived in England^ there were 
strong reports » of peace, but no certain intelligence. 
The defendant therelbre shipped the goods. About the 
time the goods were shipped, preliminaries of peace 
were signed, and before the shi[» actually sailed, it was 


Agreement be- 
tween a citizen 
of the United 
States and an 
American and 
English subject 
for the export- 
ation of goods 
from England 
to America on 
their joint ac- 
count in time of 
war, ^‘provided 
a peace should 
not bo likely to 
take place at the 
time of shipping 
the goods/* 

On a bill for 
an account, as a 
set-off against a 


publicly knoM^n that peace had taken place. Disputes separate de- 
having afterwards arisen between the plaintiff and the maud, for which 
defendant, the defendant brought an action against the defendant 

plaintiff upon a separate demand, and soon afterwards brought an 

the plaintiff filed his bill, claiming a right to set off his 
share ot the profits of the joint transaction against what injunction 
was due from him on the separate demand, and praying which had been 
an account of the profits of the joint transaction which obtained on the 

filing of the bill 

was dissolved, on the ground of its being an illegal contract ; although 
the goods shipped in pursuance of the contract did not sail till after 
a peace was made, and although the defendant had not relicil on the 
illegality of the contract as a ground of defence; the Court itself set- 
ting up the objection. 


had 
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1817. liad been received by the defendant ; and an injunction 
to restrain proceedings in the action. 

IllvANft 

V, 

KiciiAiiDsoN. The injunction was obtained for want of answer. An 
answer was afterwards put in, — stating a correspond- 
ence, from which it was inferred that the contract had 
been abandoned. 

An order Nisi to dissolve the injunction having been 
obtained, Sir #S. llomilly and Pep^s^ for the plaintiiT, 
now shewed cause against the injunction being dissolved ; 
, contending that the ‘correspondence stated in the an- 
swer did not amount to an abandonment of the contract 
on the part of their client. 

Leach and BieJeersteth for the defendant were stopped 
by the Lord Chancellor, who said, 

This is a contract, entered into between an American 
citizen and a person being both an American and an 
English subject, for a trading to America during time 
of war. 

For the plaintiff, 

» The correspondence in which it originated was in 

limeof war : but no actual trading took place till after 
a peace had been made 

The Lord Chancellor. 

The bargain was made for a trading to bo carried on 
in fraud of the laws of the country. 

For the plaintiff. 

The 'defendant has made no such objection. 

The Lord Chancellor. 

It is of no consequence who makes the objection. It 

the 
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the party has not, the Court will set it up. The plain- 
tifT’s letter, upon which the contract is founded, ex* 
pressly says, “ The vessel to be chartered, provided 
peace is not likely to take place.” The first thing you 
have to do is to shew your contract, and, to do this, 
you produce a letter, in which you yourselves say, that 
if peace takes place, you will have nothing to do with 
the subject of it. Whatever the defendant may think 
proper, 1 am satisfied that the Court ought to raise the 
objection. The contract subsisting between the parties, 
was a contract to defeat the laws of the country. 


1817. 

Evans 

V. 

Richardson. 


For the plaintiff. 

At the time the goods were shipped, — at all events 
before the ship sailed,— there was peace. 

The Lord Chancellor. 

t 

But no new contract had been entered into. 

ft 

For the defendant. 

Your Lordship then will dissolve the injunction ? 

Sir Sam. Romillt/ for the plaintifil 

No — The Court refuses to interfere, and will there- 
fore leave the parties as they are. . 

The Lord Chancellor. 

Let the injunction be dissolved,— I leave both parties 
to their remedy at law. 


Keg. Lib. 1817. A. fo, 353. 



472 


CASES IN CHANCERY. 


1817. 

Nov. 24, 25. 
Dec. 6. 


WILLIAM WILLIAMS, Esquire, Plaintiff; 

AND 

G. T. STEWARD, Esquire, and Others (Commis- 
sioners of Taxes, and for the Redemption of the 
Land-Tax), and GEORGE ISTED, Esquire, 

Defendants. 


T he bill stated that, by an act passed in the 42d 
year of the King (a), intituled, An Act for con- 


Construction of 
the Acts for re- 

demption and golidatinff the provisions of the several acts passed for 
sale of the land- i x- j i r i i 4 - * 4. 

tax with refer redemption and sale of the land-tax into one act, 

ence to the ' further provision for the redemption 

nature of the and sale thereof, and removing doubts respecting the 

biddings in- right of persons claiming t6 vote at elections for knights 

tended to be of the shire, and other members to serve in parlia- 

made, and con- jjj respect of messuages, lands, or tenements, 

tract to be en- land-tax upon which shall have been, redeemed or 
lered into, un- ‘ 

der the proyisions of 42 6r. 3, c. 116« s. 154. 

No express direction, nor any thing to be inferred as to general policy 


or intention, whether such biddings, subsequent to the first bidding, 
are to be public or secret, nor as to the particular form. 

Commissioners under the act merely ministerial. No remedy 
against them, therefore, in this Court; but only by, either mandamus in 
the Court of K. B., (as to which doubtful,) or suit in Exchequer, in 
such cases as are not especially provided for by the Act. 

A. having bid 60 per cent, above the ^rst offer (publicly made accord- 
ing to the directions of the act), and B, having subsequently bid one 
per cent, above the offer of any other person,” quisre if B,*s offer be 
valid and binding as the highest offer, within the words and meaning of 
the act. And it seems that it is so. 

But if B.’s offer rs invalid, is still not the highest offer” within 
the meaning of the act. Still less is B, to be taken as a trustee for A, 
in such case. And upon these grounds, a bill by A. against the com- 
missioners, and against B., to have his contract established, being de- 
murred to by the commissiolners, the demurrer was allowed. 

(a) 4^ Geo, 3. c. 116. amended by 46 G, 3. c. 133. 


53 G. 3. c. 123. 54 G. 3. c. 173. 


purchased,’^ 
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purchased/’ and by virtue of other acts of parliament 
made for that purpose, any persons are empowered to 
purchase or redeem the land-tax charged on any lands 
in Great Britain as fee-farm rents, according to cer- 
tain modes, and in the manner, and by the means, and 
according to the several provisions therein, and particu- 
larly in the 154th section of the said act mentioned, (a) 

That 


(a) 43 Geo. 3. c. IIG. 
s. 154. The provisions of 
this long and complicated 
clause in the act, which are 
very imperfectly abridged in 
the marginal note annexed to 
it in Pickering*^ edition of 
the Statutes, are, in sub* 
stance, as follows 

Persons desirous of pur- 
chasing the land-tax charged 
upon any minors, &c. to 
make out and produce to 
any two of the commissioners 
of land-tax in England, or 
commissioners of supply, or 
chief magistrate, in Scotland, 
acting in and for, or of, 
the district within which the 
same shall be situate, a date^ 
ment iu writing of the land- 
tax proposed to be purchased, 
and of the manor, &c. where- 
on the same is charged. — The 
said commissioners, or chief 
magistrate, thereupon to as- 
certain the amount of such 
land-tax, and to grant to 
the person or persons apply- 
ing a certificate thereof in 
the form prescribed in sche- 
dule (A.) to the act annexed ;* 
such certificate to contain the 


description of the manors, 
&c. and where situate, the 
names of proprietors, and, 
where separately assessed, to 
distinguish the amount of 
each separate assessment. — 
The person or persons apply- 
ing to produce such certifi* 
cede to the commissioners 
acting in execution of this 
act by virtue of His Ma- 
jesty’s warrant ; and, where 
the land-tax proposed to be 
purchased shall not exceed 
to give notice in writ- 
ing to such commissioners 
whether the consideration is 
proposed to be in stock or 
money, and, if in money, 
whether to be paid at once 
or by instalments, and when. 
—The said commissioners 
under the act authorised and 
required to examine and 
amend such certificate, if ne- 
cessary ; and thereupon to 
cause notice in writing to be 
fixed on the church^door of 
the parish or place where the 
manors, &c. shall be situate, 
of the oiler so made at least 
fourteen days before any con- 
tr 9 :ct shall be entered into by 
them 
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That the defcndanta, Steward and others, were im 
March 1814, and continued to be at the time of filing^ 

the 

them for the sale thereof — and upon the transfer to the 

Jn case no other otfer made commissioners for the reduc- 
within the said fourteen days^ tion of the national debt, of 

exceeding the ofier so made the stock, or such proportion 
as aforesaid by at least one thereof as shall be agreed to 
per cent., then it shall be Zato- be the first instalment ; and 
fill for the said conynissioners (in cases where the consider- 
to contract and agree with the ation shall be monei/) upon 
person or persons first o/fer- production of such to 

ing according to the direc- the receiver-general of the 
tions of the act. — But, if any county, &c. ; and upon pay- 
other person or persons shall, ment to him of such consi- 
within the aforesaid period, deration ; every such per- 
ofler to purchase at a price son or persons to be entitled 
exceeding the first ofier by to such certificates or receipts 
one per cent, at the least, then from the govei^or and com- 
it shall be lawful for the said pany of the Bank, or from 
commissioners, and they are such receiver-general, &c. as 
requiredyio contract and agree by the act before directed in 
for the sale to such person or cases of the transfer or pay- 
persons who shall, within ment of the consideration 
such period^ oifer the highest for the redemption of any 
price for the purchase. — The land-tax. (a) — sjpon the re^ 
said commissioners to cause gtstrp of such contract^ and 
to be inserted, in everp such also of the ceriijicaic of such 
contract^ the description of commissioners of supply or 
the manors, &c,, and other chief magistrate, in the man- 
jiarticulars thereinbefore di- ner directed by the act, (/y) 
reeled to be inserted in S7ich the manors, &;c., to be wholly 
certificates,— IJ [low the pro- freed and exonerated from 
<1 action of such contract at such land-tax and all further 
the Bank (in cases where the assessments thereof, from 
consideratiori shall be stocky) the same periods as therein 

(r/) That is, according to the forms presciibed in sche- 
dules (E.) and (h\) to the act annexed. See s. 38. 

(^b) Sect. 104. 


1817. 


Williams 

V, 

Steward* 


directed 



CASES IN CHANCERV. 


475 


the bill, commissioners under the acts aforesaid, and 
thereby empowered to contract with any persons for the 
sale and purchase, or redemption of the land-tax, and 
to execute proper conveyances ; and that, in March 
J814, the defendant Steward bid for the land-tax charged 
on all lands and premises in the borough of Wet/mouth 
and Mdcombe Regis^ and fourteen days’ notice of such 
bidding was fixed on the church-doors of the respective 
parishes according to the directions of the statute. 
That various other offers for the purchase of the said 
land-tax were made to the commissioners, and, among 
others, the plaintiff caused m offer or bidding in 
writing to be made to the commissioners for the same,^ 
which offer was charged to be made according to the 
directions of the act, and was the higliest offer or bid- 
ding made as aforesaid, and, as such, ought to have 
been accepted by the commissioners ; and was to the 
following ^ect : 


1817. 

Williams 

V. 

Steward, 


List of tthe houses, lands, &c. in Melcomhe Regh^ 
the land-tax of which Mr. G. T. Steward has offered 
to purchase as fee-farm rents, and on which I make 
an additional offer. Should there be any error in 
the descriptions or the sums charged, I trust I shall 
not be thereby prejudiced; my offer being for the 
same premises as Mr. G. T. Steward^ Then fol- 
lowed a list, containing the names of the proprietors and 


directed in cases of redemp^ 
tion of land-tax. — The re- 
spective purchasers, their 
heirs, &c. to be entitled to 
demand and receive, and to 
be taken as being in the 
actual seisin and possession of 
a Jee-farm rent equal to tjie 
amount of the land-tax pur- 


chased, to be issuing out of 
the manors, &c. whereon 
such land-tax was charged ; 
and to have priority of secu- 
rity on such manors, &c. in 
respect Ihereqf. — Provided, 
&c. the sale of such land-tax, 
not to affect the right of the 
King to arrears.” 


occu- 
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1817. 

WlHIAMS 

V. 

Stcwabd. 


eccupierff) and of the premises charged with the 
and the sums not exonerated, to which was annexed the 
offer, as follows : ** I do hereby give notice, that I am 
desirous of entering into contracts for the purchase of 
the land-tax contained in the annexed list, as fee-farm 
“ rents, for each and every of which, separately and 
distinctly, I offer to pay to the receiver-general 
for the county of Dorset^ or his deputy, such a sum of 
money as shall exceed the price or offer first offered 
or made by Mr. G. T. Steward^ by 60/. per cent.j to 
be paid by one instalment on or before the 21st 
“ of jdpril next, or so. soon as the contract may be 
' completed. Wm. Williams.^'' 

That two persons of the name of Weston having re- 
spectively offered to become purchasers of the land-tax 
of certain premises in the same parishes, the plaintiff 
also made distinct offers in writing to piirchasc the 
land-tax of these premises at a like advance of 60/. 
per cent, in the same manner as with respect to the offer 
made by Steward ; and that on the 7th of June^ 181^^ -> 
lie received a letter from the secretary to the commis- 
sioners, written by their direction, informing him that 
they had received a higher offer for the purchase of the 
several sums contained in all the said lists, and had en- 
* tered into contracts for the sale thereof to the person 
who made the highest offer for the same. 

The bill then stated, that it was alleged by the com- 
missioners, that the defendant Isted was the person 
alluded to in the above letter, and that /s/ed’s offer was 
an offer of one per cent, above the offer of any other 
“ person^^^ without reference to any specific offer, bid- 
ding, or suln of money whatever. 


The bill also staled certain minutes and reso- 
lutions 
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lutioTis made by the commissioners^ on the 24th of 
March^ 1814, at a board for the affairs of taxes, among 
which was the following : — That no notice of tlie 
terms offered by any other person, or persons, than 
the notice required by the act, 6f the first offer made, 
is required by the act to be given to any of the parties 
who have offered a higher price ; and that the board 
will not communicate, to any of the parties offering 
“ such higher price, the price offered by any other of 
the parties.” 

The bill then proceeded to^ state a correspondence 
which passed between the plaintiff and the secretary te» 
the commissioners on their behalf, on the subject of the 
said offer and purchase,’ in the course of which the 
plaintiff protested against the acceptance of Istcd's 
offer, and insisted upon his right to the contract ; and 
the coramkisioners, notwithstanding, rejected the plain- 
tiff’s offer, and accepted that of istedy and entered into 
one or more contract or contracts with him on the 
footing of such offer ; Jsted insisting that, by virtue 
thereof, he was well entitled to have the land-tax so 
contracted for conveyed to him, and to hold the same as 
fee-farm .rents under the act, and the commissioners 
threatening to convey the same to him accordingly ; 
wliereas the plaintiff contended, that an offer, or bidding^ 
to purchase, within the intent and meaning of the act, 
must,' and ought to be, the offer of a certain sum^ and 
not an offer, the amount of which cannot be ascertained 
but by reference to probable offers, which may be made 
by other persons ; that the said offer of Isted was irre- 
gular and unjust in itself, with respect to the public, 
and not within the true intent and meaning of the act, 
and ought to be considered as illegal and void; and 
that the commissioners, in accepting the same, had 
acted under a mistake of the true intent and meaii- 
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1817, iuff of the act, and under an erroneous construction 
thereof. 

Williams 

t;. 

SiEHAiiD. Upon these grounds, the bill prayed a discovery 
from the defendants (the commissioners) of all such 
offersand biddings, and ofall letters, &c, relative thereto, 
in their possession ; and that the defendant Jsler/ might 
set forth by what contract, or deed executed, &c., he 
claimed to bold the land-tax so alleged to be purchased 
by him, and the date, &c., and might produce the same. 
And it then proceeded as follows, viz. that, under the 
circumstances aforesaid, your orator may be declared 
entitled to the benefit of his said oflers or biddings so 
made to the said defendants (the commissioners) as 
“ aforesaid, for the purchase ‘of the land-tax aforesaid ; 

and that the said defendants (the commissioners) may 
“ be directed to enter into [iroper contracts with your 
orator, and execute to your orator ])ro(rer convey- 
ances of sucli land-tax contained in hi.s said ofler as 
aforesaid, your orator ollering- to perform the said 
ofler on his part, according to the directions of the 
“ said recited act of parliament. And tliat in the mean 
time the said defendants (ihe commissioners) may be 
restrained, by the order and injunction of this Court, 
from contracting with or conveying in any manner to 
the defendant, George Islcd^ or any other person 
except your orator, any part of the said land-tax. 
And, if it shall appear that the said commissioners 
have accepted the said ofler or bidding of the cle- 
fendant Jsted^ and have entered into any contract 
with him, or executed to him any deed or instrument 
conveying such land-tax, or any part thereof, upon 
the ground, or in pursuance of his said ofl'er or bid- 
ding, then that it may be declared tliat the said dc- 
fendants (the commissioners) have acted ujider a mis- 
take of the meaning, and under an erroneous cou- 

slruction 
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struciion of the said act of parliament, and that the 
said offer or bidding of the defendant Isicd may be 
declared to have been irregular and Illegal, and not 
valid, under the terms and provisions of the said 
act, and ought not to have been acted upon by the 
said commissioners, in preference to your orator’s 
said offer or bidding. And that the said contract or 
conveyance to the said George Isted may be declared 
to have been granted by mistake, and improperly, 
and that the same may be set aside, or, if the Court 
shall be of opinion that the same cannot be set aside, 
then that the said George Isted may be declared a 
trustee of the land-tax so conveyed to him for your 
orator, and may be decreed to convey the same to 
your orator, and deliver over to your orator all and 
every such deed or conveyance thereof so executed 
by the said commissioners, your orator offering to 
pay such j«st and proper charges and expenses as the 
Court shall think the said defendant {Islvd) is eu- 
titled to have repaid to him in respect of the said 
matters; and, in the mean time, that the said defend- 
ant {Isted) may be restrained (by injunction) from 
selling or conveying, &c. to any person except your 
orator, and that all the defendants may be decreed 
to join in executing all proper contracts and convey- 
ances, as may be necessary under tlie said acts, or 
otherwise, for conveying and assuring the said land- 
tax to your orator, according to the terms of your 
orator’s said original offer or bidding, and as this 
honourable Court shall direct.” 

All the defendants appeared to the bill, and the de- 
fendants (the commissioners) put in a general demurrer, 
which was argued before his Honour the Vice Chancel- 
lor, on the 2Ist of Julj/y 1815, when his Honour was 
pleased to* allow the same. 


1817. 

Williams 

V. 

SXEWAIID. 


From 
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1817. 

v^v-*w 

Williams 

V, 

SxiiWAKXJ, 


From the order of the Vice-Chancellor allowing this 
demurrer, the plaintiff appealed ; and the appeal came 
on now to be heard. 

The SoUcitor-Generaly and Bell, in support of the 
demurrer, and of the judgment appealed from. 


This bill cannot be sustained i firsty as it is a bill, in 
nature of a mandamusy to compel the commissioners to 
enter into a contract; and, secondly y because, if a con- 
tract should be said to have been in &ct made, this 
Court is unable to compel the performance of it ; and 
this, upon two grounds; first, because the commissioners 
are officers, or agents, of the crown, and, secondly, 
because, supposing a bill would lie, the Court of Ex- 
chequer would be the only Court of competent juris- 
diction, Lastly, considering the case on the merits 
disclosed by the bill itself, there is no equity, inasmuch 
as the bill states isied to have made a higher offer than 
that made by the plaintiff. 

Firsiy If there is any remedy, it must be by man* 
damns. The bill is not to compel the commissioners 
to perform a contract already entered into, but to 
compel them to enter into a contract. If the commis- 
sioners have acted corruptly or fraudulently, they may 
be made amenable by a criminal prosecution, btit no 
civil suit will lie against them. 


Secondly y Rut supposing this to be a bill for the spe- 
cific performance of a contract, and that the piaintifi' 
was in fact the highest bidder, it becomes a very im- 
})ortant question, whether tliis Court can entertain such 
a suit agafnst these commissioners, they being officers of 
the Crown. The ground of the jurisdiction of a Court 
of Equity, in matters of contract, is, that the plaintiff 

can 
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can have no adequate remedy at law. But it was form- 
erly considered as the settled practice, that a party must 
first establish his right at law, in order to entitle him to 
equitable relief. Thus, it is laid down by Sir Thomas 
Clarke j M. R., as reported by Ambler («), that it was the 
practice, before the time of Lord Somers^ to send the 
party to a Court of Law, and, if he should recover in 
damages, then a Court of Equity would entertain his 
suit. [See Sel. Ca. Cha. 67. 69.j There are cases, un- 
doubtedly, where the Court will maintain the bill, not- 
withstanding some formal objection which would pre- 
clude the party at law, as the lapsetof time, &c. But the 
true distinction is, that the subject-matter must be such 
as would enable the party to recover in damages ; but 
where the subject-matter is otherwise, a Court of Equity 
cannot interfere. So then, in this case, there can be no 
relief in equity, because an agent of government, making 
contracts on bdialf of the public, is not liable to be sued 
ill respect of those contracts. Macbeathv.Haldimand{h)^ 
Unwin V. TVolscfey. (c) Nothing also is more clear than 
that a bill cannot be maintained against a mere agent, 
w ithout bringing the principal before the Court. Here, 
the Attorney-General is not a party ; and on this 
ground, also, a demurrer would have held, although we 
are precluded from relying upon it in the present in- 
stance, the demurrer being a general demurrer for want 
of equity, and not for defect of parties. And yet if, as in 
the present case, improper parties are made defendants, 
as agents, and the principal is not before the Court, even 
though the bill might have been sustainable against the 
principal, yet a demurrer for want of equity will hold. 

(a) In the case of Dodsley (b) 1 T. R. 

T. Kinnersle^j Amb. 406.; (c) 1 T. R. 174. See 

and see Harnett v. Yeildingy gar v* Morley^ ante, p. 

^ Scho. & Lef. 549. 553. 

VoL. III. I i Thirdly^ 
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Thirdly^ if such a suit can at all be entertained, the 
Court of Exchequer, and not the Court of Chancer) ? 
must be the proper Forum. It may be objected, that 
this would be the ground of a plea, not of a demurrer. 
But, according to Lord Rcdesdale(a), “ where it appears 
on the face of the bill that some other Court of Equity 
has the proper jurisdiction, the defendant may de- 
^‘nuir to the jurisdiction of the Court of Chancery.” 
That the Exchequer is the only court of competent ju- 
risdiction in matters of revenue is certain. 1 Inst. 1 12. 
Brown v. Tnmt. (Jf) 


But, lastly^ there is no ground for the allegation that 
the offer made by Istcd\% inconsistent with the provisions 
of the statute, or such as the commissioners ought to 
have rejected. It is not pretended that if the offer had 
been to give one per cciit. beyond the offer made by the 
plaintiff, that would be good, as being liufliciently re- 
duced to certainty : and the offer actually made by the 
plaintiff, and which he insists upon as t,he highest valid 
offer, was precisely of the same nature. Then why is 
not the present offer equally specific ? it is an offer to 
give one per cent, beyond, what ? — beyond the highest 
offer yet made — the offer actually affixed to the churcli- 
door. It may be objected that, if another person had 

madea similar offer, the two offers would have amounted 

. . f 

to nothing, and the commissioners could have accepted 
of neither. So if, at an auction, two persons, at the 
same time, bid the same sum, tlie two biddings amount 
to nothing. But it isenougli to say that, in the present 
instance, no such case has arisen. 


(a) Mitf.p. 133, 134. (1st seem to give to any person 

Ed.) In iSote, it is said, the privilege of being sued 

the Court of Exchequer, as there, 
a Court of Equity, does not (h) 2 Vern. 426. 


[The 
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{The Lord Chancellor. 

It was never doubted, in sales of that description, 
which, in the North of England, are denominated can- 
dlestick biddings, where the several bidders do not 
know what the others have offered, that a bidding of 
one per cent, more than any other person has offered, 
would be binding on the person who makes it. ] 


1817 , 

Williams 


t). 

SlEWAUD. 


For the defendant. 

Hut, besides, here is a contrapt with third persons, 
(and those third persons the puldic,) who arc not re- ^ 
presented in this Court. Then, if tlicy would make 
Jsied a trustee for them, they must adopt all his acts. 
The ground on which they proceed against him is, that 
the contract is not valid. Then they must place him 
in the same skuation as if the contract had not been 
made ; — but how can they do this with reference to the 
public, for whose benefit the contract was made ? If 
there is any power in any Court over the commis- 
sioners, as servants of the public, it must reside in the 
Court of Exchequer, and in that Court only. 


When the case was before the Vice-Chancellor, it 
was compared to Speer v. Crawler (a) ; w here the Lord 
Chanclllor overruled a demurrer to a bill against com- 
missioners under an inclosing act by the lord of the 
manor adjoining that where the lands to be inclosed were 
situate ; to which suit the lord of the last-mentioned 
manor, who was also tenant to the plaintiff of his (the 
plaintiff’s) manor, was likewise made a defendant ; but 
that decision does not apply to this case, being grounded 
expressly on the peculiar relation between the? parties; 
whereas the present case must be considered as if, in 


(a) 17 Ves. 31C. 

Ii2 


that 
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that cited, the commissioners only, and not Taylor 
also, had been before the Court. 

The relief here prayed is more than this Court can 
give, and yet is inadequate to the purpose of doing 
complete justice between the parties interested : and if 
any Court of Equity can interfere in the matter, it must 
be one having power to go much further than this Court 
can do upon any supposition. 

Sir S, Romitly, Trower, and Phillimore, for the 
appellant (the plaintiff.) 

First, as to the merits ojT the case, independently of all 
objections in point of form. This is a question of very 
great importance to the public ; and the facts must be 
taken to be, as stated by the bill, and as allowed by the 
demurrer, without dispute. Now, the* offer made by 
Jsted, as it is represented by the bill, is an offer of one 
per cent, above the offer of any other personf not ex- 
pressing whether it is meant to refer only to such offers 
as had already been made, or to extend to and include 
all offers which might be made at any subsequent period 
within the fourteen days. It is now settled, that, if a 
plaintiff is entitled to any part of the relief prayed by his 
bill, it is not necessary to shew that he is entitled to all 
the relief prayed by it. /s/frfhad notice of the plaintiff’s 
prior equitable title. lie has not joined in, the demurrer. 
So far, therefore, the equity of the bill is not disputed 
by him, and, till he disputes it, he must be considered as 
a trustee for the plaintiff. He has, indeed, a right to have 
the commissioners brought before the Court, in order to 
ascertain whether he has any relief against them — and 
this is the ground upon which the present bill was filed. 
But, to proceed to consider the case upon the arguments 
that have been used in favour of Isied\ as a legal offer. 

The 
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The question is, not whether it was a certain offer — whe- 
ther it might, or might not, be frustrated by another 
similar offer being made— but whether it is, or is not, 
according to the provisions of the legislature — whether 
it is that sort of offer which the legislature requires, 
according to a true construction of the act referred 
to. The intention of the act, in prescribing the 
mode of bidding enjoined by it, was, that every man 
might have the opportunity of judging what he himself 
could afford to give, and what other persons were likely 
to give ; and it was thought that, by several persons 
making their sealed offers, withqut communication to 
each other, the public would probably obtain the most 
that could be gotten. If so, this offer of Isted is quite 
contrary to the spirit and ‘intention of the legisla- 
ture. It cannot be an offer within the act, which 
meant to provide for placing all bidders upon an equal 
footing in mabing their offers ; and, when it is considered 
how many similar contracts are entered into by officers 
appointed by and on behalf of the public, it is impossible 
to be blind to the consequences of such a device being 
suffered to succeed. The case of a bargain between 
man and man is very different; yet, in the sales alluded 
to as commonly practised in the North of England^ it 
may very well be questioned, whether such a sort of 
bidding would not be rejected, as being altogether dif- 
ferent from that to which the parties were invited. In 
this case, the sale contemplated by the legislature was 
something of a nature quite distinct from a sale by 
auction, to which, however, it would be converted, 
were this to prevail. The words of this offer are suf- 
ficiently extensive to include all offers to be made here- 
after;— but can it be contended that every subsequent 
offer would in fact be nugatory to the person making it, 
and only tend to enhance the value of the preceding 
offer ? This would be to destroy all manner of compe- 

, ' Jlition. 


1817. 

Williams 

u. 

SfEWARD. 
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tition. If such scaled biddings are to be allowed, it would 
be for any raan to fix upon whatever township or borough 
he may think proper to purchase, and secure it to him- 
self at an advance of one percent, above the highest 
bidder, defeating the talents, industry, and calculations 
of all competitors, or turning them to his own account 
merely. Ifthc case is at all to be discussed on its merits, 
surely this reasoning must be conclusive. 

The next <|uesiion is, whether any appeal from the 
decision of the commissioners can be admitted, except 
in cases expressly provided for by the act. The oflice 
of the commissioners is merely ministerial; and can it be 
asserted that, because they are commissioners of the 
Crown, there can be no relief against them in such a 
case as this, in a Court of Equity ? — that, if they have 
acted in a manner, how ever gross, corrupt, and fraudu- 
lent, there can be no remedy but in a criminal court, 
which can afibrd no redress or compensation to the party 
injured? Suppose their conduct was attended with 
great loss and injury to the public, could the public 
have no redress but byline and imprisonment? It is 
surely impossible to argue that, in such a case, a Court 
of Equity could not entertain jurisdiction.* It is said, 
that a bill for specific performance never can be main- 
tained but where an action might be supported for 
damages. But that is not truly stated. There are 
many cases in which such a bill would lie, and no action 
could arise — as where (supposing it a contract between 
individuals) Jl. contracts with /?., and afterwards ii. 
contracts with C . — no action can be maintained be- 
tween A, and C., but a bill would lie by the one against 
the other, to carry .into execution, or to set aside the 
sub8e([aent contract. What is imputed to these com- 
missioners is, that they have accepted an offer, which 
was, in point of fact, not a legal oflbr. 


Another 
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Another objection is, that the commissioners, in this ^^1817^ 
case, are acting* on behalf of the Crown. But it is w^illiams 

not true that they are therefore not liable to be sued. t?. 

Suppose an estate, vested by act of parliament in Steward. 
trustees for sale — is it necessary that a bill filed 
against those trustees should bring the cestui que trusts 
before the Court ? — and is not this exactly the same 
case? In this case the legislature has vested the pro- 
perty of the public in certain individuals, for the pur- 
pose of sale. Is it not, by analogy, suflicient to bring 
tliem alone before the Court to execute their own con- 
tracts ? This is consonant to every day’s experience. 

On the head of Jurisdiction, it has been assumed, both 
here and before the Vice-Chancellor, (without adducing 
any authority,) that the Court of Exchequer is the only 
court of competent jurisdiction. No doubt, generally 
speaking, thfl Exchequer is the proper court in cases of 
revenue. But where nothing is sought but equitable 
relief, it segins rather ditFicult to contend that this 
Court is excluded from giving relief, merely because 
the Exchequer is the court of revenue. In the case of 
the prince of Walcs^ now depending in the House of 
Lords, many records were looked into and examined, 
and all they were found to prove is, that the Exchequer 
has jurisdiction, — not that no other court has juris- 
diction. In Brown v. Trant(a), which is very shortly 
staled, it appears that the question was merely of re- 
venue, and nothing Is said about equitable jurisdiction. 

All the possessions of the Crown arc, in some sense, 
revenue. 

, As to wliat is alleged of adefect of parties, tlie present 
question is, whether a case is not made "by the bill 

{a) Vorii. 420. 

against 
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against those parties who are already before the Conr 
It is ihcir demurrer which is to be argued — and that is 
a demurrer for want of equity^ not for defect of parties. 

[The Lord Chancellor. 


This is a perplexing act of parliament — setting out 
with repealing all former provisions, and substituting 
for them a mode said to be hereafter prescribed,” and 
afterwards prescribing none at all. The question is, 
what is the meaning of the act ? Is it that the first of- 
fer shall be public, and, all the others secret, till the end 
of the fourteen days? — or that all the successive offers 
are to be made public by being affixed on the church- 
door, as well as the first? 'Again, if the legislature in- 
tended publicity to be given to all the offers, but not 
the same mode of publicity with reference to the sub- 
sequent offers as with reference to the firsts what mode 
of publicity did the legislature intend ? But the act 
says nothing about publicity. It directs that all offers 
are to be sent in sealed. Is inspection of the sealed of- 
fers to be allowed not till after the expiration of the 
fourteen days ? If so, how am T, in making an offer 
within the fourteen days, to know the amount of the 
last bidding? The mode called candlestick bidding 
' admits an offer of so much more than was last bid. I 
understand the Vice-Chancellor’s judgment to have 
proceeded on the Court having no jurisdiction, regard 
being had to the powers of the commissioners under 
the act.] 


The SoUcitor^General^ in reply. 

♦ 

To follow the order adopted by the adverse party, 
in coiisidering.the questions which have been made in 
this case, 

Firstf 
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Firstj Has the act of parliament prescribed any cer- 
tain mode of making an offer ? The only thing pre- 
scribed is that the first offer, which is for that purpose 
to be made publie, be the minimum^ upon which every 
other person is to be at liberty to make advances to 
whatever amount they please. It is the imperative 
duty of the commissioners to take care that the public 
shall have the advantage of the highest offer. There- 
fore, whether they are right or wrong in the decision 
they have come to in the present case, there can be no 
doubt that they have acted properly in abiding by the 
highest offer, supposing that thei% is any question about 
it. Else, it might have been said on the other side, ^ 
you have taken upon yourselves a very serious respon- 
sibility in rejecting the offer made by Isied^ They 
therefore took the opinion of the law-officers of the 
Crown, and acted according to that opinion. The 
utmost that %H.n be imputed to them is a mistake of 
judgment on a question of difficulty. Nor can any 
blame attach tp them in not having communicated to the 
plaintiff the offers made subsequent to his own. They 
were themselves to judge of those offers, and ought not 
to have disclosed more than was strictly necessary to 
satisfy the plaintiff thait his was not the highest offer. 


1817. 

Williams 

V. 

Steward. 


Let us next consider the object of the act of parlia- 
ment. It directs that the first offer made shall be pub- 
licly fixed on the church-door, as the basis of all sub- 
sequent offers, but says nothing about the subsequent 
offers, and is absolutely silent as to the mode in which 
they are to be made. Whether, therefore, it was in- 
tended that they were to be public or private, the plain- 
tiff can have nothing to say on that subject ; for his own 
offer was a private offer. The main argument, how- 
ever, was, that it is contrary to public policy to receive 
such an offer as Isted% and that it would defeat the 

2 object 
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object of the act, by which it was intended that every 
bidder should have the opportunity of forming a deli- 
berate opinion as to value, &c. from the amount of 
oflers already made. But why is this intention im- 
puted to the act ?. The legislature could never mean to 
deprive the public of any fair advantage that might be 
derived from competition. What is there unfair in this 
mode of competition ? The plaintiff bids sixty per cent. 
above the first offer. Isled^ without knowing the 
amount of his bidding, allows the qiiestio?i of value to 
be determined by the offers made, and then says, I 
wiJ] give one per cenL more than the value, as deter- 
mined by the highest offer.” It is an object to him of 
so much importance, that he will give, not the utmost 
real value, but more than the utmost real value, to 
acquire it. Why is the public to be deprived of thi > 
benefit ? The act meant nothing but to procure for the 
public the greatest possible price that sbohld be offered. 

Then comes the second question, ^whether there 
has, or has not, been an actual contract ? The act 
of parliament, in words, indeed, states it only as the 
certificate of a contract : but it is throughout treated, 
in effect, as the contract itself. The commissioners 
are empowered “ to contract and agree with the per- 
sou offering the highest price.” The offer alone docs 
not constitute the contract. Another act is required 
to give it that effect; and that act is the granting the 
certificate. The contract, and the certificate of con« 
tract, are therefore only different terms used witli re - 
ference to the same thing, — and that is, the actual con- 
tract. Therefore, this is, in effect, a bill to compel 
the commissioners to enter into a contract, not to per- 
form a contract already entered into. And this (if a 
sufficient case could be made for if, which Un Court Is 
not calkd upon to decide) would be liieii duty, which 

the 
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they might be compelled to execute by a mandamus^ 
but not in the present course of proceeding# 

But, thirdly, supposing this were a bill for the per- 
formance of a contract already entered into, whether 
the Court can compel these commissioners, not as 
trustees — for it is a fallacy so to consider them, — but 
as agents for the Crown, to perform such a contract? 
The property which is the subject of it was in the 
Crown, and never divested out of the Crown till the 
completion of the contract, if the contract indeed is 
completed. What is the difference between these 
commissioners and other mere officers of governments^ 
It may safely be laid down as a general proposition, 
notwithstanding many exceptions, that an agreement, 
in order to call for a specific performance by the decree 
of this Court, must be such an agreement as might 
have been njadc the subject of an action at law. The 
case which has been put docs not meet it. If A, con- 
tracts with J5. and /J. with C., true, A. cannot have an 
action against C., but he has his action against B. 
The subjeci^matier of the contract is therefore the 
ground of an action. So far from oversetting, the case 
so put is absolutely an illustration of the doctrine con- 
tended for. Then, since, according to Maebcafh v. 
Ilaldimandj and the other cases cited, an action could » 
not have been maintained in this case, so neither can a 
bill be supported. 


Williams 


V. 

SXLWAHU. 


Then, have these commissioners the power to decide 
without any appeal ? That depends upon the act of 
parliament, which says nothing of an appeal in such 
cases as the present, although it makes very peculiar 
provisions for appeals in certain other cases which are 
thereby specified- (a) Now the very circumstance of 

(a) See Sect. 190. et bcq. to 197. 

ait 
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an appeal being given in these specified cases marks an 
intention to exclude it in this,- which is not specified* 
III the present case, no fraud is imputed to the commis- 
sioners, but only an error of judgment. 


Lastly, that airmatters touching the revenue are pe- 
culiarly appropriate to the Court of Exchequer, is a 
principle clearly laid dov^n by the Lord Keeper in the 
case cited from Vernon. And that the present is a case 
of revenue is evident, for what the bill seeks is to de- 
prive the Crown of the benefit of the excess of /5/ed’s 
offer above Williamses. This comes directly within the 
^distinction of Row v. t)awson («), commented upon by 
the Master of the Rolls in Priddy v. Rose, (b) And it 
was upon the same principle that your Lordship pro- 
ceeded in a late case where the Commissioners of the 
Transport Board were made parties, (c) 

The Lord Chancellor. ‘ 

This is a case of great public importance, and which 
requires considerable attention, in order ito come to a 
right decision. The bill is very skilfully drawn, so as 
to avoid putting the Court in such a situation as, upon 
a demurrer being filed, to take matters for granted 
which are not strictly matters of fact. Thus, as to the 
contract with Isled — after stating only that the com- 
missioners allege such a contract to have been made, 
it charges that the fact is so. So, it represents (he 
plaintiff as being the highest legal bidder ; and, if it 
said no more, the demurrer must be taken as, in point 
of law, admitting that fact. But then the bill proceeds 
to state other circumstances raising a question of law, 
whether the plaintiff’s is, in fact, the highest legal bid- 
ding’— And thus the admission, which would other- 
wise follow, is rendered unnecessary. 

(fl) 1 Ves. 331. (c) Tkurgar v. Morley^ 

(6) Ante, p, 86. ante, p. 20. 

With 
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With regard to the act of parliament — as I under- 
stand it, the act repeals (so far as it does not expressly 
save) all the provisions of previous acts. There was for- 
merly an annual act, because the tax itself was only 
annually granted. While it remained annual, it was 
vested in, avd made payable to, the Crown, and, 
though called a land-tax, it was primarily chargeable on 
personal estate, and the deficiency only made raiseable 
out of land. But when the act passed to render the 
land-tax perpetual, it became expedient to declare that 
certain other taxes, which had, up to that period, been 
perpetual, should be made annual, for the sake of keep- 
ing up the security which had been before afforded itT 
public liberty ; and then all the provisions of the former 
annual acts, except so far as they are expressly saved, 
were repealed. 

Now, as\o what constitutes the contract under this 
act, it seems to me, that you must either admit that the 
highest offer in itself constitutes the contract, or that the 
grant of the certificate is that which is meant by the 
term contract.” Now it is to be observed, that the 
clause of the act referred to {a) prescribes two different 
modes in tvhich the purchase is to be effected, in cases 
where the amount of land-tax proposed to be purchased 
does, and does not, exceed 2oL 

[His Lordship then read, and commented on, the 
provisions of that section of the act.] 

As to the question with reference to the publicity 
intended, or not intended, to be given to the proceed- 
ings here specified, it appears to me that, not only 
publicity is meant to be given, but the very species of 

(n) 49 6r. 3. c« 116. s. 164. ^ See ante, note, p. 473. 

publicity 


493 

1817. 

Williams 

Steward. 



m 


CASES IN CHANCERV. 


1817 - 


Williams 


V, 

Steward. 


publicity meant pointed out, in reference to the first 
offer. And, on the subject of the offer which is to have 
the preference, what I collect from the whole clause, as 
to its meaning, is^ that the person who, within fourteen 
days after the first offer affixed to the church-door, shall 
make the highest offer^ is the person entitled to call on 
the commissioners to contract with him for the purchase. 


Now it is stated in the bill, as a fact, that the first 
offer, or proposition, was made by Stezoard — notice of 
which offer (amended, or not, as the commissioners 
inigfit have judged proper) was duly affixed to the 
church-door according to the directions of the act. 
Whether it was fancy, or pny particular cause or in- 
ducement, which prompted him, it is no matter; but the 
fact appears to be, that, within tlic fourteen days pre- 
scribed by the act, the plaintiff {WilVnims) caused a 
comnuinication to be made to the commissioners that he 
was ready to give GO per rr;?/. more than the amount of 
Steward’'^ proposition for the purchase of •the land-tax 
for which the oflev was made, la what manner this 
communication was made to the commissioners does not 
appear by the bill, which only chut ges that it v/as made 
according to the directions of the act. However, other 
offers were made for other premises in the same parish; 
and upon all these offers the plaintifl’ made a similar 
j)ropositjoii to the commissioners of an advance of 60 
per cetH. Then came Isled's oiler, which (for the pre- 
sent) I must take, as represented by the bill, to have 
been an offer to give one per cent, above the offer of 
any other person,” however high or low it might be. 
Now, it is argued that the offer so made by Isted does 
not displace the offer made by the plaintiff, first, be- 
cause /v/cd’s offer mentions no specific sum above which 
tlie advance is proposed to be made, and next, because 
Jsfed's offer was not a public offer. As to the last pro- 
3 position, 
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position, it is very difTicult for me to sec tlie grounds 
upon which it is meant to be contended. The act not 
only provides publicity, but it describes the very species 
of publicity to be given to the first offer ; and, beyond 
that, it is silent, containing nothing from which an 
inference can be drawn as to its meaning with respect 
to subsequent offers. If the act did (as I cannot find 
that it docs) require the same species of publicity to be 
given to all subsequent offers, as to the first, the objec- 
tion which is on this ground made to Js/ccTs offer would 
equally apply to that made by the plaintiff. If it re- 
quired publicity, without reference to the particular 
species of publicity, still it is not stated by the bill thaT 
the plaintiff’s offer was, in any shape, publicly made^ 
and the same objection would apply for want ofits being 
so stated. It has been argued that publicity of bidding 
is to bo inferred from the necessity of it in order to carry 
into effect tlie general intention of the legislature in 
passing the act. But, although it may perhaps be said 
that the clause in question would have been better worded 
if it had contained expressions decisive of the question, 
it does not appear to me, either that the necessity is so 
obvious, or that the clause docs, in fact, contain any 
expressions indicative of such a meaning. 


1817. 

Williams 

Steward. 

No publicity re- 
quired by the 
act to be given 
to any offer for 
the purchase of 
land-tax under 
the 154th sec- 
tion, after the 
original offer, 
notice of which 
is thereby re- 
quired to be 
publicly given 
in the manner 
directed. 


Then it is said, this offer of/f/rrf’s is not a specific * 
bidding within the intention of the legislature, lint 1 
cannot bring my mind to that concIuBion. The inten- 
tion of the legislature was that tlie highest offer made 
within the fourteen days should be entitled to the con' 
tract; and it is impossible to say that, if 60 per cenl' 
above the first offer was the highest offer made before 
Isted' s, the offer of one per cent, above the highest, is 
not a still higher offer. 

But it is said, the legislature meant that the sale 

should 
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should be so conducted as to give the parties intending 
to bid the benefit of the judgment and experience of 
others. If the legislature so meant^ the legislature ought 
to have so provided ; and, if it is intended to say that 
the legislature ought to have provided otherwise than it 
has provided, that proposition isat least intelligible. But 
the legislature has not so provided. The mode corn- 
plained of is not, in point of law, objectionable. To 
say that it is different from the mode of sale by a public 
auction is nothing. The act provides different modes 
of selling in different cases. In some it has actually 
prescribed the mode of sale by public auction — in others, 
Vas in the present,) not. At present, however, I shall 
say no more on this part of the subject. 

On the other points which have been submitted to the 
Court, much learning has been displayed in argument, 
and there is much necessary to be consfidered. On 
^hese points, therefore, 1 shall say nothing, till I have 
attentively examined the grounds of the Vice-Chancel- 
lor^s judgment. On the question of jurisdiction, sup- 
posing that the plaintiff could make good his case on 
the merits, 1 should be sorry to have it understood that, 
if this Court is incompetent to compel a discovery, some 
other Court may not be competent for that purpose. 
Also, with reference to the question, whether this is a 
good demurrer of the commissioners alone, considering 
that the bill is against the commissioners and Isted 
jointly, I wish to defer pronouncing any opinion. 


The Lord Chancellor. 

This case cqmes before me upon a bill filed by Wil- 
liams against Steward, and three others, commissioners 
under the act of 42 Geo. 3. for the redemption and sale 

of 
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of th^ )aitd*taX) and against anotlier per^ namiNi Jsted, 
the prayer of which bill 1 aball read in the precise worda^ 
beeeitse I think it difficult to be reconcile with the 
different provisions of the statute. 

[His Lordship here read the prayer of the bill, which 
see before, p. 478.] 

Now 1 find it very difficult, under the provisions of 
this act, to declare that Isted is no purchaser, and alto- 
gether inconsistent with it to declare him a trustee for 
the plaintiff ; and tliebill, when it goes on to pray that 
he may, as such trustee, be decreed to convey to or for 
the benefit of the plaintiff, is still more at variance with 
the terms of the act ; for, if I understand the act rightly, 
it appears to me, that, in execution of the powers vested 
in them by the act, the commissioners have no convey- 
ance to make;* but it is so contrived as, without a con- 
veyance, to vest the property in the purchaser from the 
moment of the registry and certificate being made, either 
absolutely, in case of redemption, by exoneration of the 
premises in his bands from the land-tax with which it 
stood charged previous to the redemption, or, in case 
of purchase, by entitling him to demand and receive a 
fee-farm rent equal iir amount to the land-tax purchased. 
Now, if the plaiiitiffcan make out that Isted h a trustee 
for him, then it undoubtedly follow! that Isted is bound 
to make a conveyance to the plaintiff as liis cestui quc 
trust* But no power to make a conveyance is lodged in 
the commissioners ; and the bill creates this difficulty. 
It insists that the contract with Isted is illegal and void, 
yet at the same time represents him as a trustee for the 
plaintiff by virtue of the contract — two propositions, 
certainly very difficult to be maintained togj^etbrer. 

Before I come to consider the provisions of the act, ' 
VoL. III. ,Kk . it 


1817. 

WfttuM 

V* 
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it is necessary to observe, that the land-tax^ till re« 
deemed, belongs to the Crown, as charged upon and 
payable out of lands and hereditaments, only in aid, 
and to make up the deficiency, of personal property — 
that is, it 80 belongs to the Crown, for the benefit of 
the public. This, then, is a demand against the com- 
missioners under the act, as servants of the Crown, on 
behalf of the public; and one question is, whether 
the bill can be supported against them in that capacity ; 
the other being, whether, in respect of Isted's purchase, 
his was an offer made according to the terms and pro- 
visions of the act, so as to be valid and binding upon the 
commissioners. These two considerations appear to me 
to embrace all that is now in dispute between the parties. 

I have considered the act most attentively, and it is my 
opinion that no man can say,aftera diligent perusal ofits 
enactments, that there do not arise a gr^at many diffi^ 
culties, in various parts of it, as to its true construction. 
The act sets out by noticing many former acts, from the 
38th to the 4l9t of the King, inclusive, and expressly re- 
peals all the provisions of those former acts, save in such 
cases as are thereinafter mentioned; which excepted cases 
do not extend to any contract, sale, &c. which should be 
entered into at any time subsequent to the 24th of June 
1802, but every such subsequent contract, &c. is to be 
made according to the provisions of the new act. Cer- 
tain commissioners are then authorised, and various 
descriptions of persons, bodies politic and corporate, &c. 
empowered, to contract according to those provisions, 
the terms of which'are afterwards expressed to be con- 
tained in certain schedules annexed to the act ; and it is 
very remarkable, on referring to these schedules, that 
we find in pone of them any form of contract whatever, 
unless the certificate to be granted by the commissioners 
in the several cases cont|mplated by the act, is to be 
2 considered 
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considi^red as in itself including such form of contract I WW . 
should say rather^ that there is only one special case in 
which the form of contract is expressed to be given — and 
that is in schedule (G) purporting to be a Form of Stewaei). 
contract for sale of Crown lands belonging to the 
Duchy of Lanc^stcr.^' As to all other cases whatever, 
the contract must be considered as completed, either by 
the highest bidding, or by the commissioners’ certifi- 
cate declaring that they have contracted. There is also 
a distinction between the nature of the consideration to 
be paid for the redemption or purchase of land-tax not 
amounting to 2bLper ann,^ and tbnt to be paid where 
the land-tax e^xceeds such amount. — In the one case, it 
is provided that it may be either in stock or in money ; 
ill the other case it must be ib stock only, (n) 


Now, with regard to the 154th section of the act, the 
construction of which is undoubtedly attended with 
many difficulties, — persons desirous of purchasing are 
thereby directed to produce a statement or schedule^ of 
the land-tax proposed to be purchased, and of the lands, 
&c. whereon charged, to the commissioners of land-tax 
or supply, &c. who shall^ thereupon, ascertain the 
amount,” &c.and who shall grant a certificate thereof 
in the form of schedule (A).” This, then, I apprehend, 
the said commissioners, ^c, are compellable to do by 
mundamus^ although certainly this Court has no autho- 
rity to compel them. The persons applying are (hen to 
produce the certificate so granted to the commissioners 
under the act, who are authorised and required'' to 
examine and amend the same (if necessary), and cause 
notice in writing to be fixed on the church door, of the 
offer — (and this is the first time that the word offer” 
is used) made to purchase such land-tax ‘^nt least 

{a) See Sects. 22, 23, and Sect. 164, ub. sup. 

Kk.g fourteen 


No authority in 
the Court of 
Chancery to 
compel the com- 
missioners of 
land-tax, &c. to 
grant certifi- 
cates to persons 
proposing to 
purchase, in the 
formof schedule 
(A), though it 
seems a manda^ 
mus would lie 
for such pur- 
pose. 


« 
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. 1817. fourteen days before any contract shall be entered into 

82^^® thereof.” Here, although the 
words leave it very much to conjecture as to the form, of 
Stewau©. the ojfrr intended, yet they have very accurately laid 
down in what manner the property, which is the subject 
of it, shall be described. Certainly i| is of necessity 
that this first ofier should be public, or to be made 
public ; for the commissioners are expressly directed to 
publish it, by causing notice of the offer (which must 
mean, of the terms of the offer,) to be fixed at the 
church door, fourteen days, at least, before any con- 
tract entered into. "But, with respect to a second, 
third, or any subsequent, offer, I profess I have been 
unable to find a word of enactment either in what form 
or manner such offer is to be made, or whether public, 
or to be made public. If, therefore, those offers are 
to be kept secret, or if they are to be public, or made 
public, the reason, in either case, must be to be found 
in the general spirit and tenor of the act, or in the pub- 
lic policy and propriety of the thing. 

Then follows the direction that, if no other offer or 
ofibrs shall be made, within the fourteen days, exceeding 
the price first offered by one percent, at least, it shall in 
such case be lawful for the commissioners to contract 
with the person or persons first offering, ** according to 
the directions of the act” — which latter words we can 
understand in this place, as relative to the offer made, 
because the manner of making the offer, although not 
the form of the offer, is specified in the directions pre- 
ceding — but (it goes on to say) if any other person or 
persons shall, within the aforesaid period, offer to pur- 
chase at a higher price by one per cent, above the first 
ofier, it shall, in such case, be lawful to the, commis- 
sioners, and they are thereby required,” to contract with 
the person or persons whip shall, within such period, 

offer 
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oflfer the highest price, &c. These vrords, taken strictly, 1817, 
would imply what certainly cannot be taken to be their 
meaning judicially ; for, literally rendered, they would ^ 
exclude the person or persons first ofiering from making StEWAun* 
any advance upon their first offer so affixed to the 
church-door as before mentioned ; whereas, in a judicial 
sense, they cannot be considered as intending any thing 
but that, by the notice being affixed to the church-door, 
the sale is (to use a vulgar phrase) set a-going, and those 
who have bid a first time may go on and increase that 
bidding from time to time, still, however, leaving the 
manner of making such snbse<}uent offers altogether 
undefined, — such offers to be made, therefore, (so far 
as appears from the words of the act) either with, or 
without, notice of the amount of* all preceding offers 
(except the first) ; and the commissioners to give the 
preference to that which they shall ascertain to be 
really the best offer, made within the period specified. 

Then com& the directions about granting the certi- 
ficate, — the form of certificate, — its production to the 
cashier of the Bank, or the receiver-general of the place 
or district, (as the case may be,)— the granting a like 
certificate by such cashier or receiver upon payment of 
the purchase- money, — and the registry of contract in 
the manner directed by the act — (which registry may, 

I think, be enforced by mandamus^ although certainly 
not fay any authority of this Court,) — upon which re- 
gistry the premises are to be either immediately ex- 
onerated, in favour of the party redeeming, or charged 
with a fee-farm rent equal in amount to the land-tax 
purchased, in fiivour of the party purchasing, — and that 
without any other conveyance orform of transfer; — the 
mode thus prescribed being in itself to operate as an 
effectual conveyance by authority of the act, aiid the 
exoneration being thereby perfected, or the fee-farm 

' rent 
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rent vested, as absolutely as could be done by any formal 
and actual instrument of conveyance or transfer. No 
form of conveyance is prescribed by the act, — no con- 
veyance whatever can be made under the act but that 
which the act itself ipso facto operates — the parties pur- 
chasing or redeeming must do so in one of the modes 
prescribed by the act, and in no other, — and that mode, 
and no other, will (as the case may be) absolutely and 
entirely complete the tiansaction. 

I shall only further allude to tbe several clauses in 
the act by which appeals, and other proceedings under 
the act, are, in some cases, directed to be made in the 
Court of Exchequer, in others, in that of Chancery; 
for the purpose of observing that, although the case now 
before the Court is not one of those to which any of 
these clauses have reference, yet it would be very long 
indeed before I could be persuaded to entertain an 
opinion, that, because only particular cases, and par- 
ticular modes of appeal in such cases, ure pointed out 
by the act, therefore the legislature has virtually taken 
a>vay the jurisdiction of other courts of justice in 
other cases to .which these provisions of the act do 
not apply. 



Demurrer to 
bill for dis- 
covery and re- 
lief, if good as 
fo the relief, is 
ood as to the 
discovery also. 


I shall now proceed to the contents of the bill, which, 
in the nature of the relief prayed by it, appears to me, 1 
repeat, to have greatly mistaken the spirit and operation 
of the act. It is a bill both for discovery and relief ; 
and, if it makes out a case which would entitle the party 
to discovery only, and not to relief, a demurrer would 
hold; for, whatever might have been the doctrine on 
this subject when I first came into the Court of Chan- 
cery, it has long been perfectly established, in conse- 
quence of Lord Thurloxso^s decision, that the discovery 
is only ancillary to the relief, and that, where there is 


no 
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m right to the relifef, that which is only prayed as 1817. 
ancillary to it must partake of the same consequence. 

V. 

The bill states the act as empowering persons to pur* Sxpir aud. 
chase according to the provisions of the 154th section ; 
the appointment of the defendants as commissioners 
under the act , in whom, as in a body, the power of con- 
tracting is represented as being lodged by the act. The 
bill then states the offer dr bidding made by Steward, 
who (it is true) is one of these commissioners : but it 
takes no notice of the provision of the legislature (a), 
enabling any two of the commissioners to do any act, 

&c., which all the commissioners are empowered to do. * 

The consequence, however, of holding that the offer 
made by Steward was not an offer made according to 
the terms of the act, would be that all offers tubse- 
quently made must fall together with it. If the case is 
really so strong as it is represented to be by those who 
insist that a person in the situation of a commissioner 
could not bid, then the whole of the biddings which 
proceeded upon that first open bidding are bad also. 

The sale was not properly set a-going in the first 
instance, and every thing that followed was conse- 
quently invalid and void.— Then the bill states that the 
plaintiff himself made the highest offer according to the 
‘‘ directions of the act.'’ Now it is certainly true that A demurrer 
whatever the bill represents as fact must be generally admits as true 
taken to be true by the demurrer ; but not what the bill what is started 
states as inference from matter of law as here, it must ** 

be taken to be true that the plaintiff considered himself, 

as he represents himself to be, the highest bidder, “ ac- 
« . A , ^ plaintiff con- 

“ cording to the directions of the act.” But he may sixers fact 

have mistaken the directions of the act ; and it is for but which is 


(«) 4^ G, 3. c. 116. s. 8. as to contracts for redemption : 
but see 53 G. 3. c. 123. s. 1., and 54 G. 3. c. 173. s. 4. 


merely infer- 
ence from mat- 
ter of law. 
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tbe Court to consider what it is that the act has raaUy 
directed oa the subject of biddings, subsequent to the 
first offer. I again repeat, that I cannot find out what 
those directions are. I can find nothing in the act but 
what I have already stated with resjgect to its pro* 
visiofa ; and 1 must therefore take the plaintiff, in tbie 
place, to mean only, that he was the highest: bidder^ 
« according to the general spirit and intention of tite 

legislature in passing the ^ct.” Now, if the bill had 
stopped there, without saying what was the offer sub* 
sequently made by Isted, 1 should have been obliged so 
to consider it : but, when the bill goes on to state the 
* terms of Jsted'e offer, the question necessarily arises, 
whether Isted's was, or was not, a legal offer i for if a 
legal offer, it f^lows that the plaintiff’s was not tho 
highest ; and ttius the bill contradicts itself. Unless wo 
can shew that liters offer was notan offer made accord- 
ing to the terms of the act, the bill in fact makes two dif- 
ferent cases, which are inconsistent with each other. 

• 

Now, upon what has been said, and much that has 
been ably said, as to the spirit and intention of the act, 
I do not find any thing that is to my mind very con* 
vincing. I can find nothing to support the' proposition 
that the policy of the act requires the proceedings 
under it to be either public or private. There is nothing 
to be collected from any part of the act, at least in the 
terms of it, that such is its policy. The general policy 
undoubtedly was, to get the highest price for the land- 
tax intended to be sold or redeemed, for the public ad- 
vantage. It is said, that a sale under the act is not to 
be in the nature of an auction, but that it is to be con- 
ducted privately, so as togi ve all persons i ntending to pur- 
chase the full benefit of the judgment of others, and time 
to consider dispassionately what the real valueof the pro- 
perty is. How far these objects may be consistent with 

each 
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ea(A other, or with the general policy, it is not for me to 
detmrnitoe, beeaase 1 find nothing with reference td eny 
particular objects of the legislature. All I can say is, 
that, if it was the intention of the legislature that the 
public should have the benefit of our respective bid^ 
dings, Ido not see how I could act more for thebenffit^f 
the public than by making precisely such an ofier as that 
which hied has made. Here, after 4he first offer made 
by Steward^ the plaintiff comes at once with, what has 
been properly called, his fancy price for the bargain^— 
his offer'of 60/. percenUfibove SiewarcFs offer ; and that 
is followed by Isted^s of one pef cent, above all other ^ 
offers. Now, if Isted'a offer were displaced, still it would 
not follow that, nor be the same as if it had never been 
made ; nor would the plaintiff, by d^B^ctng it, put 
himself in the situation of purchaser, beimuse he does not 
thereby become in fact the highest bidder. Another 
has bid higher than he ; and, though his bidding may be 
set aside as being irregular, the terms of the act are not 
complied with^ the plaintiff’s bidding not being thereby 
made the highest bidding. But was /sfecTs bidding really 
irregular, as contrary to the provisions of the act ? Sup* 
pose we admit that it was the intention that subsequent 
biddings should be secret biddings, might not a person 
intending to become a purchaser at any time say, the 
property is worth to him so much more than to any 
body else, that he will give one per cent,^ more than any 
body else for the property ? I cannot find any thing in 
the act upon which 1 can undertake to say that Isted 
would not be bound by the offer he has made; and, 
though it is not otherwise necessary for me now to de- 
clare it, yet I have stated what is, tn fact, my opinion 
upon this part of the eftse, in order Chat it may be known 
what is that opinion, before the parties go any further* 


J817. 

wvw 

n. 
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The questions are, 'first, Whether the bill can be sup- 
' ported, 
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ported^ coosid^nng it as a bill agoiast tbe comioksioii^ 
ers alone ? Secondly^ can it be aupported by reasoBof 
Isied being made a defendant together with the commiiK 
sioners ? 

^8;lo the first question, there is no estate vested by 
the act in the commissioners, nor any interest in the pro* 
perty which is the subject of it. They are merely tbe 
servants of the Crown for tlie purposes of the act, nor 
are they alone able to complete those purposes ; for the 
acts which they are called upoi^by it to perform are to 
be followed by other a6ts, to be performed by others, 
who are equally servants of the Crown with themselves. 
They neither have, nor can assume to themselves, any 
personal responsibility. Therefore, what they may be 
called upon to do they cannot be called upon to do in this 
court, by virtue of any authority with which this Court 
is invested. If tbe Court of Kiog^s Bench would deal 
with it (which is what 1 do not venture to affirm) it must 
be by mandamus ; or, if the Court of King’s Bench 
would refuse to interfere, (as I think most probably it 
would,) then it must be in the Court of Exchequer, 
that the commissioners are to be so called upon. 

As to the second question, upon the best considera- 
tion 1 can give tbe case, it does not appear to me that 
the bill is at all the better for Isted's being made a 
party to it. It represents the contract entered into by 
Isted as altogether invalid. If so, be has unduly obtained 
the certificate of contract ; and, if that has been re- 
gistered, the registry too is invalid. In short, all bis 
proceedings, from first to last, are invalid. Then the 
question comes back to this — if not a purchaser for him- 
self, can he be considered as having purchased in trust 
for the plaintiff? How, or upon what principle, can he 
be so considered ? If his purchase, considered as made 

for 
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for himself, is invaliil, how can it be valid, if made for 1817. 

another ? But if his purchase is invalid, still the plain* 

tiff's is not the highest bidding, and he therefore cannot 

be a purchaser by virtue of that bidding. Stkwakd. 

Therefore, upon the grounds 1 have now 8tated,||it 
appears to me that this demurrer must be allowed. 


WILKS DAVIS. 

m 

T he bill stated that the plaintiff was tenant to the 
defendant of tl^e premises in question, under a 
lease, which expired at Lad^»da^^ 1815, when, some 
difficulties having arisen respecting repairs and dilapi«« 
dations, the ^me were referred to arbitration, but no 
award was made, and it was afterwards agreed between 
them, that the plaintiff should become the purchaser 
of the premises, and that it should be referred to the 
same arbitrators to settle the price of the purchase. 
The agreement was contained in a correspondence, set 
forth in the bill, and alleged to have talcen place be- 
tween the parties and (heir respective solicitor ; and it 
was further stated that, in consequence and upon the 
faith thereof, the plaintiff continued to occupy the pre- 
mises, and caused the draft of an arbitration bond to be 
prepared by his solicitors, and sent to the defendant's 
solicitors for their perusal on behalf of their client; who 
refused to execute the same, and, in violation of the 
agreement, had caused a distress to be levied on the 
premises for rent alleged to be due from the plaintiff as 
tenant thereof. The bill prayed a specific, perform- 
ance of the agreement, and a reference of title ; and, if 
ti should appear that the defendant could make a good 
title, then that he might be decris^ to convey to the 
' plaintiff, 


Dec. 8. 

Specific per- 
formance can- 
not be decreed 
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plaintiff, upon being paid such price as the aebitiatora 
should fix; and for an injunction) in the mean time, 
to restrain the defendant from all proceedings on the 
distress, or otberwisey on account of rent alleged to be- 
due. 


he defendant by his answer denied the agreenient> 
and insisted on the statute of frauds. 

On an application to the Vice-Chancellor to dissolve 
the injunction, which had been obtained on the filing 
of the bill, the single 'question which was brought be- 
fore the Court being, whether the correspondence in 
the bill stated did or did not amount to an agreement in 
writing within the statute, his Honour was of opinion 
that it did constitute such an agreement, and ordered 
the injunction to be continued accordingly. 

The question was now brought before his Lordship 
by way of appeal from bis Honour's judgment. 

Leach and Barber^ in support of the motion to dis- 
solve the injunction, cited Cooth v. Jackson (a), Milnes 
V. Ger^ f6), and Blundell v. Brettargh (c), that, where 
there has been a reference to arbitration, if the award 
is not made in time and manner stipulated, the Court 
has in no instance substituted itself for the arbitrators, 
and made the award. And, in Milnes v. Gery, a bill 
for the specific performance of an agreement to sell 
according to a valuation to be fixed by arbitrators, 
praying that the Court would appoint a person to make 
a valuation, or that the valuation might be ascertained 
in such other manner as the Court should direct, was 

t. 

dismissed. 

(a) 6 Yes. 34. {b) 14 Yes. *400. (c) 17 Yes. 232. 

*■ Sir 



CASES IN CHANCERY. 

Sir S. Romilltf and Wak^eld for the plaintiff. 

The Lord Chancellor. 

It has been determined in the cases referred fo, that, 
if one party agrees to sell, and another to purchase, at 
a price to be settled by arbitrators named by the parties, 
if no award has been made, the Court cannot 
ofee respecting it. On the other hand, there are cases 
which determine that, if the parties are agreed as to a 
valuation, but have not appointed apy persons to make 
the valuation, the Court will itself interfere, so as to 
ascertain the value, in order t(\ direct a spec! he per- 
formance. But the case now before the Court is difo 
ferent from either ; the Court being here called upon, 
not to ascertain the value, but to decree a specific per- 
formance, by the defendant conveying, at such price 
as certain arbitrators named shall hereafter fix ; no arbi- 
tration bond having been executed, and it not being 
certain that any award will ever be made. The strong 
inclination of my opinion is, that such a bill cannot be 
maintained, although no direct authority has been pro- 
duced, either in favour of it, or on the other side. The 
inconvenience of such a case is such, that I do not see 
how the Court can in any manner interpose. This 
view of the case was not presented to his Honour, the 
Vice-Chancellor ; and the order pronounced cannot, 
therefore, be considered as affording any evidence of his 
opinion on the matter. 


The case was not afterwards mentioned to the Court, 
and the injunction was dissolved accordingly. 

Reg. Liib. B. fo. 194. 
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A defendant 
made a party to 
a suit only in 
respect of an 
annuity to 
which she is 
entitled under a 
win,notaIlowed 
to attend at the 
passing the ac- 
counts of the 
general estate 
in the Master’s 
office, or to be 
paid the costs of 
past attend- 
ances, as next of 
kin to the party 
beneficially in- 
terested in the 
residue of the 
estate who had 
since become 
lunatic ; where 
there is no di- 
rection in the 
decree for such 
purpose. 


JOHN THARP, Esq, and Others, - Plaiktiffs ; 

AMD 

JOHN THARP, an Infant, (since of age,) LADY 
SUSAN DOUGLAS, and Others, Defendants. 

T his was a petition by Lady Susan Douglas^ one of 
the defendants in the cause, that she might be at 
liberty to attend, by her solicitors, the passing the ac- 
counts in the petition mentioned, and all such other 
accounts as should be brought in before the Master, 
and might be allowed her costs, already incurred, and 
jto be incurred in respect thereof together with the costs 
of (he present application. 

The suit was instituted in 1801, for the purpose of 
taking the accounts of a great fFesi India estate against 
executors and trustees (also consignees of the property) 
named in the will of the testator, Jo^n Tharp^ deceased, 
under which the defendant, John Tharp^ who was an 
infant at the time of the suit being instituted, was prin- 
cipally interested, the petitioner (who was his mother) 
being made a defendant merely as an annuitant under 
the will. The defendant, John Tharp^ came of age in 
May 1815. In June following, he married Lady //. 
C. Hay, In January 1816, he was proved lunatic under 
a commission ; and by an order made in the lunacy 
(9th November^ J8J6) the plaintiff, John Tharp^ was 
appointed committee of the estate, apd Lady //. C. 
Tharp (the wife) committee of the person, of the lunatic ; 
the Master being directed to enquire into the state of 
the lunatic’s fortune, with a view to a proper allowance, 
and due notice of attending the Master thereupon to be 
given to such person or persons as would be entitled to 
a distributive share or shares of his fortune in case of 
intestacy. 


There 
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There was no issue of the marriage ; and the peti- 
tioner, representing by her petition a gross case of delay 
and negligence in passing the accounts in the cause, 
claimed, (as next of kin of the lunatic, together with 
her three infant daughters^ his sisters of the half-blood,) 
to be entitled to examine the accounts, and to attend 
the passing the same in the Master’s office. The peti- 
tioner further stated that she had accordingly instructed 
her solicitors to take copies of the accounts and attend 
at the passing the same, as well as at all other proceed- 
ings in the cause respecting the estates in question ; — 
that the petitioner had good reason to believe that their 
attention and exertions had been very instrumental and» 
efficient in procuring the said accounts to be brought 
forward and proceeded in, t>ut th^t considerable costs 
had been incurred in consequence, and on their (the 
said solicitors) carrying in their bill of costs on passing 
the last account of the receiver, an objection was taken 
before the Master by the solicitors for the defendant# 
(the trustees and consignees of the estate) to the allow- 
ance of any costs, and generally to the right of the peti- 
tioner to attend, she being made a party to the suit 
only as such annuitant as aforesaid ; and the Master 
had accordingly declined to make such allowance. 

jLeach and Bell in support of the petition. 

Sir S. Romillyy II arty and IlornCy contrd. 

T^c Lord CiiANCELnoR wished to see the decree 
made in the cause, and the matter of the petition stood 
over, to be further looked into accordingly ; His Lord- 
ship observing that, if the decree did npt provide fpr 
the petitioner’s going in before the Master, he did not 
see how the Master could permit her to attend at the 
passing of the accounts in his office, without at the 
same time intimating (as he was understood to have 

done 


1817 . 
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done in this cage> tbat it mast be at her own costs. 
That, as to past costs^ there was eonseqaentljr no'fire^ 
teiYce for allowing tfaein^ stippoging the decree to be 
silent on the sabjeet; and, a| to making any order 
allowing her to attend at toe passing the accounts in 
future, he did not see how such an order could be 
made, without establishing a principle which would let 
in all annuitants, and persons having an interest in the 
estate, to an extent which, in many instances, might 
sweat down the entire property. That, in lunacy, no* 
tice is given to the next of kin, and they are allowed to 
go in, pot by virtue of. any right under which they can 
'claim to be entitled, in respect of their contingent possi* 
bilities, so much as for the protection of the Court, and 
to assist the Court in watching over thelnterests of the 
lunatic. That in a cause, on the contrary, although 
the old rule tbat all persons having any charge upon, 
or interest in, the estate, however numerous, must be 
made parties, had of late years been dispensed with for 
purposes of convenience, yet it might often be provi- 
dent to make a single annuitant a party for the purpose 
of taking the accounts so far as may be requisite. But 
it is not therefore necessary to burthen an infant’s 
estate by allowing the attendanec of an annuitant at the 
passing of accounts to which he is a stranger in point 
of interest. And, it being still insisted tbat the peti- 
tioner should be allowed her costs in respect of past 
attendances, His Lordship said it did not follow, tbat, 
because the ^Master had permitted those attendances, 
when he need not have permitted them, the estate must 
therefore bear the burthen of them. 


I do not hear that the subject of the petition was 
mentioned afterwards. 


END OF THE THIUD PART. 
1 
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ARGUED AND DETERMINED 


IN tae * 

HIGH COURT OF CHANCERY, 

« . 

57 Geo. III. 1817. 


The ATTORNEY-GENERAL, at the Relation of 1817. 
the RECTOR and SCHOLARS of EXETER 
COLLEGE, OXFORD, * - Plaintiffs; 

AND 

SIR WILLIAM GEARY, Bart., and Others, . 

• ^ Jurts 30* 

Defendants. 

Uy Information and Bill, (a) 

B y indenture, dated the 25th June 1715, between Grant to trns- 

Hugk Shorlridge, D. D, of the one part, and and their 

certain persons therein named, on the other part; it was lands 

witnessed, that the said Hugh Shortridge, for settling the 
manors, &c. after mentioned, upon the trusts therein- 
after expressed, granted to the several persons. (parties rents and pro. 

fits, to raise and 
pay certain an* 

(«f) This case is referred to, ante, p. 425. nuai sums for 

VoL. III. LI thereto the benefit of 
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1817, thereto of the second part) and their heirs, divers n»a- 

norft &c. in the coupties of Surr^ and He^ford^ to 

hold, &c* to the use of the grantpr for life, and, after 

his decease, to the use of the said trustees, their heirs 

and assigns, upon trust, out of the rents and profits to 

raise and pay 200/. per annum as follows ; to the 

Bursars of Exeter CoUege^ for the time being, 100/. jper 

Exeter College^ annum for the use of the college for ever, to be applied 
and as to the ^ ? rr 

residue, after 
taxes, charges 
of repairs^ Sfc* 


Attorney- 

General 

v. 

Geary. 

the Rector and 
Scholars of 


as thereiil directed ; and the remaining 100/. per annum 
to cortain persons therein named, for twenty years, io 
be placed out at interest as received, and be laid out 
deducted, to be (principal and interest), as there should be opportunity, 
yearly paid to the purchase of four advowsons, which should be for 
and among the the benefit of, and settled on, the Rector and Scholars of 

vicars, for the Exeter College^ and their sutcessors for eVer, who should 
time being, of 

four several parishes, for the augmentation of their respective livings ; 
they, the said vicars, to collect the rents and account with the trustees, 
to view the estates, and take care that the same be kept in gcofl repair 
by the tenants; with a declaration, that it should not be lawful for tiic 
trustees, during 40 years, to cut timber, except such as should be wanted 
for the necessary repairs of mills, &c. and other appurtenances belong- 
ing to the estates, and except such young sla’bs and tillers iii the woods 
in Hertford^ as should be necessary for selling the underwood ; and, 
after the expiration of the 40 years, then that the trustees should have 
power to cut as they should think fit, and pay the produce to the said 
Rector, &c. of Exeter College^ as a fund for the augmentation of the 
library. 

Held that, by the construction of the deed, the estates were given as 
one fund for the benefit of two distinct institutions, — the whole to be 
managed for the benefit of both, in a due course of provident owner- 
ship ; that the trustees were not restrained, after the expiration of the 
40 years, from cutting for the purposes of repairs ; nor from cutting 
timber on one part of the estates for repairs on another part ; nor from 
selling timber when cut, and applying the produce in necessary repairs, 
so long only as they cut no more timber on the whole property than 
the repairs on the whole property required ; and that the power of cut- 
ting young slabs and tillers still continued, with the qualification an- 
nexed Co it. 


hold 
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hold dod enjoy the same according to the usual course 
of other hehefices belonging to the colleg:e; and, after tiie 
expiration of the twenty years, then to pay the sahie to the 
rector of the said college for the time being, for the use of 
the rector and fellows; and out of the remainder of 
the rents and profits, to raise and pay 20/. per annum 
to certain persons therein named for their lives, and, 
after the decease of the survivor, to the rectojj of the 
said college for the time being, to be applied as therein 
mentioned : And all the residue of the said rents and 
profits, after all taxes, charges of repairs, and other 
necessary expenses relating to tlibsaiiyi premises, Vr in 
performance of the said trust, were paid and allowed,’* 
to be from time tp time yearly paid to and among the 
vicars of Great Bookham^ licatherhcad^ Effingham^ and 
Shalford^ for the time being, equally, share and share 
alike, the better to augment the yearly income of their 
respective vicarages, subject to the provisoes and ap- 
pointments thereinafter mentioned; the said vicars alter- 
nately to collect. and receive the rents and profits, and 
give receipts, and thereout pay the several sums by the 
deed appointed, and account for the same with the trustees 
(who were thereby authorised to call the said vicars to 
account on Midsummcr-day yearly). And the said vicars 
were also yearly, in the alternate course thereby pre- 
scribed, to view the premises, and take clfectual care that 
the same were kept in good repair by the tenants; 
and, if any repairs should be wanting which the tenants 
should not be obliged to do, then to give to the trus- 
tees a full account thereof in writing, that immediate 
care might be taken for amending and making good 
the same; the charges of the said vicars in and about 
the said matters to be allowed them "out of the rents 
and profits. And it was thereby further declared, 
that it should not be lawful for the trustees, at any 
time during the space of forty years next after the 
L 1 2 death 


1817 . 

Attorney^ 

General 

V. 

Geary. 
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death of to o(il or dig 

of Al^kiike treeBy^h grow^ 

mgy Ot4k0itdde^^ aforea^d should grow^ on 

the priemie^y ^** an/'^art thereof; but only such and 
solnuch timber as shout# be wahtOd^fbr the necessary 
“ repairing of the mills, faito-houses, and other appur- 
tenances belonging to the estates: and also except such 
young|slabs or tillers of oak growing or to grow in 
the woods in the said county of Hertford^ as should 
be necessary, from time to time, for better selling the 
underwOij^ thereon^ ooch fall, and no more ; but, from 
^ abd after the |^pirS:fion of the said forty years, then 
that it should be lawful for the trustees and the sur- 
vivor, &c., and they and he should have full power 
and authority, frbm time to time for ever afterwards, 
when they should thin^;.fit, to fell, cut down, grub up, 
sell, and carry away all or any |^rt of the timber 
that should be growing on the prem.'sls, or any part 
thereof; and all such monies that should arise, or that 
the said timber should fropi time to time be sold for, 
should, from time to time, and for ever, be paid unto 
the said rector and fellows for the time being, to be 
by them laid out in buying books to augment the 
public library of the college, and to be placed and for 
ever kept therein with a power for the trustees to 
lease the estate (except certain woods and underwoods 
•in tlte parishes of Digwell^ Wellwyn^ and Dartworth^ 
in the said county of Hertford^ which should be kept in 
band for the better preservation of the timber), for any 
terra of years not exceeding twenty-one years in pos- 
aeesion, &c, ^ 


In 17S0, the grantor died ; and, after his death, the 
trustees entered, and by themselves, and their success^ 
ors duly appointed, had remained ever since seised of 
(be estates in question. 


The 



CASES IN CHANCERY. 51f 


The iaforanation, filed agaiaat tfien trusteen^ ^nd 
againsli tie vicars of tbe foer resp^cti^ |>t^p9bea«««|ied 
in tbe deed, prayed a declaration tbattfa^^tipiNseas for 
tbe time being, or the vicae# folr the titoe being ol ^ 

■aid respective h^' n?* ®®y 

since the exfiiration of thd'for^" years, bad any right 
or power, under the trust deed, to cut thuber, either for 
file purpose of repairs, or for sale and application of the 
money arising from sale to such purpose ; Hi* for the 
repairing, or keeping in, repair, any houses, mills, &c., 
in any other county or par|i^ .th|^p that i| which the 
timber aci^lly grew or pnophc^^ *. hjf fo 
any slabs or tillers growing in the s^d woods, .;eXC0^f 
such as (according to the custom of the country, afid 
the true meaning of the tru8*t deed^ ought to be so felled 
or cut down as underwood, and as were absolutely ne- 
cessary for selling such unde^lvood : and an injunction 
accordingly. * 


3817. 

Attosksy- 

GenuUc. 

V. 

GBAEtr. 


It appeared that the trustees, and not tbe vicars, 
being considered as having, bj^ the terms of the deed, the 
power to direct and regulate the cutting of timber, '^he 
vicars had accordingly been in the habit of applying to 
the trustees, ‘from time to time, when timber was wanted 
for repairs, and of receiving and acting upon their 
directions. 

The cause now coming on to be heard, Ilart^ Belt^ 
and Couricnay^ for the relators, stated the questions to 
be. First, whether, after the expiration of tbe forty 
years from the death of the grantor, it was competent 
for the trustees to permit any timber to be cut for 
repairs ? Secondly, if it were so, then, whether the 
supply of timber in aid of repairs was not a tenantrrigbt, 
confined to the specific land on which the was 

grown ? Thirdly, whether the defendantS| |l|e trws- 
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t^s and viCBtB^ or either, had a right under the deed to 
sell timber, and apply the produce in purchase of other 
tiwber for repairs ? 

In support of the propo^ion, that after the expiration 
of the aforesaid period, the College bediine entitled to 
all produce arising from the sales of timber, they repre- 
sented that, by the deed, the expenses of repairs were 
expressly provided to be paid out of the rents and pro- 
fits of the estate, other than the timber, the tenants 
themselves being directed to assume the obligation of 
repairing; or, at all •events, that the deed gave to the 
* trustees, &c. no right, (after the forty years) to cut any 
more of the timber than was actually wanted from time 
to time, and was ki its tind fit for the repairs of the 
houses, mills, buildings, and fences, on those parts of 
the estates on which such timber was grown 5 that, at 
any rate, they were accountable for the vsflue of so much 
of the timber cut on other parts of the estates as was 
not adapted and actually applied to the purposes of 
repairs, or as exceeded jvhaf was necessary for repairs 
on those parts of the estates on which such timber was 
grown respectively ; that they had no right to apply any 
part of the money produced by sales of timber, in any 
repairs whatever; at all events, not in rebuilding 
houses, barns, &c., which had been destroyed by fire, 
and which ought to have been kept insured. 

They said that the College was tlie first and most im- 
portant object of the testator’s bounty — the vicars not 
being in the situation of mere voluntary objects of such 
bounty, but being purchasers of the benefits intended 
them by the deed by the services which it was expected 
they shduld render; that all inference of intention 
shohld therefore be in favour of the College ; but here 
it was npt necessary to supply an intention by inference 

or 
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W conjectore, flie j^ntor having saffidently mar)ked 
and cz{ii*e88ed his meaning ; that the pofrer givi^ to 
the trustees during the forty years was aa esceptitm 
out of the general benefit intended the college, and a sus- 
pension during that time of the rights of the college ; 
and that a positive permission to cut during the forty 
years, so far from aifording any inference in fiivour of 
its continuance, did, in true construction, operate as a 


virtual prohibition of cutting for any subsequ^t period. 


1817 . 

AlTOaNEY-: 

Geiterai. 

V. 

Geary. 


Sir S. Romillt/, Wetherellf and Lomax^ for the de- 
fendants, insisted that they wera strictly authorised, by 
the terms of the deed, to cut and sell, from time to tiii»ef 
for the purposes of repairs. That, for this purpose, the 
whole of the trust estates \Vere to he considered as one 
estate, and the timber on all parts of the property 
equally applicable to the repairs of every part,of that 
property ; and that a different construction would in- 
volve manifest absurdity. The rearing and preserving 
of a good stock of timber was a main object of the 
grantor’s care ; which appeared, as well from the re- 
striction during the forty years* as from his ( the grantor’s) 
directions, that the woods, or certain parts of the pro- 
perty should, “ for tire better preservation of the tim- 
« ber thereon,” be for ever kept in hand. But, 
much as ho- wished the timber to be preserved, and, 
even though he had, with that object, forbidden the 
sale of timber (for the use of the college), during forty 
years, yet, even during that same period, he permitted 
the felling of timber for repairs, which shewed that he 
considered such application of the timber as at all times 
indispensable. After the expiration of the forty years, 
be also permitted the sale of timber for the use of the 
college. This was obviously an enlarging clause, and 
could not, according to any rules of interpretation, be 
taken as imposing any restriction on the permission pre- 
viously 
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noosljr gifen, to sell for tbe poipose of repuHi^ .Tbe 
clauses in tbe deed, on which tjie plaintifis principally 
relied, jbad reference as well to tbe forty years dnring^ 
which the restriction was to operate, as to after times* 

C^^rges of repairs” most -clearly, tberefore, mean 
such charges as there might be exclusive of timber. 

As to the second point, the grantor had said expressly 
that, during the forty years, timber grown on the estates 
in Hertfordshire, 8hou)|^ beapplied in the repair of mills : 
but it appeared that there were no mills on any of the 
estates in Hertfordshire, whence it followed that he must 
•have intended the produce of one county to be appll* 
cable to repairs in another. And then, as to the third, 
if timber on farm At was applicable to repairs on farm 
B. it would involve the greatest inconvenience to bold 
that tbe application must be confined to tbe identical 
timber ; as, suppose a difficulty of carriage between the 
estates,— suppose none but oak to be grown on the one, 
and ash or elm the only timber required for the repairs 
of the other, — could it be said not to ^e within the 
intention and spirit of tbe grant to sell timber on farm 
A. (perhaps, in Herts'^, and purchase that which is 
wanted for repairs on farm B. (in Surry), in its vicinity ? 
Always remembering that this is not a question of 
waste by tenant for life ; that the produce of the tim- 
ber cut is not to be put by the defendants into their 
pockets,; but to be employed, in some shape or other, 
on the estates, and strictly accounted for. 

The Master of the Rol^s. 

These trust estates are given, as one fund, for the be- 
nefit of two equally permanent institutions ; and the 
whole ought to be mani^ed for the benefit of both, in 
such a way as if provident owner would mairage his 
property. 


The 



The graq^i’, laeaniog to allow ttw woodfl^on tbf pfo* 
perty to eome to maturity, restrains his tmstees l&om 
cutting any timber during the space of forty yearSi 
except for the purpose of repairs. This is not a spa* 
cial permisnoa to <;ttt for repairs during the forty ye|r8 : 
but no restraint is ever imposed on such cutting. When 
the restriction that was imposed is taken off, it is diffi- 
cult to contend that, ms a consequence of its removal^ 
another restriction ttmt had not been imposed, is to 
attach. From the affirmative that, after the forty 
years, the trustees may cut for sale, how is the nega- 
tive, to be inferred, that they mpst not cut for repairs ? 
If even during the time that the grantor was mos4 
anxious for the preservation of the timber, it might be 
cot for repairs, it should seem that.d fortiori might it be 
so applied after that period had expired. The words, 
^ after charges for repairs,” must have had their opera- 
tion as weH during the forty years as afterwards. 
Now, during the forty years, it is admitted that timber 
was to be cut for repairs. Therefore, those words 
must mean ofher repairs besides those for which tim- 
ber should be wanted, and can afford no argument for 
holding that, after the forty years, timber was not to 
be cut for any kind of repairs. 

Then, if the trustees can cut timber for repairs, in 
what way can they be said to abuse that part of their 
trust ? The propositions of the relators on this part of 
the case seem to rest on some analogy which it is sup- 
posed to bear to other cases, with which it appears (o 
me to have nothing in common. The jealousy lest per- 
sons, having particular interests in an estate, may, un- 
der pretence of cutting timber for repairs, behefit them- 
selves at the expense of the inheritance, has been the 
occasion of subjecting them to very strict rules with re- 
spect to the manner in which the power is to be exer- 
cised. 
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eised: But the grantor, who was the absolute 
of these estates, was subject to no such rules. The 
trustees, wl^ have in them the whole inheritance, are, 
at law, as little subject to them. On wha^principle is 
B Qourt of Equitjr to say, that they shall be bound by 
them ? The grantor has not imposed any such restric- 
tion. He speaks of the timber growing on the premises 
— that is, on the estates generally, — as applicable to the 
repairing of the mills, farm-houses, and other appurte- 
nances belonging to ^^the estates.” If the trustees cut 
no more timber on the whole property than the repairs 
on the whole propenty require, I do not see what 
aground the relators have to complain. To say that 
timber growing on one part of the estate should not be 
employed in making«repair$t on another part of it, would 
be perfectly arbitrary. And if the timber be at a great 
distance from the place where the repairs are wanted, ’ 
why should the trustees be proliibited from selling the 
timber, and making the repairs with the produce ? 
This may frequently be an act of provident administra- 
tion ; and no benefit could accrue to the relators from 

f 

eompelling the trustees to transport the identical limber 
to the spot where the repairs are wanted. The trus- 
tees must exercise their discretion fairly, and in such a 
manner as not to be injurious to the College. But I 
think they have a discretion in this particular, and are 
irot like tenants for life or years, who are by law tied 
down to the observance of a precise rule. I cannot, 
therefore, make the declarations that are prayed for 
with respect to the timber, (a) 

As to the young slabs and tillers, I think that, as the 
power of cutting them still continues, the qualification 
annexed to it is still in force, viz. that no more of them 


(a) See fViiher v. TAc Bean, of Winchester^ ante, p. 421. 

shall 
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shall bo cut than may be necessary for better soUi^g^ the 
underwood each foil. 
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Declare, Thai the Trustees for the time being, of 
the trust estates in question, or the four vicars for 
the time being of the four parishes of Great Hookhamy 
Leatherhead^ EJfingham^ and Shalford^ in the county 
of Surrey have now, and have since the expiration 
of the terra of forty years fi;ora the death of Hugh 
Shortridge^ in the pleadings mentioned, had right and 
power to fell and cut down timber trees standing or 
growing on any part of said trust estates, for the 
purpose of repairing, or keeping in repair, any of 
the houses, mills, buildings, or fences, on any part 
of the sakl trust estates, and also for sale, for the 
purpose of applying the money arising therefrom, in 
the purchase of timber of the same species or denomi- 
** nation witK the timber so sold^ to be applied in repair- 
ing, and keeping in repair* any houses, mills, build- 
ings, or fences, on the said trust estates, in any other 
county ojr parish than that in which such timber ac- 
tually grew or was produced.” 

Reg. Lib. A. 1816. fo. 2067. 
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j)tl°^lf, The ATTORNEY-GENERAL, at the Relation of 
W. P, SPICER, Esq. - i FxiAimtiff, 

■f,'4 AGAINST 

EDWARD CROSS, and the MAYOR, BAILIFFS, 
and COMMONALTY of the City of EXETER, 

Dsfensants. 


Lease of a Cha« 
rity Estate 
sought fo be set 
aside: firsts as 
being a lease 
granted for a 
letig term of 


^W’N Michaelmas Term 1811, an information was filed 
JL at the relation of Mr. Spicer^ against the defendants 
(the Mayor, Bailiffs^ and Commonalty of the City of 
E^€ier)y for an account of the Charity Estates which 
were the subject of this cause, and of the rents and 
profits thereof received by the said defendants, and for 


years determin* carrying into effect the purposes of the charity^ 
able on lires at 


a small rent, on 
the payment of 
a fine ; and se- 
condly, on the 
ground of un- 


By the decree made at the hearing (^d of March 
1813), it was, among other things, referred to the Mas- 
ter to enquire what were the estates subject to the cha- 
ritable uses in the pleadings mentioned, and whether 


ierralue : Held the estates had been properly let ; and, if the Master 


not to be dis- * 
turbed: the 
Corporation, 
who were trust- 
ees of the Cha- 


should be of opinion that they bad not been properly let, 
then that he should enquire whether it would be pro- 
per to take any, and (if any) what steps to set aside 
the leases so improperly made» 


rity, having been 

always in the 111 pursuance of this decree, the Master made his 
habit of letting separate report, dated the 11th of February 1815, 

their estates ac- whereby be found that by indenture of feoffment dated 
cording to the 

same mode, it being also supported by tlie custom of the country in 
which the estates are situate ; and the evidence not bearing out the 
charge of undervallie. 

1 the 
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ibe 20th of August 1689, du]j^ exeeuied hjr 
Jordoitte and Thomas Crossinge (two of'ttealdenaeu 
of the city of Exeter), with livery of seisin thereon ©0* 
dorsed, after reciting that Nicholas Spicer the elder* 
(late one of the aldermen of the said city), by deed ipt 
dented, bearing date the 3d of March 1609, did grant W 
and enfeoff to them the said Jordaino ||nd Crossinge, 
and six others (deceased), their heirs ai^assigns, the 
lOessnages, &c. therein mentioned, to the use of the 
said Nicholas Spicer and Honor his wife, end of the 
heirs of the body of Nicholas S^cer, and after their 
deceases, and for default of such issue, upon confidence 
and trust, and to and for such employments, paymentf, 
and disbursements'of the issues and profits of the said 
premises as thereinafter ex[>re8sed, that is to say, for the 
payment of an annual rent charge of 20/. to E. B. dur* 
ing her life, and for the yearly payment of 30$. worth - 
of bread t<f be distributed to the poor of the city at 
Easter, of §0$. towards the repairs of certain parish* 
churches, o^40s. towards the better maintenance of 
candle-light in the dark nights between the Feasts of 
All- Saints and the Purification, to be set up in such 
convenient places of the said city, as to the mayor and 
' aldermen of the said city should seem meet, and of 6s.8d. 
to the night bellman of the said city, and during the life 
of the said E. B. for the disbur^ments and loans of the * 
residue of the said issues and profits, to such of the 
freemen of the said city, as to the said mayor and alder- 
men, or the most part of them, should be tlrought most 
meet and reasonable, by 51. or 10/. to each, for f years, 
or under that term, upon good security for the repay- 
ment thereof ; and, after the decease of E. B., for the 
- disbursements, loans, and payments of the residue of 
the said issues and jarofits to such of the freemen, as well 
merdiants as others, as to the said mayor and aldermen, 
or the most part o(them, should seem meet, by 10/, or 

under 
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u^^er 2E, for the like upeti goodiecurity for^t^ 
payment at the end theredf; to the mayor of theaaid 
being, SOs. ; to the recorder, lOjr. ; to 
V* the receiver and stewards, ISd. a*piece ; to each of the 

Crp«s» feoffees and of their heirs and assigns that were at the 

accounts, 12d, ; to the sword-bearer of the said city, 
l§d. ; to the four serjeants, Ss. 8rf., to be divided 
among them ; to the town-clerk, IO 5 ., for keeping 
the accounts ; and to the chamberlain, 3^. id., for his 
travel and pains in and about the seeing and procure* 
ment of the execution and performance of the said trust 
and confidence, and to the procurement of an account 
5 %arly, for ever, on the 20th of December^ to be made 
of the disbursements. And after further reciting that 
the said Nicholas Spicer^ by his will, reciting that he 
had conveyed the premises to the aforesaid purposes, 
declared that his said wife should every year during her 
life, upon Good Friday^ out of the profits hf the same 
lands, give and deal to so many poor people of Exeter 
as she should see good, the value of 205. wo|'th of bread ; 
and to the poor people of the parish of Ilalherloriy the 
like amount ; and that, after the decease of his said wife, 
his said feoffees, and those to whom they should make any 
future feoffments as therein mentioned, should perform 
the same ; it was declared that tho said Jordaine and 
" Crossinge (the then only surviving feoffees), did thereby 
grant, enfeoff, and confirm unto the mayor, bailiffs, and 
commonalty of the said city, their successors and assigns, 
all the said premises, upon the uses and trusts in the 
said ii^enture and will contained. 

The Master by his report further found, that, by an 
indenture bearing date the 2d of June 1772, the defend- 
ants the mayor, &c., of Exeter^ in consideration of 630/., 
demised to one Edward Cross a certain messuage^ 
&c., called SlowJake (comprising the principal part of 

the 
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vitality estates)^ for 99 yeai8» if tfae aaM, 

Cross (than aged S3), and Betty hu wife (then a|^ 
or either of theiOy should so long live ; to cotnnaciSiiceiiii* 
mediately after the surrender or otlier sooner determina- 
tion ofa former lease of 1727, determinable on the liifo. 
of a person then in existence, at the yearly rent of 20f.i 
and that, by another indenture dated the 24th of JVo- 
*oember 1801, the same defendants, in consideration of 
1050/., demised to the said Edward Cross the same pre- 
mises for the term of 99 years, if John Cross (then aged 
26), and Sarah Cross (then aged 16), or either of them, 
should so long live; to commence on the death of the 
said Edward Cross^ or tlie surrender or other sooner* 
determination of thS lease of 1772, at the like yearly 
rent of 20/. * ^ 

The report then, after stating that similar leases had 
been from tinfe to time granted, and were then inexist- 
ence, of other smaller parts of the charity estates, went 
on to state that the Master found, from certain ancient 
leases produced before liim, that Nicholas Spicer the 
feoffor, in his life-time, granted leases of the charity 
estates for lives, at small rents ; and that since his death, 
the feoffees of the said estates had from time to lime 
granted leases thereof for lives, at small rents, reserving 
fines. That, from the afHdavits produced before him, 
the Master found, that the evidence of value of the 
estates, at the different periods when the leases were 
gninted, was contradictory, inasmuch as the evidence on 
the part of the relator tended to shew that in June 
1772, when the first-mentioned lease of SlowJake was 
granted, the same was of the yearly value of 200/. ; and 
in, November 1801, when the second-mentioned lease of 
the said farm was granted, the same was of the yearly 
value of 200/. ; whereas the evidence on the part of the 
defendants tended to shew that the yearly value of the 

said 
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teid estate was, at tfie firM ii^ lbe above "peric^ 001 ; 
and, at the second period, 12^. only: and that In the 
year 1801, Thomai Groy^ a surveyor, by the direction 
of the defendants, valued the said estate, and made a 
calculation of the 6ne for renewal, which he valned at 
less than 1050/., the consideration actually paid for the 
same. That the last^mentioned surveyor had been used 
to survey and value lands for §0 years and upwards, and 
was well acquainted with the mode of granting leases 
on lives in the county of Decon (a) ; and that the same 
method had been constantly adopted by the great land- 


owners in the said county, 

• 

(a) The mode of letting 
in question is mentioned by 
Rudon^ in his Survey 5f De- 
Ton, made about the com- 
mencement of the 17th cen- 
tury, as the mode then usually 
in practice throughout the 
country ; and is spoken of by 
him in terms of great com- 
mendation. « 

A curious instance, as to 
the prevailing opinion of 
those days In favour of leases 
of this description, was men- 
tioned In argument, of the 
will of Sir John Ma^nardj 
Serjeant, who gave the ma- 
nor of Cl^st Su Lawrence^ 
in the county of Devon^ to 
trustees, for the use of St. 
John’s Hospital, in the city 
of Exeiefy for the purpose 
of educating boys in writing 
and arithmetic, and by which 
he particularly required, 

That the trustees do not , 
forbear, to make any new 


and was still continued. 

lease or leases when any of 
the tenements fall in hand, 
of purpose to hare the 
mesne profits in their hands, 
though for the charitable 
uses, because *that would in 
time tend to the destruction 
of the tenements and of 
tillage, and *of good hus- 
^bandry, as it is conceived,” 
The late editor of Rts» 
don (edit. IBll), speaking of 
the causes \i hich have tend- 
ed to retard the progress of 
agricultural improvement in 
Devonshire^ says, Among 
the principal of these causes, 
we may probably reckon 
the tenures.^^ He then re- 
fers to the passage in his 
author above alluded to, 
and adds, Fortunately, 
this .system of tenure is on 
the decline, though it has 
not yet been succeeded by 
a much better one,^ See. 


The 
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The Master concluded his report by stating his opi- 
nion that the estates, being in trust Ibr charitable uses, 
had not been properly let ; and that the leases thereof 
ought not to have been granted for long terms at small 
rents, and upon payment of fines, in such manner as the 
said leases had been granted ; and, more particularly, 
that it was improper to grant the said reversionary lease 
of Slow-lake ; and that it would be proper to proceed 
against all proper parties for the purpose of setting aside 
the said lease. 

To this report, as to the leases being improper, and 
the institution of proceedings to set aside the same, ai» 
exception was takerj^ which, inA^nrcA 1815, came on to 
be heard before his Honour the Vice-Chancellor, a 
petition having been also presented on the part of the 
relator to the Master of the Rolls, to confirm the 
report ^ 

Courtenay and Merivale in support of the exception. March 1815. 

Roupell, contri, contended that the course which the 
defendants had pursued had been improperly adopted ; 
and that the propriety of the Master’s opinion might, 
and, in this case, would, be more conveniently dis- 
cussed on the hearing of the petition to confirm the • 
report. 

The Vice-Chancelloh ordered the exception to 
stand over till after the hearing of the petition. 


In consequence of this, the exception was aban- Rolls. 
doned, find a counter-petition presented to the Master 
VoE. III. Mm of 


1817. 
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of the Rolls, which came on to be heard, together with 
the original petition for confirming the report, on the 
MUiot April. 

Sir Samuel Rotnilly and Roupdl for the Master’s 
report. 

Courtenay and Merivaky contra. 

April 11, 1815. ThcMASTER of the Rolls said, that it is very difficult 

to lay down any abstract proposition as to the pro- 
priety or impropriety. of leasing charity estates in the 
* manner here complained of ; and that such a mode of 
letting, generally objectionable, .Inay, under circum- 
stances, be the raopt beneficial that can be adopted. 
That, with respect to a charity, indeed, the reason 
against it is stronger than as to private estates, because 
the purposes of the charity may be suffered to languish 
for the want of funds during the intervals between the 
leases ; but that still, even as to charity estates, it is im- 
possible to lay down any general rule. *^^In the present 
case, the mode of letting the estates in question had 
commenced before the lease was granted, which it would 
be the object of the proceedings rccommjended by the 
Master to set aside; and, supposing the abstract prin- 
ciple to be established, it would be very difficult to de- 
termine, whether, in 177S, a different course could have 
been beneficially adopted. The predecessors of the 
then corporation had so let the estates ; and the present 
question was not whether their predecessors had done 
right in so letting, but whether they ^the then cor- 
poration) had done right in continuing the practice 
which they found had been introduced before them ; 
and it is..evident that, under the circumstances, to have 
commenced a different course, might have been to 
exercise a very disadvantageous option. Hil^ Honour 

also 
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also adverted to the general practice of the country, 
and said, that, as the corporation seemed to have acted 
for the best, according to what was then the general 
practice, it would be hard to say that the lease ought 
to be set aside without further enquiry. But it was 
nevertheless fitting that the question should be de- 
cided ; and there was at least so much doubt on the 
circumstances, as to make it desirable that the course 
recommended by the Master should be adopted ; there- 
fore, without expressing any concurrence with the 
Master in the opinion he had stated, Ilis Honour 
thought fit that the report shoilld be confirmed. ^ 


Ordered, “ That the Master’s report be confirmed ; 
^ and that the relator should be at liberly to proceed 
“ against all proper parties, for setting aside the two 
several leases granted by the defendant, of the cha- 
rity estate called Slozo^la/ce,^^ 


Under this order the present suit was instituiedt 
The bill staled the indenture of feoffment and will of 
the founder; that the charity estates had ever since 
been retained by, and in the possession of, the de- 
fendants, the mayor, bailiffs, and commonalty of Ea:e~ 
iery and their tenants; and that the said defendants 
were then seised of the legal estate, and had received 
the rents, &c. for many years, and had made leases and 
grants from time to lime, as suited their own conve- 
nience, but the charitable purposes for which tlie said 
estates were granted had long fallen into decay and 
disuse, and the rents, &c. had not been applied for a 
great mq^ny years to those purposes, but had been re- 
tained in the hands of the defendants, or applied by 
Mm2 them 
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A TTOHNET- 

("General 

V. 

Cross. 


them to other purposes; and, after setting forth a lease 
of the estate called Slow-lake^ in the year 1631, for 99 
years, determinable on four lives, at the yearly rent of 
40/., and a fine of 208/,, (which yearly rent was reduced 
to 20/. in the year 1641, in consideration of 270/.,) and 
that in the year 1772 there was only one of the lives 
existing, upon a lease made in 1727, which was an old 
life, and would probably soon have fallen, upon which 
event happening, the defendants (the mayor, &c.) might 
have been enabled to let the estate at a fair annual rent, 
according to the actual value, and under proper hus- 
bandry covenants ; and charging that they ought to have 
so done in the due execution of their trust ; proceeded 
to state the leases subsequently made, according to the 
Master’s report, chaVging that the same were improper 
leases, and were made and granted to, and obtained by, 
the defendant Cross (the then tenant of the estate) for 
inadequate considerations, and for less^than the fair 
and just value thereof; that the defendants (the mayor, 
&c.) ought not, as the feoffees and trustees of the 
charity estates, in the due execution of their trust, to 
have made a grant or lease thereof for a long term of 
99 years, or for lives, reserving a small rent only, and 
taking a money-gift or fine, instead of requiring and 
receiving a full and fair annual rent, according to the 
value of the premises ; that the leases were improperly 
granted as leases in reversion ; and that the same were 
collusively granted to the defendant Cross^ and were, or 
ought, in a Court of Equity, to be considered as void 
leases, and to be set aside, and the lands relet, under 
the direction of the Court, on a farm lease for a short 
term of years, reserving the best annual rent for the 
same, and under proper husbandry covenants. The 
bill further charged, that the defendant Cross was a 
freeman or member of the corporation, and that he 
procured the leases from favour, or otherwise, upon 


some 
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some undue consideration ; that the leases were besides 
defective, in not containing the usual covenants for 
good husbandry and repair, and that the farm had been 
mismanaged, and the buildings thereon neglected, &c#i 
but these allegations were either denied by the answer, 
or refuted by the production of the leases, and not in- 
sisted upon in argument. The bill prayed that the 
leases might be declared to be void, or that the same 
might be set aside, and Uie indentures of lease delivered 
up and cancelled ; and that the said farm and lands 
might be relet, in such manner, and upon such terms, 
as the Court should think proper, for the benefit of 
the charity; and that all proper directions might bS 
given for the purposes aforesaid, and for the benefit of 
the charity in respect thereof. # 


1817. 

AxTOENEy- 

Gensrai^ 

V. 

Cross* 


The defendants (the mayor, &c.) by their answer 
admitted thift they were possessed, and considered 
themselves as being so possessed, of the charity estates, 
upon the trusts, and for the charitable purposes, oon- 
tained in the deed of feoffment and will of the founder. 
They stated that they and their predecessors (members 
of the corporation for the time being) had, from time 
to time, ever since they were in possession, applied con- 
siderable parts of the rents, &c. to the charitable pur- 
poses aforesaid, but admitted that there was, in each 
and every or several of the years during which the 
reritfy, &c. were so applied, some residue or surplus, 
which they were always ready and willing, upon proper 
application being made to them, to lay out and apply 
according to the purposes of the charity ; but that, no 
such application having been made to them, the said 
surplus had been retained by the defendants, or by 
certain members of their body appointed by them as 
trustees, and applied to other purposes distinct from 
those of the charity. They said that they the said de- 

, fendauts, 
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fendantSf and their predecessors^ had from time to time 
Jet the charity estates in such manner as seemed to tbem^ 
likely to be most productive, and that the ordinary and 
accustomed practice, with respect to letting of lands 
in the county of Deoonj had hitherto been to grant 
leases of 99 years, or other long terms, determinable on 
three lives, in consideration of fines, and reserving only 
a small rent, which mode of letting had been usually 
adopted, not only with respect to houses and buildings, 
but generally with respect to lands let for the pur- 
poses of husbandry only, and, upon the dropping of 
one or two of the liv^s named in such leases, it was 
usual to grant a fresh lease for another long term of 
years, in reversion, or upon the surrender of the then 
existing lease; and that such practice or custom must 
have been in the view of the donor, and approved by 
him, it appearing from documents then in the custody 
of the defendants, (and which were produced in evi- 
dence,) that lie did himself, in or about the year 1598, 
grant a lease of three lives of* part of tho said charity 
estates, upon receipt of a *(ine, at a rent of 4^. per ann,^ 
and in the year 1610 a lease for three lives of other parts 
of the same estate, in consideration of a line of 60/., and 
a payment of 3s. id. only as a heriot, upoii the drop- 
ping of the lives ; admitting that, such practice or cus- 
tom prevailing throughout the county, and in the neigh- 
bourhood in which the charity estates were situated, 
such lease as in the bill mentioned was, in the year 
1772, made by their predecessors, under tlie circum- 
stances therein stated. They also admitted the succeed- 
ing lease of 1801 ; denying the circumstances of under- 
value, and the charges of collusion and other improper 
conduct, made by the bill. 

The defendant Cross went more particularly into 
the circumstances of value and situation, and al- 
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leged that the leases, under which he held, contained all 
usual covenants, for repair, &c., but not husbandry co- 
venants, such last-mentioned covenants not being usual 
in leases for lives. He further stated that he had laid 
out considerable suras in repairs and improvements on 
the premises, by which the same were then of greater 
value than they were at the time when the lease of 1801 
was granted to him ; and he insisted that, in case the 
leases were set aside, he was entitled to be repaid, not 
only the sums so laid out and expended by liira, but 
also the several sums paid by him to the mayor, &c., in 
consideration for the said leases, with interest for the 
same. • 


1817 . 
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Witnesses were examined on bpth sides, and a good 
deal of contradictory evidence produced as to the value 
of the estate at the respective times of granting the 
leases of 177S and 1801, and filing the original inform- 
ation, and the proportion of the several fines paid, 
and of the rent reserved, to such annual value, the same 
(according to the witnesses for the plaintiff) being made 
to amount, in 177S, to 80/. ; in 1801, to 180/. ; and in 
1814, to 2301, (exclusive of outgoings) ; — while the 
witnesses for the defendants differed in their opinions 
as to value, making it from 40/. to 65/., at the first ; 
from 106/. to 150/. at the second ; and from 100/. to 
1301, at the third, of the above periods. The only 
evidence as to the custom of leasing was that of a sur- 
veyor, who stated that, within the last fifty years, the 
usual modes of letting in the county had been as follows : 
viz, 1st, for terms of years not exceeding twenty-one, 
at rack-rents, either by public auction or private con- 
tract; :^dly, by granting leases for ninety-nine years, deter- 
minable on thedeathof the survivor of three lives, incon- 
sideration of fines paid, and of small reserved rents and 
heriots. That, generally, such leases are renewed upon 

(he 
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the death of one or more of the lives named, and re<^ 
versionary leases granted for one or more new life or 
lives, in consideration of further fines paid, ^d reserved 
rents and heriots. That the former mi^e of letting fe 
adopted when the estates are held by the lord or land- 
owner in demesne, and the latter mode is only generally 
recurred to in cases where such lands have been here- 
tofore usually so leased. That the mode of calculating 
the fines to be paid on such last mentioned leases is 
as follows : — Taking first the gross annual value, then 
deducting the amount of the land-tax, church rates, 
poor’s rates, reserved rent, and " repairs, to ascertain 
flje clear value thereof, and, by charging about seven- 
teen years’ purchase of the clear Vhlue on a lease for 
three lives of the purchaser’s nomination ; and that 
the number of years’ purchase of leases for reversion- 
ary interests must, in all cases, depend upon the ages 
of the life or lives in existence at the timc^ 

The cause now coming on to be hearij^ Sir Samuel 
Romilly^ for the plaintiff and relator, referred to the 
cases of Berkhampslead School (a), and of the Attorney-^ 
General v. Owen (&), the Attorney -General v. Green (c), 
&c., and argued that the leases in question were such 
as this Court would under no circumstances whatever 
' support; — that it must be considered as being now 
the settled practice to admit no leases of farm lands by 
the trustees of a charity to be valid, other than custom- 
ary agricultural leases for 2] years, or shorter periods, 
and containing all the usual and proper covenants for 

(a) 2 Ves. & B 134, 

(&) 10 Vcs. 555. (c) G Ves. 452. See Ex parte Grif* 
Jiths^ 13 Ves. 565. Alt orncij -General v. Backhouse^ 17 Ves. 
283. Attorney-General v. Brook^ IS Ves. 319. 496, AU 
torney^General v. Wilson^ 18 Ves. 518. Attorney -General 
V. Maywood^ 18 Ves. 316. 


good 
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good and husbandlike management ; and that thi« was 
established with reference to charity estates, upon the 
evident principle that the purposes of annual distribution 
cannot be properly accomplished by a mode of letting 
which brings in occasional supplies of money at distant 
and uncertain periods. 

Hell and Merivale^ for the defendants the corporation 
of Exeter, Parlcer^ for the defendant Cross, 

Neither the authorities referred to, nor the principles 
stated, can be held to govern a case like the present, 
where it does not appear that it was ever in the power 
of the defendants, as trustees of the charity, to have 
made other leases of the estates than those which their 
predecessors had constantly been in the habit of making, 
and which were sanctioned by the example of the donor. 
In this respect the case is entirely new; and it has never 
been laid down, or recognized as the settled practice of 
the Court,that^ucha lease of a charity estate is, under all 
circumstances, absolutely void, and not to be supported. 
In the case of Berhhampstead School^ where it was refer- 
red to the Master to consider of a proper scheme for let- 
ting the estafes in future, the Master, byhis report, (which 
was afterwards confirmed), approved of the plan which 
had previously been acted upon, viz, of letting by public 
auction, for thirty-one yeai^s, or lives determinable at 
that period, partly on fines, partly on rents, specified, (a) 

No such principle was, therefore, held at that time 
(1792) to have been established ; and where are the de- 
cisions by which the law of this Court has since been 
recognized as now stated ? In many cases the admis- 
sion of such a principle would lead to great and obvious 
injustice. As, suppose the case of a school, the master 
(a) See 2 Ves, & D. 136. 


1817. 

Attorney- 

GcNERAn 

V, 

Cross* 


of 



CASES IN CHANCERY. 


m 


1817. 

Attorney^ 

General 

V, 

Cross, 


of which is entitled to the profits of the charity estates 
as a compensation for his services, and that the estates 
have been usually let according to the mode now eom* 
plained of, the master ibr the time being receiving the 
fines as the lives drop in, in part of his emoluments. Is 
the existing master to be deprived of this which, though 
casual, he has contemplated as the means of his remu- 
neration, and thus to be put, without his consent, on a 
footing different from his predecessors J The purposes 
of this charity are not of that sort to require a regular 
distribution to the full annual value of the estates; the 
reserved rent of 204 being fully adequate to all the spe- 
cified objects of annual distribution, while the ulterior 
objects which, from the alteration bf times and circum- 
stances have been rendered incapable of being performed 
according to the intention of the donor, might, even if 
they still existed in full force, be as well supplied by an 
occasional fund, as by a regular annual ihcome. Tho 
answer to the want of covenants for good husbandry is, 
that they arc not usual in leases of this description. 
They are not usual in prebendal leases and other ana- 
logous instances. The true principle is, not that the 
trustees of charity estates can, under no circumstances, 
properly lease according to the inode now complained 
of; but that they are bound to make such leases as a 
careful and provident owner would be likely to make 
under circumstances similar to their own. The cases 
are all of leases for long terras absolute^ or otherwise at 
a great under-value ; and of under-value in this case 
there is no evidence, or none which can outweigh the 
clear and positive testimony of the witnesses on behalf 
of the defendants, who are surveyors employed by the 
corporation to value the lands previous to the last lease 
in 1801, ‘and again in 1814, appearing to be per- 
sons well acquainted with the value of lands, as well as 
with the custom of leasing in (hat part of the country, 

having 
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having no apparent interest to undervalue theni) and 1817. 
proceeding, in calculating the amount of the fines, on 
principles acknowledged to be correct, or, at all events, Genkrai. 

not contradicted on the other side. v. 

Cross* 

Sir S. Romilly replied. 


The Master ofihe Rolls. 

The leases, which it is the object of this information 
to set aside, are impeached on two grounds; first, as 
being of an improper length ; secondly, as having been 
made for an inadequate consideration. 


First, they are leaSes for three lives ; or, what comes 
to the same thing, for ninety-nine*years, determinable 
on lives; and this, it is said, is of itself sufficient to 
induce the Court to set them aside. But, to set them 
aside, it is necessary to assume that the corporation 
has been guilty of a breach of trust in making, and that 
the lessee haspiade himself accessary to that breach of 
trust in accepting, such leasers. Now, though the ex- 
pediency of letting charity estates in this manner may 
be more or less questionable, according to the nature 
of the charity, and the circumstances and situation of 
the estate, I am not aware of any principle, or autho- 
rity, on which it can be held, that such a lease is, on 
the very face of it, an abuse of trust. The legislature 
has, both in enabling and disabling statutes, considered 
leases for three lives as on a footing with leases for 21 
years absolute. So have many founders of charities, 
who prohibited the letting on leases for more than three 
lives or 21 years. It would be a strong thing to say, 
that, in such a case, a lease for three lives would be void. 
Supposing, however, that where charity estates had 
usually been let for 21 years, it would be considered as 
improper to substitute a letting for lives, it does not 

follow 


There is no such 
principle, as 
that a lease of a 
charity estate 
for lives, or for 
a long term of 
years determin- 
able on lives, in 
existence, is, on 
the face of it, 
an abuse of 
trust. 


A lease for three 
lives considered 
both by the le- 
gislature in 
framing ena- 
bling and disa- 
bling statutes, 
and by many 
founders of cha- 
rities, as on a 
footing with 
leases for twen- 
ty-one years. 
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Attoiinby- 

Genehal 

D. 

Cuoss- 


In order to set 
aside a lease of 
a charity estate 
alreadyexisting, 
it is not enough 
to say that the 
mod of letting 
is not the best 
that might be 
described ; 
but it must be 
shewn to be so 
positively bad, 
that no person, 
meaning to dis- 
charge his trust 
fairly, could 
liave resorted to 
it. Ex. gr. A 
lease for a long 
term of years 
absolute, at a 
stationary rent. 


follow that we can impute abuse to a mere adherence 
to the ancient and uniform mode of letting, especially 
when it is a mode usual in the district in which the 
estates are situated. In laying down prospective rules 
for the regulation of a charity, it may be very fit to 
consider which mode is best calculated to answer the 
particular purposes of such charity. In some cases, it 
may be expedient to take fines, in others to let at 
the beet annual rent. In the Attorney-General v. 
Price {a)y Lord Hardwicke says, As to letting 
the estates for the future, one consideration is, 
‘‘ whether I shall let** for the improved rent, or di- 
rect fines to he taken and he then goes on to 
declare, that he will leave it to the Master, to iii- 
“ quire, whether Icftting on an improved rent, or 
leasing upon fines, be for the benefit of the charity, 
since a ^rcat deal depends upon the custom of the 
country^'* In order to set aside such a tease, already 
existing, it is not enough to say that the mode of letting 
is not the best that might be prescribe(\, because, on 
such a point, there may be a great difference of opinion 
among the most experienced: but you must shew, that 
the mode is so positively had^ that no persons, meaning 
fairly to discharge their trust, would have resorted to it. 
This may be said of a lease for a long term of years 
absolute, at a stationary rent ; because no man of a 
reasonable degree of providence would so let his own 
estate. But many land-owners do still let their estates 
upon leases for lives ; and, formerly, the general usage 
in Devonshire was to let in that manner. As to the 
charge in the bill, that proper covenants have not been 
inserted in the lease, I sec no evidence in support of it. 
The assertion, that there is no covenant to repair, turns 
out to be a mistake. No witness says, that there is 

(«) 3 Atk. 1 10. 
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any covenant wanting, that is usually inserted in leases 
for lives. 

As to the second point in this case, ws. the allegation 
that the estates have been let for an insufficient consi- 



Attorney- 

General 


r. 

Cross. 


deration, I have always understood, that leases of cha- Leases of cha- 
rity estates might be set aside on the mere ground of rity estates may 
under- value. But it must be an under- value satisfac- aside on 

torily proved, and considerable in amount. It is not ^ 
enough to shew, that a little more might have been got ’ 

for the estate, than has been actually reserved. Still less unjer-value sa- 
is it sufficient, to infer the under-letting from the value of tisfactorily 
theproperty at some subsequent period. In this case, th? proved, and 
Corporation of Exeter took the precaution of having considerable in 
the lands surveyed and valued by an experienced sur- 
vcyor, upon whose estimate they set the fine. The im- 
puted motive for partiality to the lessee is negatived. 

He is not a corporator, nor in any way connected with 
the corporation. But the witnesses differ as to the 
amount of tliq fines, wliich ought to have been reserved 
upon the leases made in 1772^and in 1801, respectively. 

As to the first, tlie plaintiff’s witnesses say that it ought 
to have been 901, more than it was. But, even if the 
difference h&d been more considerable, I should not be 
disposed to place much reliance upon an estimate made 
in 1816, of what lands were worth to be let in 1772, 


The difference as to the fine in 1801 is more im- 
portant. That which was actually paid was, 1050/. 
That which ought to have been paid was, according to 
one of the plaintiff’s witnesses, 1530/.; or, according to 
the others, 1630/. The principle of their calculation is, 
that, regard being had to the ages of the persons whose 
lives were put into the lease, the fine ought to have 
amounted to nine years’, or, at least, eight and a half 
years’, purchase, on thfe value of the estate. To this 

principle 
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Attouney* 

Gesehal 

V, 

Cross. 


Evidence, as to 
value of wit- 
nesses stating 
opinions formed 
upon a loose re- 
collection of cir- 
cumstances at a 
distant period, 
not to be put in 
competition 
with that of 
surveyors ac- 
tually employed 
at the time to 
ascertain the 
value, and 
where no bad 
motive can be 
ascribed ; so as 
to affect a lease, 
sought to be set 
aside for under- 
value. 


principle the defendants do not seem to object. But 
the controversy is as to the value of the land at the time 
when the lease was made. This is stated, by the wit- 
nesses on the part of the information, to have been 180/. 
per annum. And, if that really were its value in 1801, 
the fine would be less by 570/., or at least by 480/., than 
it ought to have been. But it does not appear that any 
one of those witnesses ever had occasion to survey the 
farm with a view to a correct estimate of its value; but 
they are, in the year 1816, upon their loose recollection 
of the several circumstances that enter into the compu- 
tation of value, to ascci;tain with precision what the farm 
v'as worth to be let in 1801. I cannot put that kind of 
evidence into any degree of competition with a survey 
made at the time, fojr the vfery purpose of ascertaining 
what the fine was that ought to be required on a new 
letting. The surveyor of the corporation could have 
no motive for undervaluing the land, and nb diminishing 
the fine to be received by his employer. Neither his 
skill, nor his integrity, is in any way imj^eached. He 
valued the farm at 116/. The fine was somewhat more 
than nine years’ purchase*upon that value. 

It seems to me, therefore, to be impossible to say, 
that it is satisfactorily made out, that the leases have 
been granted at an under-value. The information 
must consequently be dismissed, but without costs. 


The Order was That the information do stand 
dismissed out of this Court without costs ; but the 
relator is to be at liberty to apply to the Court in the 
cause, the Attorney^General against the defendants 
“ the mayor and commonalty of the city of Exeter., 
as to his costs in this cause, and the defendants, the 
mayor, bailiffs, and commonalty of the city of 

Exeter^ 
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** Exeter, are to be at liberty to retain their costs, 
^ charges, and expenses, out of the rents and profits of 
the charity estates in question in this cause.” 

Reg. Lib. A. J817. fo. 441. 


1817. 

Attorney- 

General 

Cross* 


LOWTEN, - ' - 

- 

- 

Plaintiff, 

against 

’ 




The mayor and COMMONALTY of Colchester, Dec. 11^15. 

Defendants. 


A n order was made in this cause (see ante, VoL II. Order for se- 
p. 399.) for payment by the defendants to the 
plaintiff of 792/. 13s, 8d., costs taxed. The defendants 
had been served with a writ of execution of this order, ^ 

but did not pay the sum; whereupon the plaintiff sued issued uuXTa 
out a distringas against the defendants, which, in the decree for pay- 
body of it, was only to compel the defendants to appear merit of costs, 
and answer a contempt alleged to have been committed * Such an order 
by them, but an indorsement on the writ specified the only an order 
particular cause for which it issued. The sheriff re- the first 

turned “ Issues, forty shillings.*’ instance. 

Form of dis^ 

Sir A. Piggott, Wether ell, and Spence, now moved for regular ; 

a sequestration against the defendants, upon the return appear 

of the writ; and they cited (from the register’s book) tempt merely •* 

' • (not ad compa* 

randum et sohendum,) but the cause for which it issued being specified 
by indorsement. 

Return, “ Issues forty shillings,” also regular. 

the 
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1817. 

Lowten 

V. 


the case of Harvey v. The East India Company (a)^ to 
shew that^ where a corporation is in contempt for not 

obeying 


Mayor, &c. of (a) 2 Vern. 595. Note in 
CoiiCUESXEK. Raithby’s Edition-. Hinde. 

Tit. Sequestration^ p. 154. 

The following is extracted 
from the register’s book. 

Harvey v. The East India 
Company. Reg* Eib. A. 
1700, fo. 50. b. Sabb. 14 
December. ^ 

* Whereas by an order of 
the 3d instant for the reasons 
therein contained, it was or- 
dered that a commission of 
sequestration should issue, 
directed to certain Commis- 
sioners to sequester all the 
estate real and personal of 
the defendants the East India 
Company, until they should 
yield obedience to the decree 
made in this cause, and the 
plainlitf be paid his debt, 
with the coats of the con- 
tempt for non-performance 
of the said decree, unless the 
said defendants, upon no- 
tice thereof to their clerk in 
Court, should at the next 
seal shew cause to the con- 
trary, and the defendants’ 
counsel coming to shew cause, 
&c., whereupon, and upon 
hearing the writ of execution 
of the decree, and an aihdavit 
of service thereof, and a let- 
ter of attorney executed by 
the plaintiff, empowering 
I 


Thomas Chettle to demand 
and receive the money due 
to the plaintiff, read, and the 
plaintiff being present in 
Court, and acknowledgingho 
did execute the said letter of 
attorney, and upon hearing 
what could be alleged on the 
other side, this Court de- 
clared, that th(? plaintiff had 
proceeded regularly and rea- 
sonably, and doth therefore 
order, that the said order of 
the 3d be made absolute. 
Rut, the defendants’ counsel 
inssiting that a bill of review 
was prepared# in order to re- 
verse the said decree, and 
praying time to file the same, 
and that tht performance of 
the decree may be dispensed 
with until the cause shall be 
again licard upon the said 
?)ill of review, 4t is thereupon 
further ordered, that the de- 
fendants do pay unto the 
plaintiff 4000/., and give se- 
curity to pay unto the plain- 
tiff the sum of 37,917/., de- 
creed to be due to him, de- 
ducting the said 4000/., and 
also 100/. already paid to the 
plaintiff by the said defend- 
ants, or such other sum as 
by any subsequent order shall 
be adjudged to be paid to the 
said plaintiff, by the said 
EasUindia Company, toge- 
ther 
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obeying a decretal order, a sequestration may be ob> 1817. 
tained upon the first dislringas. 

Lowten 

Newlandy contri, op 

Submitted that the utmost to which the plainlifT Colchester. 
could be at present entitled was an order nisi ; and 
that only supposing the writ and the slieriiT’s return 
to be strictly regular : but he objected to botli on the 
ground of irregularity. 

The Lord Chancellor. 

The only order to which the parties can be entitled, 
in the first instance, is an order nisi ; and that they 
might have upon motion of course. If there is any ir- 
regularity in the form of thfe proceedings, the defend- 
ants may avail themselves of it on shewing cause 
against making the order absolute. 


The order inisi having been granted accordingly, 15. 

Nczoland^ for the defendants, on this day shewed cause 
against making the order absolute; and (admitting 
that, upon the authority of Harvey v. The East India 
Company^ the plaintiff need not sue out more than one 
distringas^ and also that the sheriif’s return, which he , 
had before objected to on the ground that, as the whole 
sum might have been levied under the writ, it should 

ther with interest at 6/. per ther order : but such judg* 

4 ^ent. from the 13th of July went is to be subject to the 
last, until the same shall be order of this Court, and the 
paid, &c. And therefore all defendants are to have time 
proceedings upon the said till the day after Twelfth* 
order for the sequestration day to hie their Iliill of re- 
are hereby stayed until fur- view.” 

Voi.. III. N n 


not 
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not have been confined to the 40^., was according io 
practice,) he now contended that the writ itself was ir- 
regular in point of form, it being merely to compel the 
Mayou, &c. OF defendants to appear and answer a contempt (which is 
Co£fC]i£$T£R, jiie form observed in a distringas issuing upon mesne 
process) ; whereas the present writ having issued un- 
der a decretal order, the form of the writ ought to be 
ad comparandum et solvendum. 

The Lioim Cuancrlloh, however, thought that the 
form of the writ was strictly regular ; and the Order 
for a sequestration was accordingly made absolute, (a) 



Lowtex 

V, 


(a) Reg. Lib. B. 1817. fo. 
79. May or j Sfc, of Colches^ 
ter V. Lowien; Ltowien v. 
Mayory Sfc. of Colchester, 
Dec. 11 . 1817 . 

“ Upon opening, &c. it was 
alleged, that by an order dated 
the l3thof J\farcAl817, itwas 
ordered that the clerk of the 
Subpeena Office should fortfi- 
with issue subpoena for pay- 
ment by theM ay or, &c. of Col- 
chester to the plaintiffs in the 
second cause of the sum of 
7901. 13s, 8d. for costs, the 
said plaintiffs by their counsel 
undertaking that in case they 
recovered the said sum un- 
der that process, they would 
forthwith^>pay the costs di- 
rected to be paid by the two 
several orders made In the 
first cause, dated that day, 
unless such last-mentioned 
costs should be first deducted 


out of the said sum. That in 
pursuance of the said order a 
subpeena issued, which was 
duly served upon the said 
Mayor, &c. but the same 
not being paid, a writ of 
distringas was issued against 
the said mayor, Scc.y directed 
to the sheriff of Essexy to 
compel them to pay the said 
sum. That the said sherifi' 
has thereupon made his re- 
turn, and thereby returned 
40s. issues only. That, as 
the said writ directed the 
said sheriff to seize into his 
hands the goods and chattels, 
rents and profits, of the said 
mayor, &c., the plaintiffs in 
the said second cause con- 
ceive that such should have 
been his return. It was there- 
fore prayed, That a writ of 
sequestration may issue, di- 
rected to the sheriff of the 
county 
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cauiity of Essex, or to certain 
commissioners to be inserted 
in the said writ, of the per- 
sonal estate of the said may- 
or, See. and the rents, issues, 
and profits of their real estates, 
until the said defendants shall 
have paid the said sum, or 
until further order. Where- 
upon, &c. Order, That a com- 
mission of sequestration issue, 
directed to certain commis- 
sioners to be therein named, 
to sequester the personal 


estate of the said mayor, &c. 1817. 

and the rents, issues, and pro- 

fits of their real estates, until Lowtem 

the said mayor, &c. shall pay 
, Mayor, &c. OP 

the said plaintiffs in the se- Colchester. 
cond cause the said sum of 
7961. 13s. 8d. costs, or the 
farther order of this Court,” 
unless cause shewn. 

Reg. Lib. B. 1817. fo.l07. 

{Dec. 16 . 1817 .) 

Upon motion to make the 
former order absolute, Or~ 
tiered accordingly. • 


SIMMONS t’. BOLLAND. Rolls. 

Dec. I — S. 

B y indenture of lease dated the 23d olJiily 1798, Executor claim- 
the Mayor and Commoilalty of Canterbury dc- Ing to retain out 
mised to Simmons (one of the aldermen of their corpo- residue 

ration), his executors, administrators, &c, for thirty 
years, at a certain rent, and under covenants for pay- pjotget himself 
inent of rent and taxes, and for repairs, &c. on non- against a future 
performance of all or any of which covenants, it was contingent de- 
declared that the lease should be void, and a power of mand in respect 
re-entry was reserved. of covenants en- 

tered into by the 
te8tator,forpay- 

ment of rent and repairs of an estate held by him under lease from a 
corporation, though there was no existing breach of covenant nor ar- 
rears of rent, in respect of which he was liable: on a bill by the 
residuary legatee for the property so retained, Ordered, that the 
funds in question be made over to the plaintiff, on his giving a 
sufficient indemnity to the executor ; the terms of such indemuity 
to be settled before the Master. 

N 0/2 Simmons, 
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J8I7. 

SiMMom 

Bolland, 


Simmons^ the lessee, by his will, gave all his real 
estates, andaJi his leaseholds and personal estate, to the 
defendant J?o//ir7;?dand another (whom be also appointed 
his executors), upon trust to sell ; and after payment 
thereout of debts and legacies, to invest the produce in 
their names upon certain trusts, subject to which he 
gave the entire residue of his estate to tlie plaintiff on 
his attainment of the age of twenty-five years. 

The testator died in 1807, leaving the plaintiff his son, 
then a minor. The trustees and executors proved the 
will, possessed themselves of the whole of the testator’s 
estate real and personal, and paid the debts and legacies 
without resorting to a sale of tife real estate or of the 
leaseholds, into the possession of which (including the 
premises demised by the said indenture of lease) the 
plaintiff, on his attaining twenty«five, entered ; at which 
time also, the entire residue of the personal estate was 
transferred to him by the executors, except a bond for 
1000/. from the Mayor and Commonalty of Gunierhuri/y 
under their common se^al, to the testator; and a sum of 
800/., 5 per cents, which were still retained by them 
out of the surplus, and for the recovery of which the 
present bill was filed. 

To this bill the defendant, the surviving trustee and 
executor, by his answer submitted that he was entitled 
to retain the property in question, for the purpose of 
protecting himself from any claim which might be made 
against him as devisee in trust and executor of Simmons 
deceased, in respect of rent due or thereafter to accrue 
due for the premises demised by the said indenture, or 
of the present or any future breach or non-performance 
of any*of the covenants therein contained; the payment 
of which rent, and performance of which covenants, the 
defendant was advised he was liable to under the said 

indenture 
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indenture;^’ and had actually then lately received a no** 
fice to that effect from the corporation. He at the same 
time admitted that there were then no subsisting breaches 
of covenant in respect of which he was so liable^ and 
that no rent was then due or in arrear for the premises ; 
but insisted that, under the circumstances, he was enti- 
tled to retain as aforesaid, in respect of any future con- 
tingent demands, to which the notice given by the cor. 
poration also extended. 

Sir S. Romill^y and Wilbraham^ for the plaintiff: 

IIarrison*s case, 5 Co. 28. debt due by bond 

shall be paid before a statute made to perform covenants, • 
when none of them are^ nor perhapfe ever will be broken, 
but are things in contingenc;^ and i^futuro; and there- 
fore such possibility, which peradventure may never 
happen, shall not bar present and due debts by bond 
and other spebialties.” And see Philips v. Echard^ 
Cro. Jac. 8. 35. that a debt upon record shall be 
paid before an obligation, and debt upon obligation 
which is put in suit, before another that is not. In 
JIawhins v. Day (a), it was decided that the payment by 
an executor of a simple contract debt, before breach 
of condition of a bond entered into by his testator, was 
good, and no devastavit^ in case of a deficiency of assets; 
and what substantial distinction can be taken between a 
simple contract debt and a legacy ? If the one be en- 
titled to priority over a future contingent debt, upon 
what principle is the other to be excluded from the be- 
nefit of the same priority ? The dictum ascribed to 
Lord Hardwicke (6), that all payments of simple con- 
tract debts made before breach of the condition are 
good, but not of legacies,’’ is unsupported by any rea- 
soning, and the point was not before the CouTt in the 
case referred to : the question there arising only on an 

(a) Amb. 160. (^) Ib. p. 162. 

exception 


549 

1817 . 
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1817. 

Simmons 

o. 

Holland. 


exception to the Master’s Report disallowing payment 
of certain sums by the executor on account of their be- 
ing debts of an inferior degree to the plaintiff’s demand. 
Wilbraham also cited and relied upon the case of Eeles 
V. Lambert, (a) 

Cooke and Combe ^ for the defendant. 

This is not a bill for a general account, upon which, 
if a decree were obtained, an inquiry would also be di- 
rected as to debts, and the obligees in the bond would 
be at liberty to come in with the otlier creditors before 
^ the Master. So, when the Court makes a decree in a 
creditor’s suit, all the creditors are considered as being 
parties to the suit, and the direction for payment out of 
Court of any part to the parties entitled is made in the 
regular administration of assets. But this is a suit in- 
stituted by the plaintiff, claiming as resjiduary legatee, 
in the absence of the creditors whom there are no means 
of bringing before the Court; and it is a question of 
great importance, whether a decree made in such a suit 
would operate as an indemnity to the executor in any 
action that may hereafter be brought against him by the 
lessors upon a subsequent breach of covenant. It is 
clear, that at law it would be no indemnity. In this 
Court, no legatee has a right to call for the payment of 
his legacy before all claims upon the estate have been 
fully satisfied ; and this is the distinction between lega- 
tees and creditors, which is one of the points in the case 
referred to. Then, are all claims upon this testator’s 
estate, in the case which is now before the Court, to be 
considered as having been satisfied ? It is perfectly 
clear that, at law, an executor is personally liable to the 
lessor of his testator, in respect of rent accrued due 

(tf)It was cited from Aleyn by Styles^ 37. 54. 73., as see 
(p. 38.), but is also reported po^MnhisHonour’sjudgment. 


since 
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since the death of the testator. He is charged as 
^ assignee in respect of the perception of the profits ; 
and it is not material whether he has assets or not. 
Therefore he cannot plead plene administramt ; and, 
“ if judgment be given against him, it is de bonis pro- 
priis,^^ “ If the land be of less value than the rent, 
“ he may plead the special matter, and pray judgment 
whether he shall be charged otherwise than in the 
detinet only;” in which case the judgment is de 
bonis testatorisy and not de bonis propriis. (a) The 
case cited by Wilbraham does not appear to have been 
ever decided ; nor is it referred to in any subsequent 
eases, so that it is impossible to state it as an authority. 
In Hawkins v. Hat/^ (he question of legacies actually 
did arise, as appears by referente to the register’s 
book (5) ; and the same principle has been acted upon 
in the case of the Duke of Queensberry^^ leases, in 
which the residuary legatees, and some of the parti- 
cular legatees also, have been kept out of possession for 
years, by rea^n of the possible demands which may 
arise under the covenants whigeh the Duke had entered 
into for quiet enjoymenU 

Sir S. Romih/^ in reply. 

This case is perfectly new : but the novelty of it is in 
the plaintiff’s favour, because it is impossible that the 
circumstances under which it has arisen have not been 
of frequent occurrence, although no such claim as that 
made by the present defendant has ever before been 
instituted in respect of them. No such claim could 
have been established under the usual advertisement for 
creditors to come in and prove their debts in the Mas- 

(a) 1 Williams’s Sauii- (h) See note at the end 
ders, 1, note; and the au- of the case, 
thorities cited. 

ter’s 


1817. 

Simmons 

V* 

Bollano. 
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1817. 

Summons 

Bollano. 


term's office. The case of the Duke of Queemberry^^ 
leases is quite difierent. For those leases had actually 
been attacked ; and there had been a judgment of the 
Court of Session against them, which Judgment is now 
under appeal. As to the distinction supposed to have 
been taken in Hawkins v. Dqy, how can a legatee be 
said, as against an executor, not to be as much entitled 
in respect of his legacy, as a simple contract creditor in 
respect of his debt ? Then it comes to the question, 
Whether there exists any prior actual demand ? Can 
the executor be permitted to say, I will keep this in my 
hands forever, to ansWer this future possible demand ? 
or during the whole continuance of the lease, which may 
be of any possible duration ? The cases referred to in 
Williams'* s note on* Saunders are not applicable ; for 
they only shew that the executor is liable so long as he 
remains in possession. As soon as he has delivered 
over the possession to the legatees, his liability ceases, 
further than to the extent of assets remaining in his 
hands. 

The Master of the Rolls. 

The equitable relief sought in this case depends upon 
a legal question, Whether an executor can safely make 
payment of legacies, or deliver over a residue while 
there is an outstanding covenant of his testator, which 
has not yet been, and never may be broken. This 
question was very much discussed in a case (of Eeles\. 
Lambert) reported both by Styles by Aleyn{a)^ 
the ultimate judgment in which is not, however, stated 
by either. There is also a case of Nector and Sharp 
V. Gennetj in Cro. Eliz. (6), where the same question 
arose, though in a different shape. A legatee sued in 

(a) Styles, 37* 54« 73. (b) Cro. Eliz. 46&. 

Aieyn, 38. S. C. 


the 
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the Ecclesiastical Court for his legacy. The executors 
pleaded that the testator, who was keeper of a prison, 
was bound in an obligation to the sheriff (to an amount 
exceeding the entire value' of his property) for the 
safe keeping of the prisoners committed to his charge ; 
which obligation bad become forfeited in consequence of 
a judgment against the sheriffs on an action for an 
escape ; and the executors had therefore nothing in their 
hands to answer the demand. This plea was disallowed, 
whereupon a prohibition was sued, which being de> 
murred to, the defendant prayed a consultation. Upon 
this the principal question was, Whether the escape v^s 
such that the sheriff was suable in respect of it ? for, if 
not, the bond was not forfeited ; and, if the bond was 
not forfeited, then it was said to bb plain that the legacy 
should be first paid ; and, to this purpose, it was argued, 
that by the civillaw,the legatary must enter into a bond, 
to make restitution if the obligation should be after- 
wards recovered ; so there was no inconvenience to any. 
To which the whole Court agreed, and determined that 
it was no plea, unless the obligation were forfeited. 
Coke said, The difference is, when the obligation is 
for the payment of a lesser sum at a day to come, it 
shall be a good plea against the legatee before the 
day ; for it is a duty maintenantj which is in the con- > 
dition (as 9 E. 4.12.) But otherwise it is, where a sta- 
tute or obligation is for the performance of covenants, 
or to do a collateral thing. There, until it be forfeited, 
“ it is not any plea against a legatee ; for peradventure it 
shall never be forfeited, and may lie inperpetuumfind so 
“ no will should be performed.” The majority of the 
judges being of opinion that there was no forfeiture, a 
consultation was awarded, the effect of which, as far as it 
regards the present question, was to leave the spiritual 
Court toproceed according totbeir own established course 
— namely, to compel the legatee to give security to re- 

' fund 


1817. 
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e. 
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fund the legacy, in case of the executors becotningsffier^ 
wards liable to be sued upon the bond. In the argu- 
ment of £e/es v. Lamberty this case is noticed by RoUej 
Justice; “ It was iVec^Orand Sharpens case, 38 Eliz> that 
legacies ought to be paid conditionally, viz. to be re- 
stored if the corenant should be broken.” (a) 


In Hawkins v. Da^ (6), Lord Hardwicke makes a 
distinction between simple contract debts and legacies ; 
and seems to entertain a clear opinion that even an un- 
broken covenant renders it unjustifiable for an executor 
to pay a legacy. I see no reason to doubt the accuracy 
of Ambler^s report of (his case ; for his statement is 
found to correspond with the register’s book ; and 
although, in the order overruling the exceptions, par- 
ticular legacies are specified, yet it appears by a re- 
ference which has been made to the Master’s report, 
that they were the only legacies stated to have been 
paid ; and they must have been paid before the for- 
feiture by breach of the covenants, Lord Hardwicke 
stating the question with rjespect to them to be, Whe- 
ther payment of the assets, before there was any 
breach of the condition, ouglit to be allowed as a 
good administration of the effects.” (c) 

In this state of the authorities, it would be too much 
for me to order the executor to transfer and pay without 
having security given him in case of judgment being 
recovered against him at law, for any future breach o4' 
the covenant. No decree that I can make will bind the 
Corporation of Canlcrburyy or protect the executor 
against their demand, if the bond should hereafter be 
forfeited. All that I can do, is to order the funds to be 


(c) See note amiexecL 


(a) Styles 56. 

(b) Arab. 160. 


made 
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made over on the plaintifT giving a sufficient indemnity; 
and it must be referred to the Master to settle the terms 
of such security, (a) 


1817 . 

S^IMMONS 

U. 

BoixaNiH 


(a) Reg. Lib. A. 1752. fo. 72. 

John Hawlcms, Gent, and Others, • Plaintiffs, 

against 

James Day and Mary his Wife, and Others, Defendants. 

Wednesday y 17th January^ 


*^The matter of the ex- 
ceptions taken by the plain- 
tiffs and the defendants Day 
and his wife, to the report* 
made in this cause, by Mr. 
Iloffordj one, &c. dated the 
17th day of last, coming 
on the 16th day of January 
instant, and also on this pre- 
sent day, to be argued be- 
fore the Riglit Honourable 
the Lord, &c. in the pre- 
sence of counsel learned for 
the plaintiffs, and for the de- 
fendants Day and his wife; 
and upon opening and debate 
of the plaintiffs’ first excep- 
tion to the said report, and 
hearing what was alleged by 
the counsel for the said par- 
ties, his Lordship held the 
said plaintiffs’ first exception 
to the said report to be in- 
sufficient, and doth therefore 
order that the same be over- 
ruled ; and upon opening and 
debate of the plaintiffs’ second 
exception to the said report, 
and hearing the 1st and 2d 
schedules to the said report 


read, and what was alleged 
by the counsel for the stid 
parties, his Lordship held 
the said plaintiffs’ second ex- 
ception to the said report to 
be insufficient, and doth there- 
fore order that the same be 
overruled ; and upon open- 
ing and debate of the plain- 
tiffs’third exception to the said 
Master’s report, and the said 
defendants’ first exception to 
the said report, being for that 
the said Master in and by his 
said report hath disallowed 
all the payments reported to 
have been made by the said 
defendants in administering 
the estate of William French 
the testator therein named, 
which are mentioned in the 
said third schedule to the 
said report, amounting toge- 
ther to 3120f. 1 9s. on account 
of their being debts of an in- 
ferior degree to the plaintiffs’ 
demand, whereas most of 
these payments were dona 
Jide paid by the said defend- 
ants many years before any 
breach 
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breach of the security bond 
in the pleadings mentioned is 
proved to have been made, 
and many years before any 
notice to the said defendants 
of any such bond being exist- 
ing ; such payments were 
therefore a due administra- 
tion of the testator Frenches 
estate, and as such were 
good payments, and ought to 
have been allowed to the 
said defendants as good pay- 
mc^nts, against the plaintiffs* 
demands ; and the said de- 
fendants ought not to pay the 
same over again out of (heir 
own proper estate. Upon de- 
bate of the matter, and hear- 
ing the articles^ eight-partite, 
dated the 28th of October ^ 
1715, the articles dated the 
16th of January y 1718, the 
Master's report, dated the # 
29th of July^ 1747, and the 
said report, dated the 17tli of 
June last, read, and what 
was alleged by the counsel 
*for the said plaintiffs, his 
Lordship held the said plain- 
tiffs’ third exception to be in- 
sufficient, and doth therefore 
order that the same be over- 
ruled. And it is further or- 
dered that the said defend- 
ants’ first exception to the 
said report be allowed as to 
all the sums contained in the 
third schedule to the said 
Master’s said report, except 
the two legacies of 15l, and 
100/., and the sum of 355/., 


under date of 20th August^ 
1726, the sura of 630/., and 
the four last items; aqd as to 
those sums it is further or- 
dered, that the said excep- 
tion be overruled ; and upon 
opening and debate of the 
said defendants’ second ex- 
ception to the said report, 
and hearing a bond signed 
W* French^ dated the 11th 
day of December j 1714, and 
the answer of the defendants 
Day and his wife, read, and 
what was alleged by the 
counsel for the said parties, 
his Lordship held the said 
second exception of the said 
defendants, Day and his 
wife, to be iiiEfufficient, and 
doth therefore order, that the 
same be overruled. And it is 
further ordered, that the sum 
of bL deposited by the plain- 
tiffs, and the sum of 5/. de- 
posited by the said defend- 
ants Day and his wife, with 
the register on filing their 
said exception, be paid back 
to them respectively, and 
that it be referred back to 
the said Master to compute 
interest on so much as shall 
be found due on the balance 
according to the directions 
aforesaid, pursuant to the 
order made in this cause, the 
21st December^ 1748.” 

The following statement of 
the report excepted to, as 
stated in the above prder, is 
also 
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also extracted from the Re- 
gister’s book. 

The Report of Master 
JPefer Holford^ dated 1 7th of 
June^ 1752, corrects some 
mistakes in the report of the 
then late Master Halford^ 
dated 2dth July^ 1747, as to 
the receipts and payments of 
the defendants, Day and his 
wife, on account of the per- 
sonal estate of William 
French ; and the amount of 
such receipts and paymcirts, 
as corrected, are stated in 
the first and second schedules 
to this report, and the balance 
appears to be 3059/. 1^. 9d. 
to be paid Ijy the defendants 
Day and wife. — The report 
then proceeds in the follow- 
ing words. ^ 

And I find that the said* 
late Master//o//brddid by the 
said former report certify, 
that the said defendants, 
James Day and his wife, had 
paid on account of the sim- 
ple contract debts and lega- 
cies of the said William 
Frenchy the several sums in 
the 9th schedule thereto an- 
nexed, amounting in all to 
3621/* I5s, 9d.y but had not 
allowed the same by reason 
they were not of an equal 
degree with the debt due 
from the said William 
Frendi^s estate to the co* 
partnership in question, in 


this cause, and there being 1817, 

some payments then which 

were made by the said other " immons 

executor, and some other Roli^axu. 

payments which ought to . „ — — 
have been allowed the said Hawkinsy^Day» 
defendant, in the 8th sche- 
dule to the said former re- 
port. I have in the 3d sche- 
dule to this report set forth 
the particulars of the several 
sums so paid by the said de- 
fendants, on account of such 
simple contract debts and le- 
gacies of the said William 
Frenchy and otherwise as 
therein mentioned, and in- 

B ' 

stead of the said sum of 
3621/. 15s. 9d. the same 
amount only to the sum of 
3120/. 19^., which said pay- 
ments to the amount of 
3120/. 19s. 1 have thought 
fit likewise to disallow, on ac- 
count of their being payments 
of debts of an inferior degree 
to the plaintiffs ; but in re- 
gard it has been insisted upon 
by the defendants, Day an(| 
his wife, that many of these 
payments were made prior to 
any breach of the security 
bond in question, which they 
look upon to be a circum- 
stance very favourable for the 
allowing such payments, and 
are desirous the same should 
appear to the Court, 1 hum- 
bly certify that it has appear- 
ed to me that several of the 
sums of money which make 
up the said sum of 3120/. I9r. 

were 
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were paid before any breach 
is proved to have been made 
of the condition of the said 
security bond, notwithstand- 
ing which 1 have thought fit 
to disallow such payments, 
in regard it appears to me, 
that Ebenezer Burdock and 
Benjamin Lane^ who was the 
principal obligor in the said 
bond, were two of the acting 
executors of the said William 
French^ together with the 
defendant James Bay ; afid 
that the said Ebenezer Bur- 
dock was one of the copart- 
ners in the sugar-house,^ and 
one of the obligees in the 
said bond, and therefore can- 
not be presumed to be igno- 
rant that there was such bond ; 
and for that reason, there 
being notice to other acting 
executors, 1 apprehend I 
cannot presume that the de- * 
fendant Bay had no notice of 
the said bond, so as to alTect 


him in the administration of 
the assets of the said William 
French; and it does not ap- 
pear to me that the defend- 
ant upon payment of 

the several simple contract 
debts and legacies above- 
mentioned, took any security 
from the persons to whom 
the payments were made, to 
refund the whole or any part 
of the money paid them, in 
case ft should happen that 
the said bond should be de- 
manded of the estate, which 
I apprehend he ought to have 
*done.” 

The third schedule to this 
report is styled, An ac- 
count of what^ the defend- 
ants, James Buy and his wife, 
have paid in discharge of se- 
veral debts of the said WiU 
* 

liam Frenchy by simple con- 
tract, and for legacies, and 
otherwise, which 1 have not 
allowed them.” . 


* [The several items which are excepted in the above stated 
order, are in the following terms :] 

jj. s. d. 

Paid to William Frenchy his son, by Mary his first 
wife, in discharge of a bond given by the said 
testator Frenchy previous to the marriage with 
the defendant Mary Bayy his wife, - - 600 0 0 

Paid for one yearns interest thereof, - - - 30 0 0 

Retained by the said defendant James Bayy for 
legacies given to him and his former wife, by 
the said testator William Frenchy - - - 15 0 0 

Retained by the defendant Mar^, his widow, the 
legacy left her immediately after his death, - 100 0 0 

1 Aug. 
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20, 1726.~Paid Mr. Frenches widow for 6 
years and 11 months’ maintenance and educa- 
*1100 of his two children, Thomas and Mary^ 
during the time of her widowhood, till her 
marriage with defendant Day, 20th August 
1726, at 30/« per annum each, ----- - 355 0 0 


1817 . 


Simmons 

V. 

Bo LLANO* 


Hawkins v.Doy. 


The four last items were : 

June 27. 1741. — Paid Thomas Fane his bill of law 
charges in the High Court of Chancery, Day 
and wife, ats. Hawkins and others, - - - 124 0 0 

Paid Walter Morgan in {u\\^ - -- 1190 

To ship Rat^ond^ cost by her as by account, - 50 7 ^ 

To Dridg^eW, by her as by account, - - 13 11 9 

£AU the other payments stated in this schedule appear to 
lie in respect of simple contract debts.] 
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BERTIE tJ. THE EARL of ABINGDON and 
Others. 

T he Honourable Peregrine Bertie^ by his will, 
after directing his debts to be paid, and giving se- 
veral pecuniary legacies and annuities, and after cliarg- 
ging his real estates with the payment of so much of bis 
debts, funeral and testamentary expenses, and legacies, 

down the interest of incumbrances out of the rents. He kept clown 
accordingly the ii^erest of all but one mortgage, the interest of which 
(belonging to infants) was never applied for, except a small portion for 
maintenance, the residue of the rents being paid into Court to the credit 
of the cause. Tenant in tail, coming of age, suiTers a recovery, and re- 
settfes the estate, and afterwards dies. The Master, by his report, hav- 
ing certified that the deceased was not bound, while tenant in tail, to 
keep down the interest of the incumbrances, and consequently that the 
rents paid into court, during that time, belonged to his personal re- 
presentatives ; the party claiming to be entitled to the estate under the 
settlement petitioned for leave to except to the report, on the following 
grounds. Firsts that in the case of an infant tenant in tail, the interest 
of incumbrances ought to be kept down out of the rents ; ^dly. That 
the direction to the receiver to keep down the interest, amounted to an 
appropriation of so much of the rents to that purpose; and,'3diy, 

That the deceased by not claiming the fund when of age, shewed an 
intention tbat^ it should be so appropriated. But it was held, Jirst^ 
that the general question could only arise in favour of a remainder-man 
or reversioner, and all such rights were in this case barred by the re- 
covery ; 2(lly, that the order was not meant to vary the rights of the 
real and personal representatives, but to prevent the incumbrancers 
from being prejudiced by the Court taking the estate into its custody, 
and also to protect the estate from hostile proceedings on the part of 
the creditors ; and did not amount to an appropriation ; and lastly, 
that there was nothing in the circumstances to alter the character of 
the property, which, consisting of rents paid into Court, and neither 
applied in payment of interest, nor appropriated for such payment, was 
personal estate, and to be dealt with as such. 
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On a bill by 
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tail, a receiver 
was appoint- 
ed, with an 
order to keep 


as 
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«9 Ilia personal estate would be insufiBcient to pay^ and 
with the payment of the said annuities, devised his 
OStatea in the county of Oxford to Willoughby Earl of 
Abingdon for his life, with remainder to the second and 
other sons of the said Earl successively in tail male, 
with remainders over. 

At the time of making his will, and of his death, the 
estates in question were subject to two several mort- 
gages, one for 10,000/., and the other for securing 
the sum of 14,815/. borrowed by the testator of the 
trustees in th^ marriage settlement of the said Earl ^f 
Abingdon^ to the interest whereof the Earl himself was 
entitled for life under that settlement. 

Upon the death of the testator, the Earl came 
into possessiqn of the estates by virtue of the de- 
vise contained in the will ; and in Hilary Terra 
1795, the Honourable Willoughby Bertie (who was 
the Earl’s second son) filed his bill, as tenant in tail 
in remainder under the will^ to have the will esta- 
blished, and for an account, praying also that a sum, 
adequate to the payment of the principal and in- 
terest of such debts and legacies as then remained 
unsatisfied, might be raised by sale or mortgage of 
the estates, and for a receiver, who should be directed 
to keep down the interest from time to time out of 
the rents of the estates, until the principal monies 
fihould be discharged. 

By an order, dated the 14th of May 1797, a re- 
ceiver was appointed : but before the cause came to 
a hearing the Earl died, whereupon the plaintiff be* 
came entitled as tenant in tail in possession, and the 
suit was revived against the heir at law and personal 
representative of the deceased. 

VoL. III. O o 
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By the decree (10th of Julj/ 1804) it was declared, 
that the will be established, and referred to the Master 
to fake an account of the personal estate of the testator 
Peregrine Bertie^ and of his debts, funeral expenses, and 
legacies, and the arrears of the annuities given by his will, 
and to compute interest in the usual manner, and to dis- 
tinguish such parts of the arrears of the annuities and in- 
terest of the debts as had accrued in the EarVs lifetime and 
since his death ; and in case it should appear that the per- 
sonal estate was not sufficient to answer and satisfy the 
debts, funeral expenses, and legacies, and the arrears of 
annuities, then that the testator's real estates, or a suffi- 
cient part thereof, be sold to make up the deficiency; and 
it was ordered that the receiver (Wlio was also the EarPs 
personal represen ta^Ve, and a defendant in the cause) 
should, out of the rents and profits of the estates, pay and 
keepdown the interest oftlie mortgages and incumbrances 
and the growing pay mentsof the annuities charged there- 
on, and pass his accounts before the Master, and pay the 
balance (after the deductions directed by t^eformer order 
and by that decree) into the bank, to the credit of the cause. 


The interest of the mortgage for 10,000/. and the 
annuities were duly paid by the receiver, and continued 
to be so in pursuance of the decree : but, with respect 
to the second mortgage for 14,815/., the Earl being 
entitled to the interest thereof, as also to the rents and 
profits of the estates, for his life, such interest had not 
been paid by the receiver, but the rents and profits of 
the estates were considered to be a satisfaction of the 
same during his life, and upon his death his younger 
children (who were infants) becoming entitled to 
10,0(X)/. (part thereof,) and his estate to the residue, 
the rents and profits applicable to the payment of such 
ifUorest were, from and after that event, paid into Court 
by the receiver, and from time to time laid out in the 

purchase 
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purchase of stock in the name of the Accouotant-Gene- 
ral, in trust in the cause. 

In 1808, the plaintiff Willoughbi/ Bertie^ being of age, 
suffered a recovery, and made a conveyance of the 
estates (subject and charged as by the testator’s will) to 
trustees, in trust to sell and apply the money arising 
from sale to such purposes as therein mentioned, and 
(subject thereto) to stand seised of the estates, or such 
parts as should remain unsold, in trust for himself (the 
plaintiff Willoughby Bertie) for life, with certain re- 
mainders, which did not lake effect, and (subject there- 
to) upon trust for the Hon. Peregrine Bertie for life,^ 
with remainders over.^ 


1817. 

BfiliTXE 

V. 

Loud 

Abingdon. 


The plaintiff, Willoughby Berlie^^iieTyf lir As A\eA; and 
the said Peregrine Bertie becoming entitled, as tenant 
for life, under this settlement, caused the former suit to 
be revived, and filed a supplemental bill against the re- 
presentatives ofjthe said late plaintiff. 

By an order (10th of August^ 1813) it was referred to 
the Master (among other things) to take an account of 
the testator’s {Peregrine Bertie's) debts and legacies re- 
maining unpaid, and the interest due thereon, and of 
the arrears of the annuities given by his will, and in- 
terest, and of the funds then standing in the naine of 
the Accountant-General in trust in the cause, which 
were applicable tosuch payments;and itwasorderedthat 
the Master should enquire, and state, whether any part 
of such funds, and to what amount, belonged to the per- 
sonal representative of the plaintiff Willoughby Bertie 
deceased, in respectofrentsandprofits accrued cluringhis 
life, and which had been paid in to the credit of the cause, 
and that the sale of the testator’s real estates should be 
staid until the Master should have made his report. 

O o 2 The 



m 


CASES IN CHANCERY. 


1817. 

Bjsjitie 

v» 

Lord 

Abingdon. 


The Master made bis report in pursuance of 
der, whereby he found that 7105/. 16s. 3d., 3per tents., 
which was the fund purchased with the rents and pro- 
fits accrued from the death of the testator, (except such 
as were then standing to the account of rents and pro- 
fits,) to November 1808, when the late plaintiff Wil- 
loughby became tenant for life, and the accumulations of 
such rents and profits, together with the dividends 
accrued on the said stock, belonged to his (the 
said late plaintiff’s) personal representative. That 
1976/, 8^. Sd., 3 per cents., being the funds purchased 
with the rents and profits accrued from November 1808 
^ to Michaelmas 1810, (the quarter day preceding the 
death of the said late plaintiff,) *and the accumulations, 
&c., were applicable to Ae payment of interest on the 
said 10,000/. (part of the second of the above-men- 
tioned mortgages); and in case the same should be 
more than sufficient for that purpose, the residue should 
belong to the late plaintiff’s personal representatives, 
and that a further sum of 1810/. 14 :j?| 5rf., like stock, 
(subject tocertain deductions,) also belonged to the same 
personal representative. And under the direction that 
the Master should enquire whether any and what part 
of the funds in Court belonged to the personal repre- 
sentative of the deceased plaintiff, in respect of rents 
and profits accrued in his lifetime, and paid into Court, 
the Master staled that he was of opinion that such rents 
and profits as accrued while the said plaintiff was tenant 
in tail were not applicable to the payment of the in- 
terest of incumbrances affecting the estate, notwith- 
standing the decree of the 11th of May, 1813 directed 
that the receiver should keep down the interest of in- 
cumbrances. 

A petition was now presented by Peregrine Bertiey 
(the present tenant for life, and plaintiff in thp revived 

suit,) 



CASES IN CHANCERY. 


565 


suit), representing that the claim of the late plaintiff 
personal representative, in respect of such rents and 
profits had not been properly put in issue by the 
pleadings, and no order made directing the account to 
be taken in that manner ; and that the Master in cal- 
culating interest on the 10,000/. (part of the said second 
mortgage), had erroneously charged interest thereon 
from the 20th of August 1790, the day of the testator’s 
death, instead of the 23d of September 1799, the day of 
the death of Willoughby Earl of Abingdon^ up to which 
it appeared that all interest had been paid ; therefore 
praying that the petitioner mighf be at liberty to file^ 
exceptions to the report upon those grounds, the same 
liaviiig been omitted to' be done within the regular time 
for taking exceptions. 


1817. 

Bertie 

o. 

Lord 

Abingdon* 


Sir S. Romilly and Phillimore^ in support of the 
petition. • 

IleaJd^ for an incumbrancer on the estate, and for 
other parties entitled in remainder. 

Bell and Tinney^ contra, for the personal representa- 
tive of Willoughby Bertie^ the deceased plaintiff. 

In support of the petition it was contended, that 
in the case of an infant tenant in tail, the interest of in- 
cumbrances ought to be kept down out of the rents and 
profits of the estates ; and, in support of that proposi- 
tion, they referred to the case of Sergison v. Scaly (a), 
and Sanders'^ note : but it was a point which had never 
been expressly decided. They also mentioned Chaplins. 
Chapltn{b)^Ameshury\. Brownie)^ Tracy TheCoun^ 
less of Hereford, (d) Secondly^ that the order directing 

(fl) 2 Atk. 416. Lord Penrh^n t. •Hughes^ 

(&) 3P. Wnis. 229. 5 Ves. 99.; LoftusY. Swift^ 

(c) 1 Ves. 477. 2 Sch. & Lef. 642. 

(d) 2 Bro. 128. And see 

the 
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receiver to keep down the interest amounted to an ap- 
propriation of 60 much of the rents and profits to that 
purpose. Thirdly, that the tenant in tail, by not claim- 
ing the rents and profits when he came of age, shewed 
an intention that they should be appropriated to the 
payment of the interest. 


The Masteii of the R01.L8. 

There can be no question in this case with respect to 
the obligation on an infant tenant in tail to keep down 
the interest of incumbrances out of the rents and profits 
^of the estate. For it is only by a reversioner or re- 
mainder-man that such an obligation, if it at all exists, 
can be enforced. Here Mr. TFillotighby BePtie^ the 
tenant in tail, on coming of age, suffered a recovery, 
and resettled the estate. There is, therefore, no re- 
versioner or remainder-man to agitate a question as to 
what ought or ought not to have been done with re- 
spect to the incumbrances on that estate. 

I 

As to the real and personal representatives of Wil^ 
loughby Bertie^ the deceased tenant in tail, they have no 
equity against each other to vary the state, of things as it 
existed at his death. If the interest of incumbrances 
has been in fact paid out of the rents and profits, the 
personal representatives cannot complain of any diminu- 
tion which the personal estate has sustained by making 
such payment. If the interest has not been so paid, the 
person taking the real estate under Willoughby Bertie^ 
the deceased tenant in tail, can as little complain that 
the rents and profits have not been applied in keeping 
down the interest. He takes subject toall incumbrances. 
What the incumbrances are is a mere question of fact. 
Unpaid interest is as much a part of the incumbrance 
as the principal money. In point of fact, the interest of 
the mortgage made by Peregrine Bertie to the trustees 
S under 
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under the late Lord Abtngdon\ settlement is unpaid. 
Primd facie, therefore, it must constitute a charge upon 
the real estate ; and the owner of the real estate has no 
right to call upon the owner of the personal estate to 
exonerate him from that charge. 


1817. 

Bertie 

V. 

Loro 

Abingdon* 


But it is said, that, though the interest be in fact un- 
paid, the order of the Court, directing the receiver to 
keep down the interest of the incumbrances, had the 
effect of an appropriation of the rents and profits to 
that specific purpose ; and that the rights of the parties 
are, therefore, now the same as if the rents and profits 
had been so applied. Now, certainly, such a direction 
is given without the least view to the interests of the 
real and personal representatives. ‘It is given, partly in 
justice to the incumbrancers, that they may not be 
injured by the act of the Court, in taking possession of 
the rents and profits, to which they had a right to resort 
for payment of their interest, — partly for the benefit of 
the estate itself, lest the incumbrancers, having their 
interest stopped, might be indyced to resort to proceed- 
ings injurious to those who stand behind them. 


The incunibrancers mayor may not avail themselves 
of the order, by applying to the receiver. If they 
apply to him, they will either be paid their interest, or, 
if he refuses or neglects to pay them, they may complain 
to the Court of such neglect or refusal. But if they 
omit to apply for the interest, it is to be presumed that 
they are satisfied with the security they have, both for 
the interest and the principal. The Court does not 
force payment upon them ; nor does it vset apart any 
portion of the rents and profits to answer unclaimed in- 
terest. The balance is paid in by the receiver, and 
carried to the credit of the cause, without any previous 

enquiry, 
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enquiry, ndhetbar all the iqcumbrancers have or have 
not received their interest. If the estate were not in 
the possession of the Court, one incumbrancer might 
claim bis interest, and insist on being regularly paid. 
Another might suffer his to run in arrear. The estate 
would be discharged of the one, and remain burdened 
with the other. Why should it be otherwise when the 
estate is in the possession of the Court ? To benefit the 
real, at the expense of the personal estate, is no part of 
the purpose for which the order is made, although it may 
be a conseq ucnce of the incumbrancer's choosing to take 
the benefit of the direction given to the receiver. 

Here is a fund, consisting of rents and profits, which 
had not been applied in the payment of interest in the 
lifetime of Willoughby Bertie^ nor appropriated for such 
payment. What is that fund, then, but the personal 
estate of Willoughby Bertie ? and what* right has the 
person taking the real estate under him to say, that this 
portion of the personal estate shall, after his death, be 
applied to the exoneration of the real estate, from the 
burden of that interest ? I conceive there is no ground 
for such a claim. 

It was thrown out in argument, that Willoughby Bcr- 
He, by not applying, during the tw o first years after he 
came of age, to get this fund out of Court, has shewn 
that he did not himself consider it as part of the personal 
estate. But, by merely doing nothing, he surely could 
not change the actual character of the property. The 
Court finds it personal estate, and must deal with it as 
such ; — and, being personal estate, it belongs to the per- 
sonal representative. I am of opinion that the Master's 
report in this particular is right; and there is, therefore, 
no reason for allowing an exception to be taken to it. 

As 
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As to that part of the mortgage menief tq w|itofa 
WiUotighbjf Bertie was entitled, the rents and profits 
that accrued in bis lifetime must, to be sure, go in 
satisfaction of the interest. The personal representa- 
tive is not claiming both the interest and the rents and 
profits ; — but only rents and profits. When they are 
paid, the demand for interest will be extinguished. 


1817. 

fiKRt'tE 

V. 

Loro 

Abinsoon. 


ANTROBIJS and Others DAVIDSON. 


Rolls. 
Dec. 8—12. 


S IR William Fawcett, being Colonel of the 15th Colonel of a 
Regiment of Foot, and subsequently also of the regiment having 
3d Dragoon Guards, and Governor of the forts of taken a bond of 
Tilbury and Gravesend, appointed Messrs. Jloss and indemnity from 


Ogilvie his agents, who, as such agents, entered into a 


his agents, with 


bond, by which they became bound to him, jointly with 
Duncan Davidson, as their surety, in the penal sum of jpg^j. gj 
10,000/. conditioned from time to time when required, charges, &c. to 
to account with him (Sir W. F.,) his executors, &c. in which he may 
respect of, and pay to him and them, all sums, &c., become liable 

due from them as such agents, and to settle all public by their default; 

the agents 

haYing afterwards become bankrupli^; and goYernment having given 
notice to the representatives of the Colonel (deceased) of a demand 
upon the Coloners estate by virtue of an unliquidated account : a bill 
by the representatives of the Colonel against the repicsentatlves of the 
surety, to pay the balance due to government, and also to set aside a 
. suiTicicnt sum out of their teslalor^s estate, to answer future contingent 
demands, though attempted to be supported upon the principle of a 
bill qiiia timely dismissed with costs. 

No analogy to the case of SimmQm v. Bolland^ reported ante, Pi 547. 

accountis 
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aMounts vbieh bad been, or should, or might be, re. 
qarred, relative to (beir said concerns as agents, and 
also to indemnify him (Sir fF. F.,) bis heirs, executors, 
&c. against all costs, charges, and expenses, which 
should or might be incurred by the neglect or de&ult 
of them (Messrs. JRoss and Ogikie) in the premises, or 
in any manner relating thereto. 


This bond was dated in August 1794. In March 
1804, Sir W. Fawcett died. In the beginning of 1805, 
a commission of bankruptcy was issued against Messrs. 
Jioss and OgiMe ; and 'shortly aAerwards the following 
no^tice was sent from the War Office to the plaintifis, as 
representatives of Sir W. Fawcett.' 

• 

It having been found necessary^ in consequence of 
the insolvency of Messrs. Itoss and Ogilvie^ late agents 
^ of the 3d Dragoon guards^ to give orders that the 
bills of the regimental and district paymasters, which 
had been drawn upon the said agents, for services for 
which the necessary funds bad been impressed into 
their hands, should, in order to prevent the serious 
inconvenience that would otherwise have arisen to the 
public service, be paid by the paymaster general, I 
have the honourtoacquaintyou, that, under the respon- 
fiibility of the late Sir TV. Fawcett for the said agents, 
you are liable to make good the same payments. 
Which amount you will accordingly be pleased to pay 
‘‘ into the hands of the paymaster general, who has re- 
ceived directions to place the same, when received, 
to the account of the 3d regiment of Dragoon guards.’’ 
Signed by the under-secretary at war. 

The amo*unt of the payments, of which notice was 
thus given, was therein stated to be 322bL 11s. Sd. 

The 



CASES IN CHANCEllY. 


m 


Tbe plaintiffs took no steps iii'ptir8ba^ce'’^ tfte 
notice so received by them, being at tbit time, and 
until longf afterwards, (as stated by their bill,) in 
ignorance of the bond which bad been given. In 
November following they applied, and were admitted, 
to prove under the commission of Messrs. Ross and 
Ogilvie for the amount of the demand so mada upon 
them ; and afterwards, in consequence of the adver* 
tisement of a dividend to be made on the 4th of August 
1806, another notice was issued to them from the War 
Office, intimating that it would be desirable, and 
tend to facilitate the final arrangement of their ac- 
‘‘ counts with the public, if colonels of regiments, and 
the representatives of deceased colonels, would grant 
to the assignees a special authority, to be approved 
“ on behalf of Government, for carrying into execu> 
tion tbe ^clearing warrants then granted and not 
acted upon, or that should thereafter be granted, for 
“ corps in the agency of Ross and Ogilvie.^' A simi- 
lar proposition was sent to Messrs. Ross and Ogilvie, 
and their assignees, and by them transmitted to the 
plaintiffs in a letter dated the 8th of J uly 1808, in 
which they {Ross and Ogilvie) requested to be per- 
mitted to send the plaintiffs the requisite power of at- 
torney : but the plaintiffs finding, on enquiry that no 
settlement of the bankrupts* accounts with Government 
had taken place, took no notice of these applications. 
The plaintifis, being afterwards about to make a distri- 
bution of the funds in their hands, as representatives of 
the deceased, under a decree of the Court of Chancery, 

' thought proper to apprize Government of such pro- 
ceeding ; and after repeated applications for an answer 
on the subject of such application, received from the 
Secretary at War a letter dated the 51st of January 
1815, as follows: — 


1817. 

VjIAvi^ 

o. 
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Gentlemen, 
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IStT* Gendemeii) 1 am directed ta acknowledge the re* 

' « ceipt of your letter of the 20th of November, and to 
^ enclose’ herewhli a statement of the balance that ap- 

DAviesojor# pears to be due from the representatives ef the late 
“ Sir William Fawcett^ on account of the ^ 1 5th regi- 
mentof foot and 3d regiment of Dragoonguards, and 
to acquaint you that the said balance is more likely 
to be increased than to be diminished upon the hnal 
examination of his accounts. 


Regiment. 

1 Period. 

Sums due from 
fhe public. 

i^uma due to 
the Public. 

tl/i^ Itegt.ofj 

From Christmas 1778 ;> 

jC. s. d. 

d. 

Foot. 

to Christinas 1783 S 

— — - — 

4768 15 2 

3d Regt. of, 
Dragoou > 
Guards. ^ 

1791 

• 

— 

1009 4 10 

1798 

365 19 6i 


1799 

1800 

IIJ 2 3i 

245 S U 


1801 

1802 

1803 

273 13 8 

154 18 7 

j V)52 12 9 



a; 905 10 Ijl )A‘7075 1 5 ItH 1 


The bill, after stating the, above particulars, went on 
to state that it was only a short time since the plaintifia 
discovered the bond in which I}avidson was a surety ; 
and that immediately on the discovery thereof, they 
served the deiendant (the personal representative of 
Davidson) with a copy, together with a copy of the fore- 
going statement of the account claimed by Government ; 
and that having been so called on for payment of the 
sum of 3225/. II 5 . 8d., and having afterwards found the 
increased sum of 6J59/. J9s. 9d. to be due to Govern- 
ment in rcvspect to public money issued on account of 
the said regiments, and that there would probably be a 
much larger balance found ultimately to be due to 
Government on such account, and Messrs. Ross and 
Ogilvie having become bankrupts, and the said Duncan 

Davidson 



CASES IN CHANCERY. 

Dmi^bm being; bound to indemnify Sir WUliam 
against all such deficiencies^ they had applied to the 
defendant accordingly to pay and discharge the balance 
already found due to government, and (in order to 
enable them to make a just distribution of their testa^ 
tor’s estate under the decree) to set apart a sufiicient 
sum out of the estate of the said Duncm 
to indemnify them in the event of a further sum being 
found due on a final adjustment, which was prayed ac- 
cordingly. 

The defendant, by his anstt^er to this bill, said he 
believed that upon the balance of accounts with hoss 
and Ogilvie^ as arfuy agents, in respect of the several 
regiments for which they actedj a large sura would be 
found due to Ross and Ogilvie; and that any balance 
which might be found due from them in respect of the 
15th regiment of Foot would be set otf against such 
general balance. He alleged, that if at the time when 
the proposition made by government to the efiect 
above mentioned was transmitted to them, the plaintiffs 
had furnished the power of attorney which was required, 
Ross and Ogilvie would have been able, and were ready, 
to procure the settlement of all the accounts in which 
they were concerned as Sir William FawceWs agents. 
He submitted that the plaintiffs had no claim against 
him by virtue of the bond, inasmuch as they had 
not, nor had their testator, suffered any loss, or been in 
any way damnified in respect of the accounts of Ross 
and Ogilvie as agents, and as he believed it was not pro- 
bable that they ever would be so damnified ; and that 
if they had any right to call upon the defendant in 
respect of the same (but which he did not admit), they 
should have enforced their claim in a Court of Law, 
and could have no relief in Equity. The defendant 
further stated (and bis answer was supported by evidence 
1 to 


m 
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to the same effect,) that the ordieary course pursued Jn 
settling the accounts of army .agents by the paytmutter* 
general is to treat them as one general account, and to 
set off sums which were due to the agent jp respect of 
one regiment against monies which might be due from 
the same agent in resj^ct of other regiments ; and also 
that it was not usual, or according to the ordinary prao 
tice of government, in cases, where they had been in 
the habit of settling accounts with any person as agent 
from time to time for any particular regiment, to call 
upon the colonel of that regiment for parent of any 
deficiency that might aj^ear upon the said account, if 
there was money due to such agent in respect of other 
regiments sufficient to cover such deficiency. 

s 

e 

It was also in evidence on the part of the defendant^ 
that the usual course of settling such accounts is with the 
agent, and not with the colonel ; — that they are settled 
under powers of attorney from the colonel, or his repre- 
sentatives, and cannot well be settled without them ; — 
that many colonels of regiments in the agency of Ross 
and Ogilvie had, since their bankruptcy, given powers of 
attdrney to their assignees, under which the accounts of 
their regiments had been closed ; and probably if the 
plaintiffs bad given such power, the accounts of the regi- 
ment in question would have been closed in like man- 
ner; and also, that although the accounts of J^u^^and 
Og’t'/eie with government had not been finally settled up 
to the end of 1783, yet a general statement had been 
made by them, and delivered to the War Office, to the 
end of that year, including the over-issue on account of 
Sir William FawcetCs regiment, the balance of which 
was in favour of lloss and Ogilvie to the amount of 
40,000/, ; and one of the clerks at the War Office had 
frequently admitted tliat a very considerable balance, 

althoogli 
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although not to the same amount^ was still owing to 
them on the accounts for that period. 

Sir S. RoT^illy and Roupell^ for the plaintiffs, 

Alleged that the bill was in the nature of a bill q^uia 
timet ^ and upon (hat principle to be^aopported^ as in the 
case where Lord Keeper North held, that if -4. is bound 
for J3., and has a counter-bond from B., and the money 
is become payabVh on the original bond, equity will 
compel Bito pay the debt, although A. is nottroubled 
or molested foi* the debt, since it is unreasonable (hat a 
man should always have such a cltmd hong over {a) him. 

The terms of the bond, in this case, are such as entitle 
us, not only to call for payment of what is actually now 
claimed by government, but to be* indemnified to the 
extent of the penalty against future payments. 

Weiherell dnd Heald^ contra. 

This is only a claim made by the Secretary at War, 
not in respect jof a settled account, — no debt actually 
due. The object is to comgel the representatives of 
Mr. Davidson^ as surety for Messrs. Ross and Ogilvie^ 
to impound, by way of anticipation of a future possible 
demand, which the plaintiffs, as representatives of Sir 
W, Fanocetty may be compelled to answer. It is impos- 
sible to produce any case in which the Court has, by 
way of anticipation, called upon a surety to make good 
the engagements of his principal, before the person en* 

(a) Earl of Ranelttgli v. for the specific per- 

Hayes^ 1 Veru. 190. 1 Eq. formaiice of a covenant to 

Ab. 79. pi. 5. This was only keep harmless in respect of 

a case pat by the Lord Keeper an assignment of shares of 

by way of analogy to the the Excise in Ireland^ ^xx^oxv 

case before him, which was which* he was si3^d by the 

that of a bill by the Earl of Crown. 
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titled 
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tillefl to indemnity has in effect been damnified. If 
such were the legal efiect of the bond^ the plaintiffs 
ought to go to law for their remedy, and can have no 
relief in a Court of Equity. But if nUt, there is no 
equitable ground upon which they are entitled to have 
that relief here which a court of law would refuse 
them. 

Sir S. Romilhj^ in reply. 

This is not the case of principal against surety, but of 
surety seeking to compel payment bj^ the principal 
debtor. Sir Fawceh was answerable to government 
ior his agents; but the agents themselves were the prin- 
cipal debtors; and thus the cafee comes within the 
principle upon which His Honour decided thatof^ng/ft 
V. Motley (u), which was, that as the creditor was en- 
titled to the benefit of all the securities^ the principal 
debtor had given to his surety, the surety had full as 
good an equity to the benefit of all the securities the 
principal gave to the creditor ;. that the ^rety had pre- 
cisely the same right thqt the creditor had, and was 
to stand in his place, — therefore determining th^tt the 
surety was not only entitled, with regard to the pay- 
ments actually made, to stand in the place of the cre- 
ditor, aud be reimbursed out of the fund assigned for 
the payment ; but bad also an equity to have the fund 
applied in his exoneration, that fund being provided by 
the principal debtor for the purpose of securing the 
payment. And it was accordingly decreed, according 
to the prayer of the bill, that thp plaintiff should be 
reimbursed what he had paid out of the fund in 
question ; and that a sufficient portion should be set 
apart to answer the accruing payments. So in Mostly^ 

(a) 1 1 Ves. 12. 22, "refer- 2 Vern. 608. And see6r/o5- 
ring to Parsons v. Briddoefe^ sop v. Harrison^ Coop. 51. 

318 . 


1 « 17 . 
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V, 

Davidson. 
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318. (a) f Sir Joseph Jekt/llyMAsier odhe Rolls, is repre- 
sented to have said, — If I borrow money on mort- 
gage of my estate for another, I may come into 
equity (as ever?/ s?/retj/ may against his principal) to 
have my estate disencumbered by him.” It is nothing 
to say that such a bill as the present may have been 
seldom filed, or that no instance can be produced of 
such a decree as is prayed by it, if it can be shewn, by 
analogy to decided cases, that it is according to prin- 
ciples upon which the Court usually acts, and which are 
completely established. The case of Simmoni v. Bol- 
land (5), decided here a few nights ago, was, in principle, 
much stronger than this. There, no covenants were» 
broken : but the execytor claimed and was allowed to 
retain, out of the residuary fund, sufficient to protect 
him against the consequences of any future possible 
breach of covenants. So, in the case of the Duke of 
Qu€ensberry^s*\edims. That cited from Aleyn{c\ is 
also in point with the present. But, in Simmons v, 
Bolland it was most improbable that any demand could 
ever arise in reSpect of the covenants of which it was 
sought to guard against the cfffects of a future possible 
breacllf^ Here a demand has been made already ; and 
it is in the ordinary course of government transactions 
that such demands are established after a much longer 
lapse of time than in the present case. We had an 
instance, only a few nights ago, of such a demand, in 
respect of transactions which had taken place during 
the seven years’ war. (d) In this case, it should be 
referred to the Master to ascertain what sum it will be 

(fit) JLcev. RooA:, Mos. 318. M^Adam^ the circumstances 
(ft) Ante, p. 547. of which I am not acquainted 

(c) Eeles v. Lambert j with, and understand that it 
Aleyn,38. Styles,37.54.73. ended in a compromise. 

(d) In a case of JiCtlbj/ v. 

VoL. III. P p 
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Government al- 
lowing the co- 
lonel of a regi- 
ment to appoint 
bis own agent, 
the colonel is 
apswerable for 
such agent, not 
by virtue of any 
security which 
he gives to go- 
vernment, but 
by operation of 
law. 

In the case of 
an ordinary 
money bond, 
there is ho dis- 
tinction, upon 
the face of it, 
between prin- 
cipal and surety. 
Seah^ in the 
case of an in- 
demnity bond, 
where the sure- 
ty expressly 
stipulates for 
the act of his 
principal. 


proper to set apart to answer the demands to which the 
plaintifTs may eventually become liable on account of 
the agency of Itoss and Ogilvie. 

The Masteb of the Rolls. 

The first point to be considered is, in what relation 
the parlies to this bond stood to each other at the time 
of its execution. ‘ 

Government allows the colonel of a regiment to 
appoint his own agen^. The colonel is Answerable for 
yich agent, not by virtue of any security whieh he gives 
to government, but because the Is^w throws that respon- 
sibility on the principal. Large sums of public money 
pass directly into the hands of these agents, and accounts 
are kept and settled with them by government, subject, 
however, to the ultimate liability of the colonel, by 
whom they have been appointed. The colonel, how- 
ever, takes security from his agent to indemnify himself 

against the consequences of sUch liability. 

« 

In the case of an ordinary money bond, there is no 
distinction upon the face ofit, between the principal and 
the surety : but it is otherwise in the case of a bond of in- 
demnity. In the present instance, Mr. Davidson stipu- 
lates for no act of his own : he had no money to receive, 
no account to settle ; but as surety for Messrs. Ross and 
Ogilvie^ he engages that they shall duly account, and 
that he will indemnify Sir William Fawcett against the 
consequences of their neglect or tlefault. In doing this 
Mr. Davidson incurred a definite legal obligation. 
Then the first question that arises is, why should the 
plaintifis, come into a court of equity to enforce a 
mere legal obligation ? They say, because, as the re- 
presentatives of Sir William Fawcett^ they stand in 

the 
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the situation of a surety, and, as a suretj^, are entitled 

in equity to a relief which they cannot obtain at law, ^ 

It is true that a surety may come here to compel the ' 

principal to relieve him of his liability, by paying off Davidson. 

the debt. But Sir William FawceiC?^ representatives A surety may, 

and Davidson do not stand in the relation of principal eqmty, com- 

and surety in the sense in which the rule of equity con- principal 

eiders that relation. Whatever loss there may be, it is .. .l 

^ of his liability 

true, will ultimately fall on Davidson^ and therefore in payment of 
a certain sense Davidson may be legally considered the the debt, 
principal debto;^ but in equity he is no more the proper 
debtor than Sir William FawcdL Both are answerable^ 
for Ross an^ Ogilvie; and though Davidson is bound 
to keep Sir William Fawcett indemnified, that obliga- 
tion does not arise out of any principle of equity, but 
is created by special convention between the parties. 

Except for the bond, Davidson would have nothing to 
do with the debts of Ross and Ogilvie. The bond, 
therefore, which alone created, must determine the ex- 
tent of, his liabiHty. There is no principle, upon which 
a court of equity can extend thejegal effect of the bond. 

Its legal effect is to protect against the consequences 
of future deficiencies, but not to entitle the party to call 
for anticipated and precautionary payment, by way of 
preventing the risk of his being hereafter damnified. 

I say this upon the supposition that a debt had been 
actually established as due to the public : but of this 
there is no evidence, beyond the mere assertion of the 
Under-Secretary at War, and that made not by way of 
claim upon Ross and C^ilvie^ but merely in answer to 
the application of Sir William Fawcett^ s representa- 
tives to ascertain what that claim might probably 
arnount to from the then state of the accounts. Tho 
3225L 11s. 8d.y stated to be the amount of payments jfor 
which Sir William had become responsible, in the first 
letter from the War Office, soon after the bankruptcy 
P p 2 ' ^ of 
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of Hoss and Ogilvie^ was not claimed by government 
in respect of a debt actually due from Ross and Ogtlnie^ 
but in respect of unpaid bills, which had been taken up, 
and for which the paymaster^general had become an- 
swerable. The application was therefore made to the 
representatives of Sir William Fawcett to replace those 
securities, without regard to the balance which might 
ultimately be found to be dUe to the agents upon a 
general account with government ; and, from its sub* 
sequent silence, it must be taken that government had 
suffered them to pass into that general account. 

The account transmitted to Sir William^s represent- 
atives in 1815 contained the whble demand which go- 
vernment then supposed itself to have upon Sir William^ s 
estate, accompanied with a statement that the balance 
was more likely to be increased than diminished. There 
is no evidence that any sum of money in particular was 
at that time actually due from Ross and Ogilvie to go- 
vernment, The dicta in the cases citec^ (o) furnish no 
authority for the demand made in this instance ; for 
they presume that, even where a proper surety comes 
into equity to compel payment of a debt by the proper 
principal, he is able to tell what tliat debt is. Can a 
surety say to his principal, Bring money into Court 
“ by way of deposit, because it may eventually turn out 
“ that a deht may be found to be due by you for which 
may become answerable?*' 

What is here asked, is to ha^e a new security, and 
one of a totally different sort from that which Davidson 
consented to give, — a security by deposit of money, in- 
stead of a security by personal obligation. 

(«) Of Lord Keeper North in Ranelagh v. Hayes^ 1 Vern. 
1 90. ; and of Sir Joseph Jekyll in Lee v. Rook^ Mos* 318. 

1 There 


4! 



CASES IN CHANCERY. 

There is no alaogy in this case to the provision 
which the Court sometimes makes for an unascertained 
debt, as, for instance, where it refuses to direct a distri- 
bution of the estate among residuary legatees, if ap- 
prised that there are existing claims to which the exe- 
cutors may eventually become liable, in respect of co- 
venants which their testator has entered into, (a) The 
Court is not administering Mr. JDaioidson*s estate. It 
is not called upon to distribute the residue, while it is 
uncertain whether a claim may not be made on the exe- 
cutor in consequence of this bond. The executor is 
not seeking its protection against .an eventual legal li- 
ability. But a person, who is as jet no creditor, and 
who may never become one, is claiming to force out 
of the hands of the executor *the utpiost extent of what 
can ever become due. 1 cannot make such a decree, 
without laying it down as a rule, that, whenever a per- 
son bound in itn obligation of this sort dies, a court of 
equity will compel his executor to bring into Court the 
whole amount of the penalty of the bond. I can iidd 
no trace of th^ exercise of any such jurisdiction, and 
therefore must dismiss the bill! 

Bill dismissed, with costs. 

(a) See Simmons v. Boliand^ ante, p. 647. 
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JV, landlord to 
P., having the 
power to dis* 
train for rent in 
arrear, and 
having actually 
distrained for 


GREGORY and PARKER WILLIAMS* 


rjlHE bill made the following case. In August ISIS, 


the plaintiff Gregory being in the occupation of a 
certain farm as tenant to the defendant, and having a 
considerable farming stock and crops thereon, with the 
defendant’s consent gave up the possession of the farm 
to the plaintiff Parlcir^ who thereupon agreed to give 
part, and being Sim (Gregory) the sum of 1069/. T$, 6d. (the estimated 
a creditor of P. value) as a consideration for thb stock and crops, of 
for money lent, ivhicli he also took possession ; and, not being able to 
as well as for amount at the time, gave his promissory note 

upTn^P^’^re"^^ same, payable on the 2d of February^ 1815, 

presenting to 

him that he is also indebted to G, to the amount of about 900/., for 
which he is in fear of arrest and about to leave the country, undertakes 
that if P. will give up to him the farm, and execute an assignment of 
all his property, he will pay G.’s debt in the first instance, out of the 
proceeds, and apply the residue in satisfaction of his own demand, and 
the surplus (if any) to P., who executes a bill of sale to W. accord* 
iflgly on the faith of such uudertaking. 

Upon the bill of G, and P., this agreement was enforced against W. 
to the extent of 900/,, the aliped amount of debt, but no further ; 
the actual debt haviog proveff to exceed that amount; and not pre* 
vented from having effect, either by the circumstance that P.*s property 
fell short of the estimated amount, or of P.’s being at the time indebted 
to other persons besides G, and which formed no part of the con- 
sideration for the agreement, although noticed in undertaking as 
having been represented otherwise. 

The engagement not to pay G. in the first instance, not being made 
directly to G, but through the medium of P., by whom also the consi- 
deration was furnished, P ‘ held in a court of equity to be a trustee 
for G» But quceuy if the plaintiffs could recover at law upon such an 
aigreiunent 

’ with 
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with interest. After this arrangement was concluded, 
Pmk&r held the farm, as tenant to the defendant, till he 
quitted the same on the occasion of his executing the 
bill of sale after mentioned. On the 1st' of January^ 
1815, there being a considerable amount of rent in 
arrear, and Parher being moreover indebted to the de- 
fendant 5S9L 13f. for monies advanced, the defendant 
distrained on the premises ; and Parker being then 
desirous to pay off the sums so due to the defendant, as 
well as his debt to Gregory^ the defendant undertook 
that if he (Parker) would give up the farm, and as- 
sign to him (the defendant) all his stock and crops 
thereon, and all other his property and effects, he (the 
defendant) would, out of the produce thereof, in the 
first place pay what was dbe to Qregory on the pro- 
missory note, and apply the residue (so far as the sdme 
would extend) in satisfaction of his (the defendant’s) 
demand, anil pa) the surplus (if any) to Parker. 
Parker consented to the terms proposed, and, upon 
the fiiith thereof, executed to the defendant a bill of 
sale of all his property accordingly ; whereupon, for 
the better securing the performance of his undertak- 
ing to pay Gregory's debt in the first instance, he 
(the defendant) gave to Parker the following under- 
taking in writing : — 

“ Mr. Williams will satisfy Gregory's demand, which 
be apprehends is about 900f., upon Parker's relin- 
“ quishing possession of the farms, and assigning to 
him all his property. This he consents to, that 
“ Parker may, if he sees it convenient, continue in 
the kingdom, and be released from all demands, 
Mr. Williams conceiving that there are only his 
“ and Gregory's debts owing by ParA'cr.-— 28th Jan. 
“ 1815.” 
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At this time Gregory was absent, and at a distance; 
and Parker^ trusting to the defendant to communicate 
to Gregory the arrangement they had come to, (which 
he, the defendant, undertook to do,) and not doubting 
Gregory*^ consent to the same, quitted the farm, and 
gave up his effects accordingly ; notwithstanding which, 
the first intimation given to Gregory of any arrange^ 
ment between them, was by a letter from the defend- 
ant’s solicitor, dated the 30th of January 1815, and 
which was in the terms following : — 

Sir, Mr. Williams having made a distress upon Mr. 
^^Parker^s goods for a considerable sum for arrears of 
rent, Mr. Parker being also indebted to him in the 
“ sum of 639/. 13^. cyfi simflle contract, for money lent, 
“ tfnd the remainder of the appraisement of stock, I 
think it right to acquaint you herewith, and that he 
has this day executed a bill of sale to Mr. Williams 
for the last-mentioned sum. It appears from Mr» 
“ Parker'^s statement of his effects, that they amount to 
nearly 2000/., and Mr. W. has agreed tfiat you should 
share with him in proportion to the amount of your 
respective demands under the bill of sale, if you 
” should signify your consent thereto immediately.” 

Upon receiving this letter, Gregory made enquiries 
for Parker j in order to ascertain the truth of the trans- 
action ; and not being able to find him, and unwilling 
to distress him, acceded to the proposal contained in 
the letter, upon the faith of the representation thereby 
made : the bill, however, alleging that be so acceded, 
in absolute ignorance of the defendant’s having made 
such promise, and undertaking as before mentioned ; 
the fact of«his having done so being since made known 
to Gregory by a mere accident. 


The 
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Tlie bill, stating these circnmstances, prayed^ a dis* 
covery, and an account of what was due to the plaintiff 
Gregory for principal and interest on the promissoiy 
note; and that it might be declared that he {Gregory') 
was entitled to have the same paid him by the defend- 
ant ont of the proceeds of the property assigned to him 
by the bill of sale, in the first instance, and in preference 
to the satisfaction of the defendant's demand ; and that 
the defendant might account for the property so assign- 
ed, and the proceeds thereof, and pay to him thereout 
what should be so found due upon the said promissory 
note accordingly. 

m 

It appeared by the gnawer of the defendant, that, pre- 
vioua to his agreement with* frreg'gry to take of him the 
farm which he (Greg-or^) rented, the plaintiff Parker had 
held, and then continued to hold, another farm of the 
defendant. That the valuation at which Parker took 
the stock and crops on Gregory ' q farm being very high, 
and farming having then become an unprofitable busi- 
ness, the defendant, (who was a large creditor of Parker's 
for rent in arrear and monied advanced,) upon the un- 
derstanding that he {Parkery had no other creditor 
besides hin>self and Gregory y did, with a view to his 
{Parker'^) benefit, towards the end of 1814, propose and 
agree to take the security of his stock (estimated by 
Por/rer himself at 1990/.,) and to make an abatement in 
the rent’of the farms ; notwithstanding which, Parkery l>e- 
ingunder excessivealarni ofan arrest by GVeg'ory, shortly 
afterwards absconded ; and thereupon, in order to relieve 
him from the apprehension so entertained by him, the 
defendant directed his solicitor to make to Gregory the 
proposal contained in his letter of the 30th of J anuaryy 
1815, to which he {Gregory) acceded, as was, mentioned 
in the bill. That on the 28th of January y before the 
execution of the bill of sale (which was also executed on 

the 
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l^T. the SOth), the defendant sent in a distress, both u{)an 
PaTher*% original farm for 798/*, and on the form whieh 
<#asaoEY Ijgj taken from Gregory for 532/., rent in arrear ; 
Wii«ijAK$* whole of the stock and crops on the first 

farm were seised under the distress on the said 28tii of 
January^ and the clear amount received by the defend- 
ant by sale thereof was only 433/. ISs. 8d., leaving a 
balance of 364/. 7s, 4d, on the said arrear of rent there- 
on. That the whole amount of the stock and crops 
taken under the bill of sale upon the other farm was 
761/. 15 j. 3d., leaving a surplus, beyond the rent in 
arrear due in respect. of that farm, of 245/. 19s, 1 Id., 
being all that the defendant had received under the bill 
of sale, and all that remained of Ilarker*^ effects to pay 
the defendant's general debt from Parker of 539/. ISr., 
besides the balance of 364/. Is, 4d., on the rent in arrear 
of the first-mentioned farm ; but the defendant stated 
that he was willing to account with Gregofy for his pro- 
portion of such surplus, and insisted that in so doing he 
would have satisfied the proposal so made on his part to 
Gregory^ which (he said) was the only pi’oposal or offer 
he ever made, or intended to make, to Gregory ^ for that 
his letter to Parker of the 28th was never intended by 
him as a promise or undertaking, but merely as a private 
friendly communication to Parker^ made in the confi- 
dence that his representations of the amount of Gregory^ 
debt, and as to his being his {Parker'*^') sole creditor 
besides the defendant, and as to the supposed estimate 
of his property to ailswer the same, were correct, but 
which turned out in every respect to be felse. 

He thelfefore submitted, that he (the defendant) 
ought not to be held bound by any promise or under- 
taking HO made, to Parker : but, if the Court should be 
of opinion that the plaintiffs were entitled to claim any 
thing of him under or by virtue of his letter of the 2Sth of 

January^ 
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t^en he submitted that hm <the defea^nt’s) 
undertaldiig hy that letter could not be extended be* 
yond the amount of 900/.^ therein supposed to be the 
amount of Gregorys demand. He also insisted that 
the question, whether or not the said letter contained 
a valid promise or undertakings to satisfy any and what 
debt of Parker to Gregory, was a question altogether 
at law, and craved the benefit of that objection to the 
bill as if he had demurred thereto. He denied that the 
bill of sale was executed upon the conditions in the 
bill alleged, or upon the faith of such undertaking by 
the defendant as therein mentioned y but admitted that 
Parker did in fact execute such bill of sale for such 
purposes only as appeared by the instrument itself ; 
whereby, after reciting that a considerable sum of mo- 
ney was then due and owing from Parker to the de- 
fendant for rent and arrears of rent, which would alto- 
gether amount to 1350/., for part of which he (the de- 
fendant) had made a distress, and intended to make a 
distress for the remainder ; and that there was also due 
and owing fiPom him (Parker) to the defendant, for 
simple contract debts, the further sum of 539/. and 
upwards, which he (Parker) was willing should be 
paid and satisfied, so far as his effects, after the pay- 
ment thereout of the said 1350/., would extend ; it was 
witnessed that, for the considerations therein men- 
tioned, be (Parker) sold, assigned, &c. to the defendant, 
his executors, &c. all his live and dead stock (and other 
the particulars therein mentioned) to hold, &c., with- 
out rendering any account, or being accountable to 
him (Parker), otherwise than that the defendant should 
pay to Parker all monies which should come to his (the 
defendant’s) hands from the sale of the effects, and 
diould remain after payment of the 1350L and 539/., 
and the costs of the distresses and bill of sale, and of 
settling the said effects. ' 
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A great deal of evidence was gone into on tBe {>art 
of the defendant, in support of the allegations made by 
his answer; the effect of which may be sufficiently 
collected from His Honour^s judgment. 


Hart and Home^ for the plaintiffs. 


Sir Samuel Romilly and Wilson^ for the defendant. 

[The substance of the arguments on each side may alsO' 
be fully collected from the judgment.] 

V 

Master of the Rolls. 

As things have turned out, it appears that Mr. 
Williams has entered yito a ^ery disadvantageous agree- 
ment: but the question is, Whether there be any equit- 
able grounds on which he can be exempted from the 
performance of it. He was himself the Judge of the 
advantages and disadvantages of obtaining that which 
he asked for from Mr. Par/cer, namely, the relinquish- 
ment of the two farms and the bill of safe of bis pro- 
perty. He knew all his rfghts, and all his powers as a 
landlord. He knew that he had executed one distress. 
He knew that, in two days more, he could *distrain for 
a further claim of rent. It was for him to consider 
whether be would abide by his rights as landlord, or 
stipulate with Mr, Parker for the immediate conveyance 
of all his property, whatever it might be, whether more 
or less than the amount of the rent, and for the imme- 
diate relinquishment of the two farms ; and he says, I 
think it for niy advantage to stipulate for this, though I 
could by distress secure the payment of the rent. The 
offer he makes is to pay Mr. Gregorys debt, considering 
it to amount to a certain sum. The bill of sale is exe- 
cuted. He obtains what is stipulated for, and the effects 
are disposed of. It is impossible to restore the parties 

back 
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Imck again into the situation in which they stood before 
this agreement was entered into. 

The way in which I apprehend the second agreement, 
or rather the letter written by Mr. Williams* b attorney, 
and which produced the acceptance on the part of Mr. 
Gregory y is introduced, is this. The plaintiffs are ap- 
prehensive that they may be met by Mr. Williams^ with 
a defence that, at a subsequent period, Mr. Gregory had 
assented to a different arrangement, namely, to take his 
share of the surplus that might remain after the dis- 
charge of the distress which Mn Gregory had laid on. 
Now, they say we are not bound by that assent sogiv^> 
because we were kept in the dark with respect to the first 
engagement; and I should bertainly be of that opinion, 
because, if M r. Williams meant to propoie toM r, Gregory 
a variation of the bargain which he had been willing 
to enter intoVith Mr. Parker ^ he should have distinctly 
stated to him what that bargain was, and asked him 
whether he was willing to relinquish the benefit he 
possessed, and to enter into a new arrangement : but 
Mr. Gregory^ at the time* he consents to a second 
arrangement, is totally uninformed of the existence of 
the first; and, therefore, I conceive it is impossible Mr. 
Gregory can be bound by his acceptance of the pro- 
position. 

It is then said, that supposing it is upon the first en- 
gagement that Mr. Gregory is to proceed, they ought to 
have gone to law, and to have recovered, as upon an un- 
dertaking in writing to pay the debt of another person, 
inasmuch as such an undertaking is undoubtedly valid 
at law. Now, it may be a doubt whether they could 
have recovered at law upon this agreement % for the en- 
gagement is not made directly to Gregory ; it is made 
to Parker only ; and the consideration is furnished by 

Parker ; 
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Parker; for it is Parser alone that does the acts which 
constitute the consideration for the agreement. Grc- 
gor^ himself furnishes no part of that consideration ; 
and he is no party to the contract. Parker acts as his 
trustee ; and Gregory may derive an equitable right 
through the mediation of Parker^s agreement : but 1 
think it would be at least questionable whether he could 
have maintained an action at law. It seems to me like 
the case (a) where a person promised the wife of an 
intestate, that, if she would let his name be used in the 
administration, he would make up the deficiency of as* 
sets to pay the intestate’s debts. Lord Hardwicke said 
ths?t that was an engagement which ^ould be made 
good only in a court of equity; for that it was not made 
to the creditors : — ths^ they’could claim therefore only 
through the wifej but that they were entitled to the per- 
formance of a promise made to her, because it was to be 
considered as made to her in trust for (hcifi. So here, 
Gregory has a right to insist upon the benefit of the 
promise made to Parker. 


Then it is said, that the Engagement ought not to bind 
Williams^ unless it turned out that all the circumstances 
were as he supposed them to be ; and that, as it appears 
there were other debts besides his own and Gregory’s, 
he entered into the agreement under a mistake, or ra- 


(a) Tomlinsony* Gill^hmh. 
330., where ako Lord Hard* 
wicke says, The plaintiff is 
‘‘ proper for relief here^ for 
two reason s,ySr5f, He could 
not maintain an action at 
<< law, for the promise was 
** made to the widow : but 
he is proper here, for the 
2 


promise was for the bene- 
fit of the creditors, and 
the widow is a trustee for 
them. The bill is 

‘ brought for an account, 
^ and that draws to it relief, 
^ like the common case of a 
^ bill to be paid a debt out 
of assets.” 
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ther upon a condition, which has not been performed, 
inasmuch as, there being other debts, his object has 
not been effected, which was to clear Parker of all his 
debts, and to enable him to remain in the kingdom if 
he thought fit ; but I apprehend that, inasmuch as 
Parker does not disclose to Williams that there are any 
other debts, but makes a bill of sale without stating that 
any other exists, that is, on his part, equivalent to an 
assertion, that those other debts are of no consequence 
to the object which Williams and he had in view ; that 
they are not such debts as he is likely to be harassed 
for, and the payment of which, ,or the pursuit of the 
creditors for whifh, would be likely to drive him froai 
the kingdom. It appears, on Williams's own state- 
ment, that Parker's great foar was his being arrested 
by Gregory ; that it was chiefly for the purpose of 
guarding against the consequences of his demand, that 
Williams thought it necessary to interfere ; and that 
Parker's intention to relinquish the kingdom was 
caused entirely by his apprehension of Gregory. 
Therefore, when Parker agrees to make the bill of 
sale, not mentioning the other debts, it is as much as 
if he said, I do not care for those other debts, — those 
will not prevent my remaining in the kingdom. I shall 
be satisfied with what you do for me in paying Gregory. 
Therefore I do not apprehend th|| this can be consi- 
dered as a condition, on the failure of which there is 
no agreement between the parties. As to the question, 
whether this amounts to an agreement to pay the whole 
of Gregory's debt, whatever it may be, or only to the 
extent of 900/., I apprehend it can be taken only as 
an engagement to pay 900/., unless the debt had hap- 
pened to be only a trifle more than 900/., so as to an- 
swer the words about 9001,," and for this reason, that 
it does not appear that Parker did disclose to Williams 
what the true state of hrs debt to Gregory was ; — it 

' does 
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does not appear that he informed him it was not merely 
900/., or about 900/., but nearly 1100/. that was due 
i^oliir Gregory* Then could Parker be beard to say^ 
WiLLXAMis. when he getn WUliams to enter into this agreenienty on 
the supposition that only 900/. was due, that Williams 
should pay whatever was due ? His silence at the time 
would debar him from setting up any such claim. It 
would be a fraud upon Williams^ knowing that there 
was a larger sum due, to acquiesce apparently in WiU 
liams^s statement that it was a less sum that was due. 
Then, if Parker could not claim the payment of a 
larger sum, neither cpn Gregory ; because Gregory 
cast, in this case, claim only through Parker, There is 
no engagement with himself, — he can claim the per- 
formance of such agreement only as has been entered 
into with Parker ^ and I apprehend that the engage- 
ment with Parker must be considered to be only to 
pay a debt of 900/., or thereabouts. 1 am of opinion, 
therefore, that it is only to the extent of .900/. that Mr. 
Williams has bound himself to make good Gregory^ 
debt. 



599 


CASES IN CHANCERY. 

1817. 


benjamin VULLIAMY and B. LEWIS VDL- Nov. 17. 27. 

LIAMY, . - . Plaintiffs. 9- 12-, 

See Devaynes 
Y. Nobhy ante. 

WILL, NOBLE, L. WILSON, J. MORRIS, VoK 1. p. 530. 
J. DORIEN, SAM. PEPYS COCKEREIX, 

F. BOOTH, and the Governor and Company of 
the BANK of ENGLAND, - Defendants. 

• 

I N the jcar 1796, William Devayties, Thomas Croft, V., a customer 
John Dazces, and, the defendant Noble, carried on of tlic banking- 
business as bankers, in partnership, under the firm of of D. 

Crofl, Devat/nes, and Co. During the same and the ’ 

following year, the plaintiiT Benjamin Vulliamy, who partnor^iiute 
kept cash witif the said bankers on his own private ac- ijrn, ^ of 
count, borrowed of them several sums of money, to stock by way 

of security for 

money btfrrowed of them, and gives notes for the amount, payable on 
the stock being retransferrwl to him. He pays off these notes, and af. 
terwards borrows a further sum on the joint note of himself and his son, 
without calling for a retransfer. The stock so transferred having been 
bi6nded with other stock, of w'hich iV. was in like manner possessed by 
way of security for other customers, is sold by the partnership, and the 
produce applied to the use of the partnership, except a small balance 
still remaining in the name of Y. M. (anotiier of the partners) after-, 
wards (lies, and the partnership is carried on without any alteration of 
firm till the surviving partners become bankrupt. On the bill of V. 
against the assignees of the bankrupts, and against the repre.sentativeg 
of /). it was decided that he was entitled to the stock remaining 
ill the name of N, (the other creditors in respect of stock transferred 
having been satisfied their demands,) as being sufficiently appr(?priated; 
to set ofl‘, against the joint note of'himsoif and his son, ro much of the 
money receivc^d by the partnership out of the sale of the remainder of 
the stock as was equal to the amount of snch joint note ; to prove the 
residue as a debt against (he estate of Ibe banktui ts; recelNe 

from D.’s estate the amount of the dofideucy. 

VoL. III. Q (J 
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the amount of 8500/., and to secure the payment of the 
money so borrowed, signed notes, drawn by Noble^ 
(one of the partners,) by which be engaged to pay to 
the partnership the several sums so borrowed, on their 
retransferring to him (the plaintiff,) or his order, 
certain proportional sums of stock, transferred by the 
plaintiff into the name of Nohle^ (amounting together 
to 8700/., 4 per cenL Bank annuities, and 1425/. 3 per 
cent, reduced annuities,) as a collateral security for the 
payment of the notes. The notes were dated respec- 
tively the 10th Maj/^ 1793, the Ist of November y 
IJ93, and the 6th of January ^ 1794 and were for the 
respective suras of850/., 770/. 10s., and 6916/. 125. 8</. 

f 

• 

In September\19S, Thomas Croft (one of the partners) 
retired, and W. Close entered into the partnership, 
from which time the business was carried on by 7)c- 
m^nes, Dawes, Noble, and Close till Michaelmas 1800, 
when R. II. Croft was taken into the partnership. At 
Michaelmas 1803, Close retired, and Berwick was ad- 
mitted a partner; after iphich the business was carried 
on under the firm of Devaynes, Dawes, Noble, and Co., 
and continued to be so carried on by the surviving 
partners, without any alteration of name, after the 
death of Devaynes (another of the partners), which 
happened on ^e 29th of November, 1809. The bill 
charging that the name of the deceased partner con- 
tinued to be used in the firm, as aforesaid, with the 
permission of his representatives. 

The bill further stated, that from the respective 
times of their several transfers of stock, the first named 
plaintiff continued to keep a private cash account 
with the firms of Cr(fl, Decaynes, and Co,, and De- 
vaynes, Dawes, Noble, and Co. as his bankers, down to 
the 2d of May, 1810, when he closed his private ac- 
4 count 
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count with the partnership, as after mentioned ; and, 
during all the time aforesaid, Noble received the divi- 
dends of the stock transferred, and carried the same 
to the plaintiff’s account in the partnership books. 

The bill then proceeded to state, that in 1806 both 
the plaintiffs (father and son) borrowed of the banking- 
house or firm of Devaynes^ Dawes, Noble, and Co. 300A, 
for which they gave their joint note dated the 2d of Oc- 
tober 1806 ; in 1807, the further sum of 9901., for which 
they gave their joint note dated the 2d of September 
1807 ; and in 180^ the farther sum of 3000/., for whicj^ 
they gave their joint note dated the 2d of May, 1809 ; 
amounting together to*4290/., so borrowed by the plain- 
tiffs on their joint account. 

That Vulliqmy, the father, paid off all the 8500/, 
borrowed by him on his private account (except 2750/.) 
on the 5th of April 1809, and took up his former notes, 
and gave to the firm of Devaynes, Dawes, Noble, and Co. 
a fresh note for the sum then remaining due, as follows : 

London April 5th, 1809. I promise to pay to the 
order of Messrs.* Dawes, and Co, the sum 

“ of 2750/., with lawful interest, for value received, 
they transferring to me, or my ordof, 8700/. 4 per 
centsx, and 1425/. red. ann., which they hold as a 
collateral security. B. Vulliamy.^^ 

That this note was written by Noble, and signed by 
the plaintiff, and by him delivered to Noble for the use 
of the partnership, and kept by them until the amount 
was paid off by the plaintiff, on the 2d of May 1810, 
when the note was re-delivered to him, whereby all the 
private debt of the said plaintiff, for securing whereof 
the stock had been so transferred, became satisfied and 

Q q 2 » extinguished, 
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extinguished, and the stock ought to have been retrans- 
fci red ; but the same being considered by the banking- 
house to remain in Noble's name as a collateral security 
for the money advanced to both plaintiffs on their joint 
notes, and the plaintiff Vulliamj/^ the father, having a 
high opinion of the honour and solvency of the house, 
he (the said plaintiff) did not require a retransfer. 

On the 1st of August 1810, a commission of bankrupt 
issued against the firm of DevayncSj Dawes, Noble, and 
Co., under which the de/bndants, Wilson, Morris, and 
JDoricn, were appointed assignees; and the bill further 
stated that, upon the failure of the firm, the plaintiff Vul^ 
the father, applied to respecting the stock so 

standing in his iiarhe and transferred to him as afore^ 
said, and demanded a retransfer, when Noble, to the 
plaintiff’s great surprise, confessed that he had, with 
the consent, and for the use, of the banking-house, and 
during Devaynes^s lifetime, sold out the w hole stock, 
except 1444/. 8^. lOd. per cents, and 1083/. 195. Sd. 
red. 3 per cents., whiqh last sums, he admitted, were 
then still standing in his name, part of the stock so 
transferred to him as aforesaid, and which the plaintiff 
required to have retransferred to him accordingly. 

The bill then charged, by way of evidence, that the 
stock transferred to Noble was the property of Vulli- 
amy, the father, and held by the firm only in trust for 
him, and as a security for payment of the money due 
from him to them, that they regularly gave the plaintifl’ 
credit in their books for the dividends, down to the time 
of their bankruptcy. It further charged that the whole 
of the stock (except the 1444/. Ss. lOd. 4 per cents, 
and 1083/. 195 . dd.Spcr cents,) had been sold out, and 
the money arising from the sale thereof received by 
Devaynes in his lifetime, and by the bankrupts, or by 
• Noble, 
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Nohky by their direction, and the produce applied to 
the use of the partnership. That such stock was clan- 
destinely and fraudulently so sold out and applied, the 
plaintiff never having been informed, or known, thereof, 
until after the house had stopped payment, when Noble 
acquainted the plaintiff’s solicitor therewith. Itinsisted 
that the 4300/., which remained due from the plaintiffs 
on their joint notes, ought to be set off against the pro- 
duce of the stock so sold and disposed of, the amount 
whereof was charged by the elder plaintiff to constitute 
a debt to him from the firm. It charged, moreover, 
that the personal estate of Devat/nes was, and ought to 
be considered liable to the elder plaintiff for the amouift 
of the stock sold out, or for so much as the said plaintiff 
could not set off against the demand of the bankrupt in 
respect of the joint notes of himself and the co-plaintiff. 
And it consequently prayed, that the said plaintiff 
might be deefered entitled to have the whole of the 
stock so transferred by him to Noble for the purposes 
aforesaid replaced by the assignees by and out of the 
estate of the bankrupts, in the first instance, or by 
the defendants Cockerell and Booths { Deviiynes*^ exe- 
cutors,) out of the assets of their testator ; that ac- 
cordingly the sums of 1444/. 85 . lOd. 4 per cents, and 
1083/. 19s. 5d. 3 per cents.^ residue of such stock, 
might be repaid and retransferred to the plaintiff; 
and that an account might be taken of the stock 
sold out, and so much as should appear to have been 
sold out upon such account taken might be repur- 
chased by the assignees, or by Decayncs'"^ executors, 
out of his assets, and transferred to the plaintiff; 
and, in case he could not have the amount thereof so 
repurchased, then that he might be declared entitled 
and be permitted, to set off so much of the money 
which had been received by Noble and his partners as 
should be sufficient to answer and satisfy the amount of 

the 


1817. 

VULLIAMY 


V. 

Noble 
and Others* 



598 


CASES IN CHANCERY. 


1817. 

VULLIAMY 

Noble 
and Others. 


the joint notes of the plaintiffs, or so much as was then 
due in respect thereof, and that the notes might there- 
upon be decreed to be delivered up, and the plaintiff 
Vulliamy^ the father, declared a creditor upon the estate 
of the bankrupts for the residue ; and in case the Court 
should be of opinion that the said plaintiff could not 
be permitted such set-off, then that he might be declared 
a creditor for, and entitled to prove under the com- 
mission, the whole amount of the produce of the stock 
so sold and disposed of, and entitled to receive satis- 
faction out of Devaynes'B personal assets for so much of 
the stock as should appear tohave been sold and applied 
torlhe use of the firmr in his lifetime and whilst he con- 
tinued a partner, so that he might receive the full 
amount thereof in mannen aforesaid ; that the defend- 
ants (the executors of De^aynes) might therefore either 
admit assets or account in the usual manner ; and that 
all necessary directions might be given accordingly. 
The bill likewise prayed an injunction from sale of the 
stock remaining in the name of Noble^ and from all 
proceedings at law in respect of the joirft notes of the 
plaintiffs. ** 

The defendants, Noble^ and the assignees of the bank- 
rupts, by their answer, admitted that, from the time of 
the respective transfers of stock made to him as afore- 
said, to the months of April and June 1803, respect- 
ively, the defendant Noble received the dividends, and 
the same were entered in the books of the partnership 
to the account of the plaintiff, the father, and carried 
to his credit. They admitted the borrowing of the 
three several sums of 300/., 990/., and 3000/., by both 
plaintiffs, and that for securing the payment of the 
last-mentioned sum, they gave their joint note dated 
the 6th of May 1809, as aforesaid ; but said that, for 
securing the two first sums, the plaintiff, the father, 

gave 
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gave two separate notes signed by himself only ; and 
they admitted that the said plaintiff bad since paid oflF 
the whole amount of his separate debts to the partner- 
ship, as in the bill mentioned, except the amount of 
the two last-mentioned notes ; and that the same, 
together with the amount of the joint note for 3000/., 
and interest upon all of them, still remained due and 
owing from the plaintiffs respectively. 

They admitted that no part of the stock trans- 
ferred by the plaintiff to Noble had ever been re- 
transferred to the plaintiff; and Noble said, that the 
reason why the same had noi|| been retransferred, 
during the solvency of the house, was, because the 
plaintiff had always ^remained indebted to the house 
during that time. They said, thdt while the stock re- 
mained in Noble's name, no separate or particular 
account was j^ept thereof, but the same was mixed with 
other stock, in the same respective funds, standing in 
the name of Noble^ which belonged to the partnership, 
and to varioi\s other persons who had accounts with 
the partnership ; and that th^ whole of such stock was 
carried to the general accounts of the respective funds. 
That in June 1803 there was standing in Noble's name, 
on such mixed or general account, 24,044/. 8^. lOr/. 
4 per cents. ^ and IQfillL 13^. JOrf. 3 per cents.^ and 
the further sum of 12,000/, 4 percents,^ in the name 
of some one or more of the remaining partners of the 
firm,, and on account thereof; which several sums of 
24,044/. 8s. lOd., and 12,000/. 4 per cents. ^ and 
76,277/. 13^. lOrf. 3 per cents.^ were then respectively 
applicable to the payment, as well of the stock trans- 
ferred by the plaintiff, as of that belonging to the 
several other persons who had claims thereon respec- 
tively. That, between the month of June 1803 and 
the month of November 1809. the defendant Noble 
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at (inics received into his name several other sums of the 
like respective stocks, both on account of the bankings 
Iious^e and of other persons, which were in like manner 
carried to, and blended with the two general accounts 
aforesaid ; and that he also, during such lasUinentioned 
period, from time to time sold or transferred out of the 
said mixed or general funds, various parts thereof, 
as occasion required, so that the aggregate amount of 
the said funds was, during all that time, continually 
varying. They admitted, that there were then standing 
in the name of Nobk^ the 1444/. iOd. 4 per 
cfjits.y and 1083/. 19s. 5d. 3 per cents, stated in the 
hill) and that the^saIl|!l> had always been standing in his 
name, ever since the plaintiff’s stock had been so 
transferred to him : but they said that the same were 
the respective balances of the said two general ac- 
counts, and appeared to have arisen from various 
purchases and sales of such stocks respf^ctively, with 
Mhich the plaintiff’s original stock had no connection* 
They admitted that the whole produce arising from 
the sale of the plaintiff’s stock was received by, and 
applied to the use of thp firm, and that the interest 
and dividends thereof, after the same was sold out, 
were continued to be carried to the plaintiff’s credit 
on his account with the firm : but they denied that this 
was done with any fraudulent design towards the plain- 
tiftj and said that the firm was always ready, during its 
solvency, to have retransferred the same to the plaintiff 
at his request, and on payment of what was owing from 
him ; and they submitted whether, under all the cir- 
cumstances, the plaintiff was entitled to such set-off 
as was claimed by the bill, and whether the defendants, 
notwithstanding such sale, ought not to be permitted 
to sue the plaintiffs respectively on the notes so due 
as aforesaid, and particularly upon this joint note for 
SOOO/., if they refused to take up and pay the same. 

They 
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They insisted that the plaintiff was not entitled to have 
the 1444/. 8^. lOd. 4 per cents. and 1083/. 19^. 5rf. 
3 per cents.^ remaining in Noble*s name, transferred to 
him, inasmuch as the said sums were not (except as to 
some very small part thereof) parcel of his original 
stock, but had arisen, in the manner before mentioned, 
from subsequent purchases and sales of stock uncon- 
nected therewith ; but that the same ought to be con- 
sidered as part of the general estate of the bankrupts, 
and the plaintiff only entitled to prove under the com- 
mission in respect of such demand as he might be able 
to establish thereon. . 
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There was evidence in the cause, the material facts 
of which may be collected from the arguments and the 
judgment. * 


Sir A. Pig^oity Trowevy and Roupelly for the plaintiffs. 

The answer, which has been read, comprehends all 
the facts which constitute the equity of this case. 

• 

In 1793, the plaintiff, Senjamin Vulliami/y had 
occasion for a sum of money, which he borrowed of the 
house of Devaynes and Co., and for the repayment of 
which he gave notes, and pledged certain sumh of stock 
as a collateral security, which stock was transferred 
accordingly into the name of Nohlcy one of the partners 
in the firm. In November 1809, Devalues died : but 
his name remained in the firm down to the time of the 
bankruptcy, with the assent of his representatives. 
The plaintiff continued, during all this time, to keep a 
private cash account with the house. In 1806, he 
borrowed 300/. for which he gave his separate note. 
In 1807 he borrowed the further sum of 990/., for 
which he gave his separate note also. And in May 
1809 both plaintiffs gave their joint note for 3000/. 

All 
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18,17. All these transactions took place in Devajfnes'a litetime. 

Before the death of Demines, all the debts owing by 
VoLLiAMY jjjg plaintiff to the partnership had been paid, except 
Noble what was due upon the last-mentioned notes. At that 
and Others, time it appears that there was no stock remaining which 
could haTe been transferred ; however, the plaintiff 
did not apply for a transfer, having no suspicion as to 
the responsibility of the house. Now it is contended, 
that the sums which are due on these notes, particu- 
larly the last of them, (that for 3000/.) constitute a 
different debt from that for the security of which the 

stock had been transferred into the name of Nohle. 

• * 

frgm the circumstance of its being a joint debt. But 
Yve must attend to what was at the time the actual situ* 
ation of the parties, in order to* see whether the cir* 
cumstance of its being a loan to the father and son 
jointly, instead of to the father only, does in this case 
make any real difference. Considered as^a loan to the 
father, it was (in fact) a loan to him of his own money ; 
for the stock had at that time been sold, and the pro* 
duce (which was the plaintiff’s own) hadebeen unjustly 
appropriated by the pai;tnership. What can afford 
more decisive evidence of an understanding between 
the parties, that the stock should remain a security for 
the joint and separate debt, than its having been 
suffered to continue in Noble^s name, after all (he 
original debt had been paid off, and after the new joint 
and separate debt had been contracted ? With regard 
to the acts of Nohle^ committed without the privity or 
consent of the plaintiff, they can make no difference in 
the nature of the plaintiff’s rights. The plaintiff did 
not sanction the violation by Nohle^ of his duty as a 
trustee, by blending the stock committed to him by 
the plaintiff, with the stock committed to him by other 
persons. It is this circumstance which constitutes the 
difference between the present case and all those which 

were 
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were before the Master of the Rolls, upon the excep- 
tions to the Master’s Report. The stock transferred 
into the name of Noble was so transferred to him as a 
trustee for the plaintiff. If he had performed his duty, 
that stock would now be remaining in the Bank of 
England^ and there could be no question as to the 
plaintiff’s right to have it specifically retransferred. 
As that is not the case, he contends that he is entitled 
to have it replaced, or to have the notes for which it 
remained a security delivered up to him as being sub- 
stantially satisfied out of the produce of the stock sold, 
and the residue made good. regard to the stock 

admitted to be stijl remaining in the name of Noble^ii 
is clear that the plaintiff is specifically entitled to the 4 
per cents.^ because il is al$o admitted, that the whole ^ 
amount of that description of stock, which had been 
committed to him by others, had been restored («) ; 
and as to theiS per cenU,^ although it cannot be traced 
with equal certainty to be specifically a part of the 
plaintiff’s property, yet the fact that it is so, is made to 
appear highly probable. 

• 

The case against Demynes*^ estate (the equity of 
which is no.w settled) is that his assets are clearly re- 
sponsible for the deficiency of the partnership estate to 
make good these demands, and that they may be fol 
lowed in this Court for such purpose. 

Most of the questions which will here be agitated, 
were before the Master of the Rolls in Devaynes v. 
Noble (6), to which it is now necessary only generally 
to refer. But, with respect to the responsibility of 
Devaynes^s estate, His Honour’s observations on that 

(a) This fact appeared by (b) Ante, Vol. I, 529. Ex 
the schedule to the answer. parte Kendall^ 17 Ves. 514. 
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part of Clayton % case, which relates to the exchequer 
bills sold by the house in Devaynes's lifetime, and the 
produce applied to the use of the partnership, particu- 
larly apply, (a) 

Sir S. Romilly and Palmer^ for the defendants (the 
assignees). 

The questions which concern us are two, first, as to 
the stock admitted to be remaining in the name of 
Nohle^ whether the plaintiffs are entitled to have it 
transferred to them. Secondly, whether they are en- 
titled to set off the produce of the stock sold against 
their notes remaining in the hands of the assignees. 

, The rest of the case conceans only Devayncs^s repre- 
sentatives. 

Now, as to the stock remaining, and with regard to 
the 4 per cenL stock particularly, it is said, that it must 
belong specifically to the plaintiff Benjamin Vulliamy^ 
because all stock of the samp descriptio'h which be- 
longed to the other customers of the house has already 
been retransferred to them. But, when the case is 
thus represented, the circumstances of it appear to have 
been forgotten. It might indeed be so said, sup- 
posing the stock had always remained in the name of 
Noble; but that was not the case : it was from time to 
time transferred into other names, sold out, and fresh 
stock purchased. At one period it was reduced to 
444/. 8^. lOrf. That sum was unquestionably not Vul- 
liamy^B^ because at that time (5th April 1805) there 
were many sums of stock belonging to different cus- 
tomers of the house, which had been sold out, and not 
yet replace^. It is impossible to say, then, that this 
is V uUiamy\ stock, that it is the same identical stock 
(a) P* 678 , 679 . 


which 
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which had transferred to iVb5/e. With regard 

to the whole of this stock, the 4 per cents, as well as the 
3 per cents. y it is evident, therefore, that the plaintiff is 
only entitled to stand in the situation of a person having 
a claim on the house in respect of stock transferred to 
the house as a security, and sold by them in violation 
of their engagement. The partners, also, are not the 
same as at the time when the stock was sold, and the 
breach of trust thereby committed. Barwick was ad- 
mitted into the house afterwards; and, subsequently 
to his becoming a partner, stock was purchased to a con- 
siderable amount. However, there is no pretence for 
saying that the iltock is to be considered as a secuirity, 
even for more than the sums actually advanced by VuUi^ 
amy on his own separate account, not, therefore for tha 
3000/., for which the plaintiffs gave their joint note. 
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In suppoH of this part of the argument, Adams v. 
Claxion(a) was referred to ; and on the question of set- 
ofti Ex parte Stephens (?>), and Ex parte Hanson, (c) 

Leach^ Weiherell^ and Abercrombie^ for the defend- 
ants (representatives of Devaynts,) 

The notes first given furnish, upon the face of them, 
evidence of the nature of the transaction, which was 
that the stock transferred was not to stand as a security 
for the general balance, but for particular advances, a 
fractional part of such stock being to be retransferred 
upon the payment of each separate note. 

Each successive partnership, as one partner died or 
retired, and another was admitted, stood to the plain- 

(fl) 6 Ves. 228. 18 Ves* 232. * 1 Rose, 156. 

(/>) 11 Ves. 24. 273. and Addis v. Knight^ 

(c). 12 Ves. 34C, And see ante, Vol. II* 117. 
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tiffin the same situation as the partnership immediately 
preceding : in other words, became a debtor to him for 
the stock deposited. This the assignees do not dispute. 
It is assumed, and taken for granted. To many of the 
objects sought by this bill it is the duty of Devaynes^s 
representatives to lend their assistance. Noble was con- 
stituted by the partnership, and by Vulliamy himself, a 
trustee for Vulliamy. He was also a trustee for other 
persons besides Vulliamy. The plaintiff’s original stock 
cannot be considered as standing in Noble's name ; for 
it is certain that nothing of that original stock was re- 
maining at the time of *^the bankruptcy. But why was 
that stock transferred into the name^of Noble^ which 
was found standing in his name at<he time of the bank- 
ruptcy? It was so transferred in order pro tantoio 
enable him to execute the several trusts which had been 
reposed in him. There is a long detail of transfers of 
stock in the answer : but the only question on the re- 
cord is, whether the stock is there now upon trust for 
Vulliamy or for the general estate of the banking-house. 
It cannot be in trust for the banking-house, and there- 
fore must be for Vulliamy only. 

The next question is as to the claim of seVoff. And 
admitting the bankrupts to be debtors for the amount 
of the stock by having assumed the debt of the prior 
partnership, upon what principle can this claim be re- 
sisted ? It is a perfectly good ground of equitable set- 
off, notwithstanding the joint liability of the father and 
son. 

On this part of the case, indeed, the assignees threw 
out a point of some difficulty : but they did not rest upon 
it. Barwicky individually, was never a debtor : and yet, 
when he assumes the liabilities of the banking-honse by 
becoming a partner, he constitutes himself a debtor in 
I respect 
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respect of those liabilities. He bolds out to the public 
that he is responsible. But, morally speaking*, it would 
be attended with some difficulty to attempt to make out 
that he ought not to be held liable. He had been a 
clerk in the bouse for many years. And can it be pre- 
sumed that he was so ignorant of the concerns of the 
house as not to know of the stock standing in the name 
of Nohlcy and of the manner in which it had been con- 
verted? Suppose that he was ignorant, however, yet, 
where one of two innocent persons must suffer, there 
can be no question that a partner, not choosing to en- 
quire into the state of his house, is less an object of 
compassion than a mere stranger confiding in the assur- 
ances made to him. « 
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What we have to contend is, that, when the plain- 
tiff states that he has assumed the several partnerships 
as they were formed in succession, for his debtors, the 
effect of his so assuming each successive partnership in 
its turn, is to yelease the prior partnerships. True, the 
plaintiff says to the representatives of Deva^nes^ Your 
estate shall not benefit by the concealed fraud of your 
testator ; and, if there were no more in the case, this 
would be unanswerable. But was the loss, which has 
accrued, really occasioned by the concealment of which 
Vulliamy complains, or by his own failure to do that 
which common prudence would have suggested ? It is 
no matter whether there was concealment or not, if his 
loss was not the consequence of the concealment. Why 
did he not, in Ma^ 1810, call for a retransfer ? He 
was then in a condition to do so, and the loss he has 
sustained is really imputable to his own negligence. 
Frpm the moment when, having it in his power to call 
for a retransfer, he neglected to do so, Nobh only, and 
not the partnership, ought to be considered as the 
trustee. of Vulliamy. Can it be said, in a Court of 
Equity, that the estate of a deceased person is charge- 
1 able 
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able for a loss occasioned solely by the want of that 
common prudence which every man ought to exercise 
in the management of his own affairs ? 

The suit is besides defective for want of parties. 
Why are Deva^nes^s representatives brought before the 
Court but upon the ground that Demynes was a partner 
at the time when the fraud was committed ? But, upon 
the same ground, any other person who was a partner 
at the time the fraud was committed ought equally to 
be made a party to the suit. Close was a partner until 
Michaelmas 1805, and* Jong before that period all the 
st(fek had been sold out. Therefore if is impossible that 
the plaintiffs can have the relief ^ught by them with- 
• out bringing him also befoVe the Court ; that is, sup- 
posing the Court should hold estate liable. 

Otherwise, there is no necessity that the cause should 
stand over for that purpose. 

The question in this case lies in a very^ narrow com- 
pass, and it is not at all the same with those which were 
before the Master of the Itlolls in Devaynes v. Noblcj 
and which turned on the fact of the adoption of the new 
firm by the creditors of the old. 

[The Lord Chancellor. 

It is very difficult to establish the identity of sums of 
stock sold by a trustee, who is trustee for several per- 
sons as to those sums. Suppose a man holds 30,000/. 
stock in trust for different persons, and that he sells 
20,000/., Jiis representatives, or his general creditors, 
have no right to say the remaining 10,000/. is part of 
his general estate. So far is very clear. But, suppose 
he has sold the whole 30,000/., and has afterwards 
bought 5000/. Would that 5000/. be (or not be) a 
part of his general est^ule ? That is the present question ; 

or 
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or rather it is stronger still ; for this is the act of third 
persons. The view in which the case was put by Mr. 
Palmer I take to be this : The stock was sold out by 
the old partnership, and the produce applied to the 
use of the old firm. The new partnership afterwards 
assumes the debts of the old partnership ; and stock is 
then purchased generally. Does the circumstance of 
their having assumed themselves to stand in the place 
of the old partnership raise an inference that the stock 
replaced was meant to be appropriated?] (n) 

For Devaynes^ representatives. 

From the moment the plaintifl' might have called for 
a retransfer and did jfiot do so, he must bo considered 
as having repudiated all claim upon Devaynes\ estiito, * 
whether he knew the stock was standing in the name 
of Noble alone, or believed it to bo in the names of all 
the partners. If he then suffered it so to continue, ho 
must be taken to have consented to the new partnership 
becoming trustees upon a new footing altogether. 

[77/e Lord Chancellor! 

I put out of the case Noble^s declaration (/>), that the 
stock would have been retransferred, if all the money 
had been paid. 'These arc words of course, and go for 
nothing in my mind. The question is, whetlier the 
(rust continued after the separate debt of Vulliamy the 
father .was paid.] 

For De.vaynes'^ representatives. 

Supposing the stock had stood in DcTm/ncs^ name 
at the time of his death, it would have been the same 

(a) It was upon this point {h) Tins was sLitid in the 
that the case of Jidanis v, answer of the defendants, ti. j 

Claxtouj before cited, was bankrupts, 
particularly referred to. 

VoL. III. Rr thing; 
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Then it is impossible to feay that, when the original 
purpose ceased, for which the stock was transferred to 
Noble^ and the stock was notwithstanding continued in 
the name of Nobky it was not so continued for other 
purposes. This is more than a case of negligence. 
There was an actual design to alter the nature of the 
transaction. If Deva^nes^ estate is indeed liable, Close 
or his representatives ou^t to be before the Court. 

[TAe Loan Chancellor. 

No ; you contend that, as Devat/nes went out of the 
house, the continuing partners took the fraud upon 
themselves ; and Deva^nes^s estate^ if to be touched at 
all, cannot be touched till there is a deficiency of all 
the other partners. If so, then Close^ who went out of 
the partnership before Devai/nes died, cannot be touched 
except in case of a deficiency of Devaynes^s estate,] 

For Demi/nes*B representatives. 

The cii*buiDstance which distinguishes the presen 
case from all the others that have arisen out of this 
bankruptcy is, that this is a transaction of a peculiar 
t nature 
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thing ; the plaintiff ought, in that ease, to have called 
on the surviving partners. The survivors alone, and 
not Devaynes^s representatives, were the persons to 
transfer the stock — thay were the persons to wind up 
the concern-^to sue and be sued — to pay the debts of 
the partnership, and do all other acts in any way re* 
lating to the partnership. Illustrate this by the case 
of bailment ; the bailor pays off his debt, and is en- 
titled to call for restitution. One of his two pawnees 
dies. Can the bailor, by protracting a trust which has 
ceased, make his representatives liable? In the present 
case, it was as much a new bailment to Noble^ as if 
Vulliamy had actually received the ^lock, and retrans- 
ferred it out of his own name, intp the name of Noble* 
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nature between individuals^ not necessarily arising out 
their situation as bankers and customers. The reason 
that VuUiamy did not call for his stock, when he was 
in a situation to call for it, was, because he had reliance 
on the new partnership, and having such reliance, 
entered into a new contract with them. Here then 
the transaction was completely altered, ami all privity 
with the estate of Deroaynes ceases. 


1817. 


VaLLlAMV 

V. 

Noble 
and Others. 


Sir A. Piggoit in reply. 

It has been said, the stock cannot be identified. 

But this is a case in which there Tias been a trust ac* 

count of stock, and It is only necessary to recur to the 

schedules, to see that ajl the cestui que trusts^ except 

VuUiamy^ have been fully satisfied. by a retransfer of 

the stocks entrusted to Noble ; and what is left is not 

sufficient to answer VuUiamy"^ claim. Ilow then can 

it be said, that tliis balance does not specifically belong 

to VuUiamy f If it was considered as the property of 

the house, how comes it that it was not sold out to 
<• . 

meet tho distresses of the house ? It is enough that it 
was left unapplied, to shew that the house did not so 
consider it. But, if not the property of the house, 
whose property was it but VuUiamy'^ ? It is clear upon 
the evidence, that this stock was suffered specifically to 
remain, for the express purpose of repaying VuUiamy 
•pro tanto y and this is admitted by the very argument 
upon which most stress has been laid on the other side; 
that argument supposing that the other cestui que trusts 
have not been satisfied. 


The obligations of the house were in no respect 
altered, or varied by the circumstance of Barwick^s 
being taken as a partner into it. Barwick was admitted, 
as a partner, in J803, having for several years previously 
acted as a clerk to the house. No notice was given of 

2 . • his 
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his admission^ and no change of firm took place. By 
this simple statement, the Court is relieved from the 
necessity of considering any nice questions of law, as to 
the liabilities of partners entering into a house, in re- 
spect of its previous transactions. 

[^The Loud Chancellor, 

Where one who has been employed as a clerk in a 
banking-house becomes a partner, he must certainly 
be taken to have known something of the state of the 
accounts of the house during the time that he was so 
employed by it; t6 have been generally acquainted 
Vith the transactions of the housef during that period. 
And here, besides, the slime transactions continued, to 
a certain extent, tp be still carried on, after he became 
a partner.] 

In replj/. 

Upon the point of set-oft^ there can be no question, 
as to the two separate notes of Vulliami^f the father, that 
there would be a deaf set-off at law. But, as to the 
joint note of the father and son, can it be contended 
that this is not a fair case of equitable set-off? This 
was not money borrowed for the use of the son. The 
father carried on business by himself, till he admitted 
his son into partnership; and the money was borrowed 
by father and son, in respect of the trade in which they 
were now become jointly interested. 

[77/6’ Lord (Chancellor. 

Tho stock being the property of the father alone, 
there can be no doubt that, at law, be would be entitled 
to a set-'bff in respect of Jiis separate notes ; but there 
is a difticulty as to the joint note of father and son. 
What is the evidence of there having been an agree- 
% ment 
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merit that this stock should be held as a security for 
the joint debt ?j 

In replt/. 

That evidence is to be found in the nature, and in 
the continuance, of the transaction. And when all cir- 
cumstances arc taken together, and coupled with the 
fact, that no retransfer was called for, and the books 
being attended to, in which both Vulliamys^ the father 
and son, are credited, and the accounts made up ac- 
cording to this course of dealing, and mutual under- 
standing between tjie parties, it is impossible not t^ 
infer an intention that the slock of Vulliamy should 
remain a security fof all tjie notes, both his own 
separate notes, and the joint note of himself and his 
son. It appears, too, that a joint note of the father and 
son was actuaUy paid on the 6th of Oclohcr^ 1809, 
and that before the partnership had taken place between 
them. Then, how can it be doubted that this was the 
real nature of the transaction, when Vulliamij does not, 
on the payment of this, or of any other notes, call for 
a retransfer ? 


The Lord Chancellor. 

This is a bill by creditors seeking relief, due to them 
under every consideration which moral justice canfurnish: 
but whether it is sought consistently with the principles 
of a court of equity is another question. The object of 
the bill is either to have the stock retransferred,^ or its 
amount specifically replaced ; or else to be pcrmitt vl to 
set off separate notes of the father as well as th:j joint 
note given by both plaintiffs, against so much of the 
produce of the stock (sold out under circumstances the 
most fraudulent) as should be suAicieqt to answer them. 

And 


1817. 
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Noblb 
and Others. 


Dec* 9. 
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The death of a 
partner, of it- 
self, works a 
dissolution of 
the partnership^ 
and the mere 
want of notice 
does not, it 
seems, make the 
estate of the 
deceased part- 
ner liable to the 
debts of the 
contioningpart- 
Hers. Secusy if 


And it is insisted that this stock, although the sole pro^ 
perty of Vulliamy the father, may be considered as con- 
nected, not only with the separate estate of the father, 
but with the joint debt of the father and son — not 
indeed at law, for it is not contended that, at law, it can 
be so considered ; but in eqOity. The bill then goes on 
to pray that, if this set-off be allowed, the smaller, but, 
if not, the larger sum may be permitted to be proved 
against the estate ; and, in case the sources should, al- 
together, be insuHicient to make good the entirety of 
the plaintiff’s demands then that he may be declared 
eptitled to have satisl^ction out of l)evaynes^B assets for 
the remainder. And the relief is prayed in this form, 
because it is admitted tha^, iCDe^^nes's estate is liable 
to Vvlliamy^ it wiif also be entitled to throw the bur- 
then, as far as it is possible, on the estate of the 
bankrupts. f 

There is a peculiarity in the circumstiinces of the 
present case, which distinguishes it from every other in 
which the liability of a deceased partner has come in 
question. It is an admitted fact, that no notice was 
given of the dissolution of the partnership by the death 
of Devaynes, But I conceive that the death of a part- 
ner, of itself, works a dissolution of the partnership ; and 
1 am not prepared to say, notwithstanding all 1 have 
read on the subject, that a deceased partner’s estate 
becomes liable to the debts of the continuing partners 
for want of notice of such a dissolution. If, however, a 
surviving partner deals with the customers in the cha- 
racter of executor as well as partner, tliat circumstance 
makes it a different question ; for as executor, he has 
a right to bind his testator’s estate. The present case 
is therefore to be considered, not only with reference to 
the general doctrine, but with reference also to this 
special circumstance. 


The 
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The question aa to the stock is of very great import* ^ 1817. 
ance, as it may aifect other cases, as well as the present. 

It seems that this partnership house was in the habit 
of taking stock by way of security from its customers, 
under an obligation that the stock so taken should re* 
main in their hands as a security, not to be dealt with 
except by the authority of the person making each 
several transfer ; and that distinct accounts should be 
kept of the general concerns of the house, and of the 
trust'Stock.^ 

Now the questTbn in the present case arises thraffgh 
the acts of Nohle^ which must be taken to be the acts 
of the house. HesellsoutlSOOO/^of the stock so com-* 
mitted to him ; and the question is, who are the par- 
ticular individuals, parties to the trust-account, who are 
to be prejudiced by this act — an act, which does not 
destroy the interest of all, but part of the interest of 
each ? After this first operation, he proceeds, boweven 
so far in the sales of stock, as to have reduced the 
amount in his hands at one* time to 444!/. Between 
that period and the time of the bankruptcy the amount 
of stock regaining frequently varied. — It was some- 
times more — sometimes less. — It turns out, however, 
in point of fact, that the 4 per cent, stock of all the 
other persons who bad advanced stock to the partner- 
ship was ultimately replaced to their account ; and, to 
disembarrass the case of this part of the circumstances 
attending it, we will now suppose that all the stock was 
so replaced with the exception of Vulliamy^^^ whichstill 
remained in the proportion of 1420/. to 8700/, 

This introduces a very peculiar novelty into the case. 

It has been insisted that the Court cannot decree the 

retransfer 
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one of the sur- 
Yiring partners 
is an executor 
of the deceased. 


1 



m 


CASES IN CHANCERY* 


1617 ^ 

VUXXIAMY 

V. 

Noble 
and Others 


retransfer of this stock, or restrain the assignees from 
applying it, unless the plaintiff is able to shew either its 
identity, or a specific appropriation ; and, if there were 
no particular circumstances in the case, it would cer- 
tainly be matter of some novelty to say, that, if a man 
has sold stock in breach of trust, and afterwards buys 
other stock of the like description, any part of the stock 
so purchased can be considered as specifically the pro- 
perty of the cestui que trust, I cannot see how, in a 
case thus generally circumstanced, it could be so con- 
sidered, unless other cases, which have been decided in 
this court should be taken as having established that 
piliposition* '' 


But in the present case, It is impossible that I should 
take the slock now remaining in the hands of the 
assignees to be the same identical stock transferred by 
Vulliamy^ for it is palpably not so. ^ An(/, with respect 
to appropriation, though it is difficult to say that the 
slock repurchased was specifically appropriated to sup- 
ply the place of tliat which had before been sold out, 
1 do not think that I am stretching the principle too 
far when I say, if the transactions prove that the bank- 
ing house intended Noble to be a trustee fof the benefit 
of persons depositing stock by way of security for ad- 
vances made by them, then the cestui que trusts have a 
right to consider the stock repurchased as being distin- 
guished by a species of ear-mark in their favour. 


Upon this part of the case, I am consequently of 
opinion that Vulliamj/ has a right to the slock remain- 
ing in the hands of the bankrupts at the time of the 
bankruptcy. 

With regard to the questiwi of set-off, I must re- 
quire the facts of the case to b6 laid before me more 
V clearly 
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clearly in order to enable me to decide it with satis- 
faction to myself. But I will now make such observ- 
ations as have occurred to me respecting it, begging to 
be set right, if I have mistaken any of the circum- 
stances, when it comes on again to be spoke to. 


1817. 

VULLIAMT 

V. 

Noble 
and Others. 


1 have no doubt that, with regard to so much stock 
as was sold out contrary to the trust reposed in Noble^ 
the person who was the owner of the stock is now a 
creditor of the house for the amount of it. 


The difficulty throughout thi§*partof the case is that 
in which Vulliamp has involved himself, owing to The 
circumstance of his having signed papers (which cannot 
but be taken against him), ^stating the particular pur-* 
poses for which this stock was specifically pledged. 
And, notwithstanding what is represented as matter of 
fact arising out of the banker’s books, it cannot be 
doubted that, in 1809, there was an engagement to re- 
transfer the sjjlock upon payment of the 27501. then re- 
maining due from Vulliamj/ to the banking-house. 

Now, Noble's declaration, that the stock would have 
been transferred if the whole of the debt due to the 
house had beon paid, I consider as amounting to 
nothing. A banker is likely enough to say so; and I 
take that as no evidence whatever of the fact. There 
is no doubt that, in point of law, actions might have 
been brought, and that such actions could not have 
been met by a set-off, but only by bringing other 
Actions. I apprehend also, supposing Vulliamy had 
died without assets to pay his debts, that Noble would 
have been a trustee for Vulliamy and his creditors, and 
not for the banking-house, and that the slock would 
have constituted a part of Vulliamyh general assets. 

It 
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It 10 quite ctear, Aerefore^.tf tbe (raosfaetioo bad Iteeir 
then put an end to, that, upon Ful/iamy^paymgtbe 
2750L remaining due on tbe security of the stocfc^ he 
would have been a creditor for money had and receifed^ 
to the amounl of the money whieh had been produced 
by the sale of the stock. 


A joint debt 
cannot be set 
oif against a se* 
parate debt at 
law ; but may, 
in equity, under 
particular cir- 
cumstances; as 
where there is a 
clear series of 
transactions in 
which joint cre- 
dit has been 
given. 


If to that amount, then the question arises, bow tbe 
debts which Vulliamy owed to tbe bouse, or which the 
house owed to Vulliamy, are to be arranged. At law, 
a joint debt cannot be set off against a separate debt. 
Therefore, the point d|' law is against his claim ; and 
it is incumbent on him to make out, that, with reference 
to thk simple state of fects, there. is some principle of 
'equity different from the leg&l principle. If this can be so 
maintained, I shall be glad to have it so. On tbe other 
hand, diere is no doubt tlmt, under particular circum* 
stances, a Joint debt may be set off against a separate debt, 
in equity. If there are such particular circumstances 
in the present case, as would justify tbe interference of 
a court of equity in allowing a set-off, 1 should be glad 
to have them very clearly and concisely brought before 
me. If you can shew a clear and distinct series of 
transactions, in which both the Vulliamys,' father and 
son, have had credit given to them, as credit was given 
to the father only, you have certainly very strong evi- 
dence of such a ciiiise as would authorize a court of 
equity in allowing tbe set-off. 


But there are other points in tbe case to which it 
may be expected that 1 should advert. It has been 
stated that, because Barwick came into tbe house at the 
time when he entered it, that circumstance makes a 
difference that he assumed tbe debts of the house, 
and is as much bound as the others. I think not * 

there 



CASES IN CHANCERY. 

there is no reason to make Qose a party. I take it as 
a Iket that there was in his time a conversion^ and 
Barmck must be considered as having taken upon him- 
self all obligations that Close was under. 

The remaining question is^ has the plaintiff a right 
tp go agadnst Devaynes^s estate for the deficiency ? 

With regard to that question, 1 cannot take it that 
Deoaynes was not to be considered as at the time of 
his death under an obligation to replace the stock 
which had been sold out in his lifetime. It cannot be 
disputed that he was subject to such liability. Nor can 
it any more be made a question that a deceased partner’s 
estate must remain liable in Equity, until the debts 
which affected him at the time of his death have been 
fully dischfyrged. There are various ways in which the 
discharge may take place; but discharged they must 
be before his liability ceases. I remember a time when 
the point was doubted, as in Hoare v. Contencin (o): 
but it is now completely settled, that the representative 
of a deceased partner may be sued in equity. This, 
however, cannot take place if the debt has been in any 
manner discharged; and it was therefore very fairly 
urged, that this debt had actually been discharged in 
May^ 1810, when Vulliamy^ with the note in his hand, 
paid the 2750/., but did not call for a retransfer. It 
cannot be stated, that he was not then in a condition 
to call for a retransfer, because he did not know that 
the stock was no longer where he had placed it. On 
the contrary, the other parties did know that the stock 
was not there. Devaynes, at the time of his death, knew 
that the stock was not there. How can it be said that, 
under such circumstances, anew contract is to be inferred 

(rt) 1 Bro. 27. 
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Dec, 12. 


from the silence of Vulliamy ? If Vulliamy had asked 
for the stock, Nohle must have told him there was none; 
and that is direct evidence that, at the death of £>e- 
mynes^ all the then partners were debtors to VuUiamy 
for money had and received. Am I to say, then, that 
the obligation Demynes was under at his death is can- 
celled, because Demynes did not inform Vulliamy of 
the breach of trust committed in his lifetime ? 

I therefore think, that Vulliamy has made good his 
claim against Demynes''^ estate for the amount of the 
deficiency. ^ 

As to the point of set-off^ I repeat that I wish it 
again to be spoke to. *’ 


On this day the question of set-off came on to be 
spoke to, as desired by the Lord Chancellor. 

^\v A, Pi ggoily rrore7cr,and for the plaintiffs. 

Insisted that this case could not be distinguished in 
principle from that of Ex parte Stephens («), where the 
decision turned expressly on the fraud which had been 
committed, and not on the notion of establishing any 
abstract rule of equity, as differing from the rule of law 
with regard to set-off in general. They went on to 
compare the two cases, and cited Ex parte Hanson (b) 
as confirmatory of the same principle, contending that 
there could be no higher equity in the case of a surety, 

(fl) 11 Ves. 24. 156. Addis Knight^ ante, 

(5) 12 Ves.. 346. before Vol. 11. 117. Ex parte Ross^ 
Lord Erskinc, Ailirmed by 1 Buck’s Baukr. Ca. 128. 
Lord Eldon^ 18 Ves. 232. note. 

Sec, also, 1 Rose, Bankr. Ca. 

V 


than 
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than of a co-obli^or, and that it would be contrary to 
every rule of justice to adopt any distinction between 
them. They also insisted^ that being a case of such 
gross fraud, the plaintiffs were entitled to costs out of 
the bankrupt’s estate* 


1817. 

Vulliamy 

V. 

Noble 
and Others. 


The only point in which this case differed from E.v 
parte Stephens was, that here it was a joint note, in the 
other joint and several, which made the present case 
the stronger of the two in favour of set-off. 


Wetherell for Dcvar/ncs's e^fecutors, argued in favour 
of the same position. • 

Sir S. Romilly and Pdi/mer, contra. 


The Loud Ciiancelloii. 

The cas^ of Ex parte Hanson docs not apply to the 
present. There A. and B. gave a joint undertaking 
in respect of a debt due from A, only. This was quite 
different from a case of set-off. 

But the case of Ex parte Stephens went upon this. 
There the sister of a person who was debtor to the 
banking-house gave her personal undertaking for the 
debt of her brother, being at the time ignorant that the 
bankers had money of hers in their hands, for which 
they, w'ere accountable, and which she prayed by her 
petition might be set off against that particular debt. 
That is precisely the present case. You are right, 
therefore, in this point as to the set-off, and must have 
your costs, to which the two estates, of th§ bankrupts, 
and of Demynes^ must contribute proportionally. 


2 , 
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In order to ob- 
tain an injunc- 
tion against 
Tiolation of a 
patent, the 
party must, at 
the time of ap- 
plying, swear as 
to his belief 
that he is the 
original in- 
ventor. 

Where there 
has been a 
length of ex- 
clusive enjoy- 
ment under a 
patent, the 
Court will grant 
an injunction in 
the first in- 
stance, without 
previously put- 
ting the party 
to establish his 
right by an ac- 
tion at law. 
Otherwise, 
where the pa- 
tent is recent. 


HILL V. THOMPSON and FOREMAN. 

T he bill prayed an injunction to restrain the de- 
fendants from selling or in any manner dis- 
“ posing of any iron smelted and worked or otherwise 
produced by them, or by any person or persons on 
their behalf, by the means or use of the plaintiff’s in-* 
“ veQtion and improvements (in the tpll mentioned) ; 
and from using slags or cinders and mine rubbish and 
lime, according to the plaijitiff’s said invention and 
“ improvements; and from in any manner using the 
said invention and improvements in the smelting and 
working of iron, and from otherwise infKnging the 
plaintiff’s patent (in the bill also mentioned) during 
the remainder of the term thereby granted.” 

I 

The affidavits in support of the injunction (which was 
moved for and obtained upon the filing of the bill until 
answer or further order), stated the letters patent, 
dated the 26th of July^ 1814, for the plaintiff’s in- 
vention, which was alleged to consist ia the use and 
application of the slags or cinders thrown off by the 
operation of smelting (which had previously been con- 
sidered as useless) to the production of good and ser- 
viceable metal, by the admixture of mine-rubbish and 
otherwise, according to principles of the plaintiff’s own 
discovering. 

The defendants moved, on the coming in of their 
answer, to dissolve the injunction ; and upon this oc- 
casion a variety of affidavits were produced on both 

sides, 
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sides, tending respectively to impeach and to assert the 
validity of the patent, and of the injanction to restrain 
the breach of it. An affidavit made by the plaintiff re- 
ferred to the specification of his invention lodged in the 
Patent Office, alleging that he verily believed he was 
the inventor of the several improvements in smelting and 
working iron which were therein mentioned ; and the 
specification referred to contained an explanation of the 
principles of the alleged invention, which was extremely 
diffuse, and objected to on the other side as either wholly 
unintelligible, or so confused and intricate as not to be 
capable of being reduced to practice. It was further 
obJecte.d that, except by reference to this obscure speci- 
fication, neither the plaintiff, nor any of his witnesses, 
had stated in what the alleged invjention and improve- , 
ments consisted, nor whether be claimed in respect of 
invention or of improvements merely ; and that a pa- 
tent, to be '^ood, must not be more extensive than 
the invention. The defendants’ affidavits also went to 
deny the originality of the invention altogether. Jlex 
V. mse (a), Boulton v. Bull (6), Homblowcr v. Boul- 
ton (c), and Harmer v. Plarfs (d), were cited, on the 
part of the plaintiff, in answer to the objection to the 
specification. 


Tuoupsoir. 


The case was argued on several occasions, and at 
considerable length. 

Sir S. Romilly, Bell^md Phillimoref for the defend- 
ants, in support of the motion to dissolve the injunction. 

TroweVf Wetherdlf and Raithby, contra. 


(a) 11 East, 109. note. 
(&) 2 H. Black. 463. 


(c) 8T.R.95. 
(<0 14 Yes. 130. 
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77/e Lord Chancellor 

Said, he doubted whether the injunction ought to 
have been granted in the first instance, unless the 
affidavits had stated more particularly in what the 
alleged infringement of the patent consisted ; and that 
it should have been shewn to be, by working in 
the precise proportions mentioned in the specifica- 
tion, as being of the essence of the invention. That 
when, in future, an injunction is applied for ex parte, 
on the ground of violation of a right to an inven- 
tion, secured by patent, it must be understood, that 
it is incumbent on the party making the application 
to^swear, at the time of making as to his * belief, 
that he is the original inventor; for, although when 
' he obtained his patent, life might very honestly have 
sworn as to hie belief of such being the fact, yet cir- 
cumstances may have subsequently intervened, or in- 
formation been communicated, sufficient to convince 
him that it was not his own original invention, and 
that he was under a mistake when he piade his pre- 
vious declaration to that effect. 

The principle upon which the Court acts in cases 
of this description is the following : — Where a patent 
has been granted, and an exclusive possession of some 
duration under it, the Court will interpose its injunc- 
tion, without putting the party previously to establish 
the validity of his patent by an action at law. But 
where the patent is but of yesterday, and, upon an 
application being made for an injunction, it is endea- 
voured to be shewn, in opposition to it, that there is 
no good « specification, or otherwise, that the patent 
ought not to have been granted, the Court will not, 
from its own notions respecting the matter in dispute, 
act upon the presumed validity or invalidity of the 

patent, 
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patent, without the right having been ascertained by a 
previous trial ; but will send the patentee to law^ and 
oblige him to establish the validity of his patent in a 
court of law, before it will grant him the benefit of an 
injunction. 


1817. 

Hill 

V, 

Tiiommo.v. 


In the present c^, 1 shall say nothing as to my 
opinion of the validity or invalidity of the patent. The 
affidavits in support of the injunction represent, that 
the defendants have made iron in the way mentioned 
in the specification. But, whether it is to be con- 
sidered as a patent for extractiifg iron from slags or 
cinders, by working and smelting, and by the adrntx- 
ture of certain materjals, to reduce the per centage to 
40 per cent , ; or for mixing cinders, limestone, and • 
mine-rubbish in certain proportions ; it shoulil, before 
any injunction was granted, have been pointed out that 
the patent was actually infringed by so mixing the in- 
gredients, or so reducing the per centage. Here, I can- 
not but entertain a doubt, whether the improvement as 
to the lime destroying the cold-short is, or is not, a 
new invention ; but that is no*t for me to decide ; and, 
if on the trial of an action, the witnesses should prove 
the use of lime for the same purpose, previously to the 
grant of this patent, still another question wdll remain, 
admitting that a patent may be good, for a mere method 
of producing a more beneficial and effectual result 
from the adhibition of the same materials. 


But it is enough, in the present case, to resort to the 
principle already laid down, and which is (he same 
that governed the cases (which have been cited) of 
Ilarmer v. Plane (a), and Bolton v. Bull (b) ; because 
it cannot be said, that there has been, in •this case, 
such a possession or enjoyment under the patent, nu 

(a) 14 Ves. 13G. • (6) 3 Ves. 140. 

VoL. III. Ss^ f 


would 
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would induce the Court to continue the injunction, 
upon such evidence as is here afforded, until its validity 
has been tried at law. Here the patent bears date 
i/w/y, ISll, and the specification January^ 1815; and 
it appears by the affidavits, that the works were not 
.completed so as to carry on the operations under the 
patent until July^ 1816\ 


His Lordship accordingly dissolved the injunction ; 
but directed that an account should be kept of slags 
used and iron made by the defendants, according to the 
method described in the specification, the plaintiff un- 
dertaking to bring an action ; with liberty to apply to 
have the injunction revived, afteV trial of the action, or 
in case of any unreasonable delay being interposed on 
the part of the defendants. 


Dec* 15. An action was brought accordingly, and the result of 
the trial, was a verdict in favour of the plaintiff; who 
now moved to revive the injunction. 

In support of the motion, it was represented to be 
clearly settled at law, that there may be ^sufficient no- 
velty to support an injunction as well in a mere im- 
provement upon an old method as in an original in- 
vention. The verdict of the jury was also stated to be 
conclusive as to the matter of fact, and the application 
now made as of course, and such as the Court could 
not refuse, without taking upon itself to meddle with 
what was the exclusive province of a Court of law. 

On the other hand, it was stated to be the intention 
of the defendants to move for a new trial at law, 
which could not be done before the next term, but 
that the motion would then certainly be made, and 
' 1 with 
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Avith ererj prospect of success, on the ground of the 
Terdict being pronounced against evidence ; it having 
been dearly proved on the trial, that, previously to the 
grant of this patent, iron had been extracted from slags 
or cinders, by precisely the same process as that de- 
scribed in the specification. That the trial was at 
nisi prius^ where little opportunity is afforded for that 
consideration on the part of the Judge, which, in such 
a case as the present, was necessary to enable him pro- 
perly to direct a jury. That the order, giving liberty 
to the plaintiff to apply to the Court to revive the 
injunction, left it at the discretion of the Court to grant, 
or to refuse, the ajiplication ; and that, in the present 
case, its being reviyed would be attended with the 
greatest inconvenience and ’loss to the parties, in case^ 
by tlie event of a new trial, they should be found 
to have a ri^ht to continue the works which had been 
commenced by them in consequence of the patent being 
ultimately pronounced to be invalid. That the verdict 
itself could not be considered as in any respect final or 
complete, till it were known whether it should stand, 
or abide the event of the new trial. That, in the direc- 
tion of the Judge to the jury, it was expressly stated, 
that the patent was for the invention of certain improve- 
ments in the smelting and working of iron obtained 
from slags or cinders, and it, therefore, was a point still 
to be proved, if the contrary were insisted on, that 
the same thing had never been effectually accomplished 
before; whereas there was abundance of evidence, that 
the very same thing had been habitually practised in 
Staffordshire and Shropshire^ although it might be true 
that it had not been resorted to in South Walts^ where 
the works in question were situated. 


1817. 

HltL 

V. 

Tiiompbox* 


To all this it was replied, that the injunction must be 
revived, as a matter of course, the verdict having been 

S s 2 ^ obtamed ; 
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obtained ; and that to oppose it was, in effect, no other 
than to apply for a new trial to a Court incompetent to 
award it. That, in the opinion of the Judge who di- 
rected the verdict, it was clearly a patent for an im- 
provement, and not for an original invention ; and that 
the verdict pronounced agreeably to that direction gave 
a primd facie right to the plaintiff, upon which the 
Court could not refuse to act. 


The Loud Ciiancellou. 

In this case the injunction was first granted upon 
the strength of a ffidavfts, which were contradicted as to 
their general effect, in the most maferial pointsi, when 
it afterwards came before the Coyrt upon a motion to 
‘ dissolve the injunction so dbtained. Many topics were 
then urged on both sides, and fully discussed in argu- 
ment. It was insisted, on the part of the plaintiff, and 
the Court agreed to that position, that where a person 
has obtained a patent, and had an exclusive enjoyment 
under it, the Court will give so much credit to his ap- 
parent right, as to interpose immediately by injunction 
to restrain the invasion of it, and continue that interpo- 
sition, until the apparent right has been displaced. On 
the other hand, it was, with equal truth, sthted, that if a 
person takes out a patent, as /or an invention, and is 
unable to support it, except upon the ground of some 
alleged improvement in the mode of applying that which 
w'as previously in use, and it so becomes a serious ques- 
tion, both in point of law and of fact, whether the 
patent is not altogether invalid, then, upon an appli- 
cation to this Court, for what may be called the extra 
relief which it affords on a char primd facie case, the 
Court will use its discretion ; and if it sees sufficient 
ground of doubt, will either dissolve the injunction ab- 
solutely, or direct an issue, or direct the party applying 
to bring his action ; after the trial of which, either he 
^ may 
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may apply to revive, if successful, or else the other 
party may come before the Court, and say, I have dis- 
placed all his pretensions, and am entitled to have my 
costs and the expenses I have sustained, by being 
brought here upon an allegation of right which cannot 
be supported. And, as in this instance, the Court will 
sometimes add to its more general directions, that the 
party against whom the application is made, shall keep 
an account pending the discontinuance of the injunction, 
in order that, if it shall finally turn out that the plain- 
tiff has a right to the protection he seeks, amends may 
be made ibr the injury occasioned by the resistance to 
his just demands. , m 

In his directions to*the jury, the judge has stated it 
as the law on the subject of patents ; first, that the in- 
vention must be novel ; secondly, that it must be useful ; 
and, thirdly, that the specification must be intelligible. 
I will go farther, and say, that not only must the in- 
vention be novel and useful, and the specification intel- 
ligible, but al^ that the specification must not attempt 
to cover more than that which, being both matter of 
actual discovery, and of useful discovery, is the only 
proper subject for the protection of a patent. And I 
am compelled to add, that, if a patentee seeks by his 
specification any more than he is strictly entitled to, 
his patent is thereby rendered ineffectual, even to the 
extent to w hich he would be otherwise fairly entitled. 
On the other hand, there may be a valid patent for a 
new combination of materials previously in use for the 
same purpose, or for a new method of applying such 
materials. But, in order to its being efrectiial,^the spe- 
cification must clearly express that it is in respect of 
such new combination or application, and of that only, 
and not lay claim to the merit of original invention in 
the use oflhe materials. If there be 4 patent both for* 
a machine, and for an improvcmcnf^iii the use of it, and 

2 it 


1817. 
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«To establish the 
▼alidity of a pa- 
tent, the inven- 
tion must be 
both new and 
useful, and the 
specification 
must accurately 
describe it. 
Also, if the spe- 
cification seeks 
to cover more 
than is actually 
new and useful, 
it vitiates the 
patent, render- 
ing it ineffectual 
even to the ex- 
tent to which it 
might otherwise 
have been sup- 
ported. 



030 


CASES IN CHANGillY. 


1817. 

Hill 

V. 

Thompson. 


it cannot be supported for the machine, althdtigh it 
might for the improvement merely, it is good for no- 
thing altogether, on account of its attempting to cover 
too much. 


Now it is contended, that what is claimed by the pre- 
sent patent is not a novel invention ; that the extraction 
of iron from slags or cinders was previously known and 
practised ; that the use of lime in obstructing cold-short, 
was likewise known. But to all this it is answered, 
that the patent is not for the invention of these things, 
but for such an application of them as is described in 
the specification. Now, the utility of the discovery, the 
intelligibility of the description, &c., are all of them 
« matters of fact, proper for a jury. But, whether or not 
the patent is defective in attempting to cover too much 
is a question of law, and as such, to be considered in all 
ways that it is convenient for the purpefees of justice 
that it should be considered. This specification gene- 
rally describes the patent to be ^‘for improvements in 
the smelting and working of iron and it then goes on 
to describe the particular^in which the alleged improve- 
ments consist, describing various proportions in the 
combination of the materials, and various •processes in 
the adhibition of them. The question of law, upon the 
whole matter, is, whether this is a specification by which 
the patentee claims the benefit of the actual discovery of 
lime as a preventative of cold-short, or whether be claims 
no more than the invention of that precise combination 
and those peculiar processes, which are described in the 
specification. And when I see that this question clearly 
arises, th^ only other question which remains is, whether 
I can be so well satisfied with respect to it, as to take it 
for granted, that no argument can prevail upon a court 
of law, to let that first question be reconsidered, by 
granting the motion for a new trial. If this be a ques- 
tion of law, I can tiave no right whatever to take its 

decision 
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decision out of the jurisdiction pf a court of law, unlesa W17. 

I am convinced that a court of law must and will 
consider the verdict of the jury as final and conclusive. 

But this only brings it back to the original question ; Thompson. 
and I see enough of difficulty and uncertainty in the 
specification, and enough of apparent repugnance be- 
tween the specification and the patent itself, to say, that 
it is impossible I can arrive at such a conclusion re* 
specting it, as to be satisfied that there is no ground for 
granting a new trial. 


In the order I formerly pronounced, was contained a The injunction 

direction, that the defendants should keep an account having been dis- 

of iron produced by their working in the manner de- 

scribed in the injunction. If the injunction is to be 

1111 n*i. Til 1 . plaintm to bring 

now revived, the whole of their Establishment must be . 

^ an action to 

discharged between this and the fourth day of next term, establish his pa- 
when it is inlended to move for a new trial, the result tent right, and 
of which may be, that the defendants have a right to the defendants 
continue the works ; to do which, they will then be to keep an ac- 
under the necessity of recommencing all their opera- count in the 
tions, and making all their preparations and arrange- 


mean while; a 
verdict having 


raents de novo. It appears to me, that this would be a obtained 
much greater inconvenience than any that can result plaintiff 

from my refusal in the present instance to revive the on the trial of 
injunction. My opinion, therefore, is, that this matter the action, on 
must stand over until the fifth day of next term, when I application be- 
may be informed of the result of the intended appli- c™ade to 

cation for a new trial ; the account to be taken, in the 

, - junction, it was 

mean time, as before. objected that 

the defendants 

intended to move for a new trial; and the matter was ordered to stand 
over till the result of that application sh<)uld be known, the parties 
continuing to keep the account in the interim. 


Ordered accordingly. 
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N. B. [lam raformed that a new trial was afterwards 
moved for, and granted; and that the result was against 
the validity of the patent.] 


Dec. 18, 19. JOHN ADAM TRAUB, HENRICH SENY- 
SLAKE, and BERNHARD TRAUB; JO- 
HANN FREDERICK ABEGG, HERMAN 
HEINRICH MEYER, HEINRICH GREVE, 
JOHANN WILHELM KARSTENS, anft AN- 

DREAS STUCKEN, » Plaintiffs. 

• • 

AND* 

GEORGE SCHMIDT, . Defendant. 


T 


HIS was a motion, on the part of the defendant, 
that the corainissiou of errors issued in the above 


cause under the great seal, and directed«to Sir Vicary 

GibbSy 


Altachment by 
the plaintiffs 
In the Lord 
Mayor’s Court 
on property of * 

the defendant in the hands of a garnishee. Defendant, residing at 
Hamburgh^ is not sumnioiied, and* a verdict is obtained by the plaUitifis, 
by virtue of which the money is paid them on their giving security to 
restore the same in case the defendant shall, within a year and a day, 
appear and give bail to answer, &c. according to the custom. 

Defendant appears and pleads to the jurisdiction. Plaintiffs reply ; 
and defendant joins issue as to part, and demurs to the other part, of 
the replication ; and obtains judgment both on argument of the de- 
murrer and afterwards on trial of the Issue. 

Ill the interval between the two judgments, plaintiffs present a peti- 
tion to the Lord Chancellor for a commission and writ of error, which 
are granted. Defendant now moves to supersede both the commission 
and writ — and the same are accordingly superseded on the ground of 
misrepresentation in the petition on which they issued; by which it was 
alleged, first, that the defendant had been summoned, when no sum- 
mons hfid issued -secondly, that the validity of the defendant’s plea 


had 
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Gibbs, Knt L. C. Justice of the Court of C. P., the 
Lord Chief Baron Thompson^ Mr. Justice Abbott, Mr. 
Justice Burrougk, and Mr. Baron Richards, and also 
the writ of error in like manner issued in the said cause^ 
and directed to the mayor, aldermen, and sheriffs of 
Ijondon, bearing date the 5th of March, then last, might 
be superseded^ or that the said mayor and aldermen 
might be directed to carry into effect and enforce the 
judgment and verdict respectively given for the defend- 
ant against the plaintiffs in the Lord Mayor's Court on 
the Slst of November, 1816, and 5th of Mat/ then last, 
respectively, notwithstanding such commission and writ 
oferror as aforesaid; and that, for that purpose, the«ne- 
cessary writ or writs might be awarded: and issued, 
directed to the said mayor ^nd aldermen. ^ 

The case was as follows. The defendant was owner 
of a cargo oi^tea and other goods, shipped on board the 
Vesta at New York in August, 1809, and consigned to 
him (the defendant) at Hamburgh, to which port the 
vessel was alko bound, and, in the prosecution of her 
voyage, was captured by a British cruiser, and carried 
into Yarmouth. On the 22d of December following, 
the ship and cargo were restored by a decree of the 
Court of Admiralty to the owners; after which the ship 
remained at Yarmouth till Mat/, J812, when she was 
seised by the revenue officers, in consequence of some 
smuggling transactions, and both ship and part of the 
cargo condemned and sold, and proceedings instituted 
by the custom-house against the remainder, whereupon 
a claim being made by the captain on behalf of the de- 
fendant, as owner, a compromise took place, by virtue 
of which 53001. was to be paid to the claimant out of 
the proceeds, and that sum was accordingly deposited 
in the hands of Henderson, an officer in the customs, 
for that purpose. Afterwards, in March, 1814, a plaint 

, j was 


m 

1817. 

Travb 

V* 

SCUMIDT. 

had been ar- 
gued on a de- 
murrer to the 
replication ; 
making no men- 
tion of the de- 
fendant having 
joined issue as 
to part, which 
issue had not 
been tried at 
the time of pre- 
senting the pe- 
tition — and 
other misrepre- 
sentations. 

The motion 
was further sup- 
ported on the 
ground of the 
commission and 
writ haring 
been sued out 
merely for de- 
lay, as was ma- 
nifest from the 
plaintiffs not 
haring pro- 
ceeded therein 
— it being, also, 
contended that, 
if the Court 
would not su- 
persede them,^ 
the defendant 
ought to be at 
liberty to take 
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out execution 
notwithstand- 
ing; such pro- 
ceedings not 
amounting to a 
cesset executio 
— as to which, 
quasre. 


was affirmed in the Lord Mayor’s Court at the instaueii^ 
of the plaintiffs against the defendant, in a plea of deb* 
upon demand for 10,000/., and process of attachment at 
the same time issued out of the said court on the sum so 
deposited in the hands of Henderson, the garnisbeeB 
The defendant being absent, residing at Hamburgh, 
was not summoned to appear and answer, and a verdict 
was, on the 2d of April, 1814, obtained ip the action so 
commenced, against Henderson, for 5000/., which was 
accordingly paid by him to the agent of the plaintiffs, 
upon their (the plaintiffs) the solicitor, and another 
person, a merchant, becoming sureties to restore the 
sa»»e to the defendant, in case he should, within^a year 
and a day, come into tlie court, and find bail and sureties 
.to answer, and disprove or .avoid flie debt, according to 
the custom of the city, and there remain ready to plead 
with the said plaintiffs upon their bill original, or other- 
wise to discharge himself therefrom.” • 


It was sworn, by the affidavit of his solicitor in sup- 
port of the present motion, that the deffi'ndant had no 
knowledge or information of the plaint or attachment, 
or of any proceedings under the same, until some time 
after the verdict obtained, and the 5000/. paid, as be- 
fore mentioned ; but that, within the year and day, he 
(the defendant) came into court, and found bail and 
sureties according to the custom, and brought his scire 
facias to disprove the debt or discharge himself — that 
the plaintiffs appeared thereto, and the defendant 
thereupon, by the advice of counsel, pleaded that the 
cause of action (if any) did not accrue within the juris- 
diction of the Lord Mayor’s Court ; to which the plain- 
tiffs replied that, as to 2100/., (part thereof,) the same 
did accrue, within the said jurisdiction, and that, as 
to the residue, Henderson (the garnishee) resided 
within the same. To the first part of this, replication, 
« the 
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tbe defendant joined issue, and to the other part he 
denmrred, as being insufficient in law. The demurrer 
being argued, judgment was given thereon for tbe 
defendant, on the 21st November, 1816; and, on the 
trial of the issue, a verdict was also found for the de-* 
fendant. May 5th, 1817. In March, 1817, the plain- 
tiffs presented a petition to the Lord Chancellor, 
alleging that the defendant, instead of disproving the 
debt, had pleaded in bar to the jurisdiction, and that 
the validity of such plea being argued on a demurrer 
to the plaintiff’s replication, judgment was given for 
the defendant ; therefore praying a commission of 
errors^ and writ of error, against the said judgmMt; 
whereupon his Lordship, on the 3rd of March aforesaid, 
ordered that such commission an<j writ of error shoulA 
issue, and the same were issued accordingly. (^) On 
the 5th of May, the writ was presented to, and allowed 
• by, 


I 81 L 

Traua 

Schmidt. 


(a) Form of the Writ of 
Error mentioned above, dated 
the 5th of March^ 1817. 

George the Third, &c. To 
the Mayor, Aldermen, and 
Sheriffs of* London, &c. 
Whereas in the record and 
process of a certain plaint 
which was in our court of 
our city of London before 
you, &cl without our writ, 
according to the custom of 

the said city, between 

and , of a debt of 10,000f, 

that the same demanded 

of the said , as, also, in 

the record and process of 
a certain attachment made 
thereupon before you, &c. 
of the said 10,000/. in mo« 
ney numbered, as of the pro* 


per money of the said «, 

in the hands and keeping of 
one — attached and de- 
tended. Likewise in the ren- 
dering judgment before you, 
&c. in our said court, &c. 
upon the plaint and attach- 
ment as aforesajd, as it is 
said manifest error hath in- 
tervened, to the great damage 

of the said , as by his 

complaint we are informed. 
We, willing that the said 
error (if any be) be duly 
amended, and full and speedy 
justice done to the said par- 
ties in this behalf, have as- 
signed our trusty and well- 
belored — — , or any two of 
them, our justices, to exa- 
mine aAid correct the record 
and 
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by, the deputy register of the lord mayor’s court ; but 
the affidavit further stated, that no further proceedings 
had been taken by the plaintiffs thereon, and no appli- 
cation made, or notice given to the judges named in 
the commission, or any of them, and that the deponent 
verily believed the commission and writ of error had 
been sued for and obtained by the plaintiffs for the 
purpose of delay only. That, on the 5th of December, 
he (the deponent) applied, on behalf of the defendant, 
to the proper officer of the said court, for a writ of 
execution against the two sureties aforesaid, for the 


Bnd*(^rocess of the plaint and 
attachment aforesaid, and the 
gifing of judgment of^ the 
plaint and attachment afore- 
said, as, also, the adjudging 
of execution thereupon, with 
all things touching the same, 
in the presence of you, &c. 
by our said justices, or two 
of them, for that purpose 
convened, if you arc willing* 
to be concerned in this affair, 
at the Guildhall oi the said 
city. And, if any error shall 
be found in the said record 
and process, or in (he giving 
of judgment of the plaint and 
attachment aforesaid, or in 
the adjudging of execution 
thereupon, the same to cor- 
rect and amend, and to do 
full and speedy justice to the 
said partied according to the 
tenor and custom of the said 
city. And therefore we com- 
mand you, &c. that at a cer- 
tain day, which our same jus- 
tices, or two of ihemi shall 


make knbwn, the record and 
process of the said plaint and 
attachment, and giving of 
judgment of the said plaint 
and attachment, and also the 
adjudging of ex/^cution there- 
on, with all things touching 
the same which remain with 
you, as it is said, before our 
said justices, or two of them, 
to the same place you cause 
to be brought. And we com- 
mand you, (the sheriffs,) that 
at a certain day which our 
said justices, or two of them, 
shall make known to you, 
you shall give notice to the 
said (plaintiffs) that then they 
be there, if any error in the 
said record and process, or 
giving of judgment there- 
upon, which is known to be- 
long thereto, and to hear fur- 
ther, and to do and perform 
what shall be ordered by our 
said justices in this case to be 
done. Witness ourself at 
JVcstmimtcry &c. 

50001., 
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5000/.J to which he (the defendant) had become en- 
titled, according to the custom of the city of London^ 
and the practice of the said court, by virtue of the 
verdict and judgment so obtained by him as aforesaid^ 
but which writ the said officer refused to issue by 
reason of the writ of error ; and, further, he had been 
informed and believed, that Boswell (one of the sureties) 
had absconded, and was then in America. 

In opposition to the motion now made, as above, 
on the part of the defendant, two affidavits were filed 
on the part of the plaintiffs, bj^ the first of which the 
deponant (the deputy register of the Lord Mayor’s 
Court) stated, that no writ of error had been brought 
upon any plaint or action commenced in the said* 
court, during a period of thirty-five years, that he (the 
deponent) had been in office, except the writ of error 
which was brought in the present case — that a writ of 
error on any plaint or action in the said court, was a 
very rare proceeding ; but that, after diligent search 
among the records, he (the deponent) found that a 
writ of error was brought in'the year 1774, on an in- 
formation in the said court, between Thomas Nugent 
Esq,, the then Common Serjeant, and Samuel Plwnhe 
Esq., concerning the disfranchisemcntof the said Samuel 
Plumhe. 

The other affidavit sworn by Henry Ashley ^ partner 
with William Windale^ (attorney of the said court) 
stated, that at the time of commencing the aforesaid 
action, and of the subsequent proceedings, the said Win- 
dale was concerned as clerk in court, for th& plaintiffs, 
end Boswell es their solicitor ; that a commission and 
writ of error (as above mentioned) had been sued ou^ 
by Boswell as such solicitor, and the same had been re- 
gularly allowed by the proper officer of the court — that 
the deponent had made search amcing the records of the 

court 
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court for similar proceedings, and has found proceedingB 
of that nature instituted in the said court in 1774, in a 
cause between Nugent Esq.(ComD[ion Serjeant) 

and Samuel Plumbe Esq., whereby it appeared that, 
after the commission to the judges named therein was 
obtained, and the«writ of error allowed, a precept of the 
commissioners was issued to the Lord Mayor, aldermen, 
and sheriffs, commanding the appearance of the plaintiff 
at a certain day to hear error — that the defendant in the 
present cause had not taken any proceedings by virtue 
of hiscommission and writ of error, to compel the appear-* 
anceof the plaintiffs, nor any further proceedings, except 
th^application now made — that, after the writ pf error 
^'n this cause was suedout and allowed, departed 

• the realm for North ^Amemca, where he then resided ; 
and that, after hisdeparture, the plaintiffs, by their agent, 
placed the papers in the hands of Messrs. Robinson and 
Hammond^ in his (their solicitor’s) absence. 


The following were stated as the grounds for the ap- 
plication, which was now made on the part of the 
defendant. * 


First, mis-statement in the petition, upon which the 
writ of error was issued ; that the petition repre- 
sented the defendant to have been summoned ; whereas 
it appeared by the affidavit of his solicitor, that he was 
not summoned, by reason of his being resident at Ham^ 
burgh, which also appeared from the record of the 
proceedings, in these terms. And thereupon it is 
commanded by the Court to Thomas Ntwcomhe, one 
of the Serjeants at mace of the said Court, that he 
(according to the custom of the said city) summon by 
good sumsnoners, the defendant to appear here to 
answer the plaintiffs in the plea aforesaid, and thait 
he return and testify what, &c. And afterwards (to 
^ wit) at the same bourt, the said Serjeant at mace 

returned 
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returned and testified, Sfccording, &c., that the de*- 
fendant had nothing within the said city, or the 
liberties thereof, whereof he could be sammoned, 
^ nor was be to be found within the same.” 

Another objection to the petition was, that it stated 
imperfectly the terms of the security for restoring the 
5000/., which appeared from the record, to be as 
fellows. And thereupon, at the same court, the said 
(plaintiffs) found sufficient pledges and sureties (that 
is to say, &c,) to restore to the said (defendant), the 
said sum of 5000/., so attached as aforesaid, if the 
said*(defendant> should, within a year and a day, 
according to the custom, find sufficient pledges and 
sureties to answer the said (plaintiffs) in and upon* 
the plea of their said bill original, and to disprove or 
avoid the debt demanded by the said bill, according 
to the cusfom, or to render his body to prison within 
^ the liberties of the said city, and there remain 
ready to plead with t!ie said (plaintiffs), and upon 
their said Sill original, or otherwise, to discharge 
himself therefrom, accordiftg to the custom.” 

Be8ideBthese,werethe mis-statement (already referred 

to) as to the validity of the plea to the jurisdiction having 
been argued, instead of the validity of the plaintiffs’ re- 
plication to part of that plea, vis. that it was suffi- 
^^cientthat the garnishee resided within thejurisdic- 
tion” — that it was also omitted to be stated that, as 
to 2100/. of the 6000/., the plaintiffs took issue to 
the defendant’s plea to tlie jurisdiction, and that the 
same was tried, and a verdict given for the defendant. 
That the petition referred only to tlie judgment stated 
to have been given on the argument of* the demur- 
rer, as being erroneous, and the writ of error made 
out pursuant to the order of such petition (dated the 
3d of March) was tested the dlh Af Marchy 1817- and 

must, 
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must, therefore, have been obtained after the judgment 
on the demurrer was given (Slst November^ 1816), but 
before the trial of the issue (7th Jfefoy, 1817), and the 
same could not therefore, in any event, affect the ver- 
dict and judgment as to the 2100/. 


Then, as to the writ of error itself, it was there 
stated, that manifest error had intervened in the record 
and process of the plaint, as well as in the record and 
process of the attachment, and in the rendering of 
judgment, — making no distinction between the judg- 
ments, and not confining the error, in conformity with 
tlie^petition, to the judgment on the«demurrer. ^It was 
likewise imperfect in stating the errors to have inter- 
,vencd, to the great damage of th*e defendant^ as if he 
w^ere the party prejudiced, and for whom the writ of 
error had been issued. 

With regard to the previous proceedings — if any 
objection should be made to the defendant's plea to 
the jurisdiction, as coming too late, it wa*s represented, 
that it admitted of the following answers ; first, that 
the non-appearance of the defendant in the action, 
upon which the attachment was issued, wars no laches 
in him ; since it appeared from the return {nihil hahet) 
that he neither had, nor could have, notice of the pro- 
ceedings — although it might have been otherwise, if 
lie had made default after a return of summoneri feci ; 
and upon that ground it was evident, that the primus 
dies was the day given in the scire facias. Secondly, 
that, although a plea to the jurisdiction of one of (he su- 
perior courts was treated with great strictness, inasmuch 
^as it must be intended facie^ that all causes are 

cognizable, ^iind all persons justiciable, there; yet no such 
intendment could be made in favour of an inferior and 
limited jurisdiction — and that, on the contrary, if in 
any stage of the proceedings, it appeared on the record, 

that 
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tliaf the original cause of action^ or the defence, arose 
out of the jurisdiction, it was error. Thirdly^ that if 
by any act or neglect of the defendant, he had de- 
prived himself of the benefit of a plea in abatement, 
the plaintiffs should have relied on the estoppel in 
their replication ; by omitting to do which, they had 
waived the estoppel, and set the matter at large, not- 
withstanding the estoppel appeared on the record ; (for 
which purpose Co. Litt. 303. and Saund. 324., were 
referred to). Fourthly^ that all the proceedings against 
the garnishee were considered merely as process to bring 
the defendant into court; and it was therefore con- 
ceived Jhat any step which the practice of the Codrt 
might require to be taken, in order to get back the 
money which had been attached, could no more pre- 
vent the defendant from pleading to the jurisdiction, 
than putting in bail above in the Court of King’s 
Bench, whieff are necessary to be done, in order to 
entitle the defendant, the sheriflTs, or the bail below, 
to be heard. 

j 

It was further to be observed, that, according to the 
terms of the security, the defendant was entitled to 
have the 5000/. restored, if he disprove, or amid^ 
the debt, or otherwise discharge himself therefrom.” 

With respect to the case referred to in the affidavits 
made to oppose the motion, it was observed, that that 
case was a very notorious one, and had been f)ublished 
by the authority of the city — but that it had no 
bearing on the present case; both because the Common 
Serjeant was invested with peculiar privileges by the 
custom- of the city, and becausQ there the defendant 
(and not the plaintiff) had been actor and .mover in 
obtaining the commission and writ of error, whereas, 
in the present, the plaintiffs had obtained the com- 
VoL. III. T t ^ mission, 
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mission, and kept it in their possession, leaving the 
defendant to get from the judges their precept, with- 
out any commission, and on the bare authority of a 
copy of the writ of error, with which the defendant 
was served ; the whole proceeding, on the part of the 
plaintiffs, rendering it evident, that their sole object 
was delay. 

Sir. S.Iiomillj/^ (senior counsel of the Lord 

Mayor’s Court) and . in suppurt of ih(* motion. 

As to (he . jiiMsd 11* turn of this Court, 

whatev< r jnay have oAisted formerly, it has long 

bAsn f citl /d, ilial the Court has px)wer to supersede a 
writ, vvliich itself has issued, either on the ground of 
mistake, or quia mprovidfi emahazit^ as in Barlow v. 
Collirn (a), where a writ dc excommunicato capiendo was 
superseded on motion, as being ill for uncertainty.’^' 
There the writ was inrolled in B. R., — yet, being 
not returned there, to prevent a failure of justice, it 
was superseded in Chancery.” In The Dean and 
Chapter of Dublin v. Dowgate ( 6 ), a wVit of error was 
sued out of Chancery, *returnable in King’s Bench. 
And it was said by Paihcr C. J., (who, with King C. J. 
and Burj/C: B., were desired by the LorJ Chancellor 
to assist at the motion,) that the Court of Chancery 
might supersede this writ, quia improvidc cmanavit'' 

(«) 1 P.W. 436. note. And whereupon the dean and 
see Rex v. Burrard^ ib. 435. chapter sued out a writ of 
(b) 1 P. W. 348. The facts error here, returnable into 
were these. The archdeacon K. 13.; and, no return having 
of Dublin had obtained a pc- been made, it was moved that 
remptory mandamus out of the Court of Chancery would 
K. B. in Ireland^ directed order the Court of K. B. in 
to the dean and chapter, Ireland to make their return, 
to admit him to a stall in and in the mean time stay all 
the cathedral church there; proceedings on the 

TFooJ, 
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Woodcraft v. Kynaslon (a), was a motion to quash, or 
supersede, a writ of certiorari^ which issued out of this 
Court, to remove a plaint of replevin in the Mayor’s 
Court of London^ upon the ground that the tenor of 
the record was only directed to be removed, and not 
the record itself. Lord llardxi'icke superseded the writ, 
and awarded a procedendo. 

Here, the only question on the writ is, whether the 
circumstances are sufficient to support the application. 
The first ground is error on ijie face of the writ. 
Cooper V, Cinder (h) where, the judgment being agaiij^st 
two, it Was held, that a writ of error, ad damnum of 
one only, would not lie, and the writ was quashed ac- 
cordingly, In which case, another, hf Brezorr v. Turner 
(r), was referred to, where the same point had been 
decided, Thi| is a much stronger case than cither of 
those, because here it is stated by the writ to be ud 
damnum^ not of one, instead of two who are damaged, 
but of the wroijg person altogether. In the case ol 
The Lessee of Laidor v. Murray (rf), the questions 
arose upon a writ grounded on stat. JVestm, 5^. c. -^1 . (c ), 
commanding the justices of King's Bench to affix tiieir 
seals to a bill of exceptions. This writ had been served 
on the judges, and they, in obedience to it, had atlixed 
their seals accordingly. Lord Jicdesdalc superseded 
the writ ; and one of the grounds upon which he super- 
seded it vvas, that it was a writ which ought i\ot to is- 
sue without a prev ious application to the Court, and an 
order made in consequence of such application, 

(а) 2 Atk. 317. on quashing writs of error 

(б) I Stra. 606. are to be given in all cases, 

(c) 1 Stra. 233, And see under the stat. 4 Ann, c, 16. 

the first-mentioned case re- s. 25, 

ported in Lord Raym. 1403., (d) 1 Schg. and Lcf. 75, 

where it is stated that costs (e) Vid^ Reg, Brev. 182. a. 

T 1 2 ' Then 
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Then as to the commission, and the petition on 
which it issued. It is by no means of course to grant a 
commission, which is not due as matter of right : but a 
previous application is necessary, which ought to con- 
tain the facts of the case. Here there has been manifest 
and gross misrepresentation of the facts, tending to 
mislead and deceive the Court, The party is stated to 
have been summoned, and he was not summoned. The 
Court is given to understand, that the plea was de- 
murred to in iotOy whereas the demurrer was only to 
part of the plea. If then it is necessary that there 
shpuld be a previous application, founded on the facts 
of the case, to ground a commission, that would alone 
be a sufficient reason for superseding the commission 
in this instance; aifd the^ present is a much stronger 
case than that before Lord JRedesdaky above noticed. 

I 

Tlien with regard to the circumstances of the case, 
since the issuing the commission. It must be remem- 
bered, that this is not a proce.eding of, course, but (as 
represented in the register,) de speciali graiiff^ (fl), 
that it is granted as a remedial process — and that it is 
consequently the duty of the party, in whose favour it 
issues, to use it as it was intended {h), Tlien, how 
does the conduct of these plaintiffs tally with the duty 
imposed on them, who have not only not prosecuted the 
commission, but never even acquainted the judges dele- 
gate witji their appointment ? 

We can find no precedent or authority, in point, 
where the Lord Chancellor has actually superseded a 
commfssion of this particular kind. But the instances 

(а) Reg. Brev, 131. perative on the party, not 

(б) See the form of the merely empowering him to 
writ, ante, p. 635. (note), by make use of it at his dis- 
which it appears be im- cretion. 

to. 
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to be met with of such a proceeding as the writ itself, 
are extremely rare ; the only two cases we have been 
able to find of its occurrence being that referred to in 
the affidavit already mentioned, (as to which, see the 
preceding observations,) and a reported case of Greene 
V. Cole (fl), so long ago as the 22d of Charles the 
Second, which went to the House of I^ords. And it 
may surely be inferred, with perfect safety, that the 
principles upon which the Court acts in superseding 
other writs and commissions are applicable to this. 
In what respect can it be stated, that this commission 
differs from any other commissions issued under the 
great seal ? — Fronj a commission of bankrupt, foi^ in- 
stance, which it was the practice of the Court to super- 
sede for want of proSecutiop, long before the order 
regulating the lime for prosecuting the same ? In 
Kempland v. M^Auley (c), which was a rule to shew 
cause why the defendant’s execution for the costs 
founded on a judgment of nonsuit should not be sot 
aside, because it was sued out after the plaintiff* had 
served him with the allowance of a writ of error, the 
plaintiff’s counsel said, the^Court would not presume 
that a writ of error is brought for the purpose of delay ; 
but, on the.contrary, had always required a declaration 
of the party suing out the writ, that such was his 
object, before they permitted the other party to proceed 
in defiance of the writ; to which Lord Kenyon^C, J. 
observed, that, in general, the rule is as the plaintiff 
had stated it; that a writ of error allowed and served 
operates as a surpersedeas to an execution, and the 
Court will stay the proceedings of course; but that 
is on the supposition, that the party may have some 
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(«) 2Saund. 228. 232. (2 Cooke’s Ban}c. Laws, 285, 

(6) Lord Loughborough's 5th edit.) 

Order, 26th of JunCy 1793., (r) 4T..R. 436, 
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error to complain of in the judgment, which it is 
right should be examined into, before execution is 
awarded. And, therefore, if it appear clearly and 
unequivocally to the Court, that the writ of error 
is brought merely for delay, that reason does not 
hold Buller J. adding, that “ how that is to be made 
out, is matter of evidence in such case. In general, 
the Court require it to be proved by an acknowledg- 
“ men! from the party who sues out the writ of error ; 
‘‘ and they havo held that the belief of the other party? 
that it is brought for delay, is not sufficient. But 
here it is apparent^* that there can be no error of 
which the plaintiff can avail himself.” (a) See also 
Viner. “ Supersedeas f C. 16. If a writ of error is 
♦brought, and the day^ of the return is long, in order to 
delay the party^ the Court may award execution.” (b) 
Com, Dig. Pleadtr^^ 3 B. 12. If a writ of error 
is returnable in B. R. or Exchequer, dfter the next 
term, or on the last return of the next term,” &c., 
it shall not be a supersedeas^ for it seems an afl’ected 
‘‘ delay.” (c) So, where delay is occasiontid by the act of 
the party abating the w rrt, execution shall go, without 
giving time to bring a writ of error coram vobis. 
Jenkins v. Bate's (d), Birch v. IViste, (c) • 


But, if it should be thought that there is not suffi- 
cient ground to supersede this commission and writ, 
then what we ask is that we may be at liberty to sue out 
execution in the mean time, notwithstanding. And the 
propriety of this application depends on the question, 


(a) ^e&IJawkinsy.Snuggs^ 109. Sid. 45, &c. 

SM.&S, 476. "Willes, 971. (c) Referring to 1 Vent. 

Miller Y^Newbaldy lEast, 266. 1 Sid. 45. 454. 

€62. (d) 2 Stra. 1015. 

(5) Referring to 1 Keb. (g) 8 East, 412. 


whether 
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whether or not the writ which has issued amounts to a 
cesset executio ? Now, it is not enery writ of error that 
does amount to a cesset executio. As Lord Elknhorough 
C. J., in the case already mentioned, of Birch v, Trisie^ 
says, (referring to Carihcw^ 368, 369.) A writ of 
error coram vobis is not a supersedeas in itself’ — al- 
though, he adds, that execution cannot be taken out 
on the judgment, whilst it is depending, without leave 
of the Court."^ (a) Now, it is this leave of the Court 
that we ask, and which we contend, under the circum- 
stances, ought to be granted. This is the same thing, 
as to the application of the rule, as the coram vobis'* 
— because neither does this writ effect any actual re- 
moval of the record, empowering the justices therein 
named, or any two of them,^to examine and correct the 
record, &c., at the Guildhall of the saidcity^* and, if 
error shall be found, &c., the same to correct and 
amend, and to do full and speedy justice to the parties, 
according to the custom of the said diy." (b) It is upon 
the same principle that an appeal does not operate as a 
stay of proceedings in the Court of Chancery. 
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Another ground for arguing that this writ does not, 
per amount to a stay of execution, is, that a special 
writ of supersedeas is provided for this purpose, (c) 
And, if it was thought necessary to provide this special 


(a) 8 Past, 410. See Bro. 
Ab. “ Error f p. 60., where 
the reason why, after a writ 
of error is sued and allowed, 
execuiiou cannot be awarded, 
is stated to be — Car, per 
le briefe d’ error, le recoide 
mesme est remove, et donc- 
ques le Court n’ad vien unde 
d’agardc execution.” 7 II. 6. 


42. To the writ coram vobis 
this reason does not apply, 
because that writ docs not 
effect an actual removal of 
the record. 

(b) See the fojrm of the 
w rit, ante, p. 6.^5, note. 

(c) Reg. Brev. 129. Fitz. 
N. R 53. 


writ, 
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writ, it is manifest that the writ of error, per se^ wa» 
not held to amount to it. 


Again, look at the writ itself ; and we shall find that 
the sheriffs are not thereby enjoined to stay execution 
unconditionally, but only if any error,” &c. — to do 
and perform what shall be ordered by our said justices 
to be done.” (a) From all which it follows that there 
is no actual supersedeas. And, if so, we should be en- 
titled, of course, to the writ De execuiione judicii (i),” 
which we have applied for, but have been refused it on 
the ground that execution is stayed by these proceed- 
ing|^ which compels us to ask for thp judgment of the 
Court on the point above submitted to it. As to the 
defendant’s strict right to the writ*last mentioned, pro^ 
vided the law be witfi him on that point, see Wilkins 
V. Mitchell, (c) 

But, supposing the contrary of what is here con* 
tended, and that these proceedings do, in fact, amount 
to-n supersedeas^ still it is a question whether the Court 
will not exercise its discretion, under the circumstances 
of the case, to award execution. The case of Kempland 
V. M} Aule^ went upon the circumstances, and the prin- 
ciple of the cases referred to in Viner and Comyns ^ — of 
Jenkins v. Bates, and Birch v. Tristc^ is the same, viz. 
that the Court will act upon the circumstances of the 
case, and the conduct of the parties, as affording a pre- 
sumption that delay, and delay only, was contemplated 


(a) See note, ante, p. 635. 
(5) Fitz. N. B. 43. 

(c) 3 Salk. 229. In an ac- 
tion of debt for rent, brou^^ht 
in an inferior court, the plain- 
tiff was nonsuit, whereupon 
the defendants had j adgmen t ; 


but they refusing to execute it, 
B. 11. was moved for a man- 
damus^ but it was denied, be- 
cause the defendant bad a 
legal remedy, (viz.) by the 
writ dc execut tone judicii out 
of Chancery. 


1 


in 
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in issuing thp proceedings — a delay, which, in the pre- 
sent case, is solely at the party’s own will and pleasure, 
and not arising out of a single cause or motive inde 
pendent of his arbitrary discretion. 

Leach and Bell were heard in opposition to the 
motion {a) ; when by the former it was represented, 
that it is essential to a writ of error, that it virtually 
removes the record out of the court in which the pro- 
ceedings were originally bad, to the higher jurisdiction; 
the record itself being to be produced, which it cannot 
be without removal ; that it is Otherwise in an appeal 
from tl}p Court of Chancery, where there is no remdVal 
or production of the record ; but it is incumbent on the 
party appealing to put the oourt of appellant jurisdic- • 
tion in possession of the circumstances of the case ; and, 
for that reason, an appeal does not' operate to stay pro- 
ceedings, which must be the case where the record itself 
is removed. That delay is not a ground for quashing the 
writ, unless the delay is made the subject of a formal- 
protest, and regular proceedings founded thereon ; as, 
who ever heard of a writ of Aror being ipso facto non- 
prossed, upon the ground that no proceedings have been 
had in it ? And the principle of this Court must be the 
same as of a court of law, where the party endeavouring 
to set aside the writ, must first obtain an eight-day 
rule for the purpose ; at the expiration of which, if no 
proceedings are had, he is entitled to the writ deexecu^ 
tionc judicii. That no argument can fairly be drawn 
from the existence of such cases as Kcmpland v. Mac- 
aulcy^ which are in themselves anomalous, and not to be 
brought forward as precedents or authorities for any 
that are not precisely the same in circumstances. Be- 

(a) The reporter heard and that (owing to accidental 
only a part of the argument circumstances) very imper« 
on this side of the question, fectly. 
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sides, suppose the ton/ were to be superseded upon the 
authority of such cases, or of the reasoning adopted by 
way of inference from them, how is that to be made to 
apply to the case of a commission? That with regard 
to the alleged errors in the writ, and in the proceedings 
upon which that and the commission issued, the mere 
object of the writ being to remove the record out of the 
court below, those errors could be of no consequence, 
provided the subject matter were sufficiently ascer- 
tained. As, how could it be in the least material, whe- 
ther the party had been summoned or not, since it is 
sufficiently manifest, *tliat he appeared ? And if it 
wene, what proof is there that he wjjls not summoned in 
fact ? If, by the custom of the city, some peculiar form 
,of summons be necessary \n a ca'se where the party is 
abroad, how can his absence afford a ground for the 
suppression of the writ, qina improvidc emanemt If the 
party falsely suggest circumstances, as enfitling him to 
the remedy he seeks, he imposes on the Court, and falls 
.within the direct reason of the rule. But how can it 
be pretended that the mistakes liere complained of arc 
such as at all affect the right of the party ? Suppose it 
is irregular in form, there was no corrupt motive ; the 
party meant fairly, and this Court will never supersede 
its proceedings, upon a mere defect of form, without 
protecting the party against the consequences which 
have been incurred without any fault or design what- 
ever. Then as to the representation that the demurrer 
was to the plea only, no injury could be done to the 
defendant by the accidental suppression of the fact of 
the demurrer being to the replication also. 

[The Lonu Chancellob here asked, Suppose the 
plaintiff ha4, upon getting the writ, acted upon it imme- 
diately, before the verdict had been pronounced, what 
would have been the consequence 
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Leach. The effect would, have been to stay proceed- 
ings. 

[^The Lord Chancellor. 

Suppose the case of an action at law, that Issue 
were taken as to part, and a demurrer to the remain- 
der ; and that after the demurrer had been argued, and 
judgment given against the defendant, but before trial 
of the issue, the defendant had taken out a writ of 
error ; that the issue were then tried, and a verdict also 
had against the defendant ; could the defendant have 
proceeded upon his writ of error*in the first place, with 
respeck to the demurrer, and complained that^he 
judgment was wrong in point of law, and then come 
again upon the same writ offerros, and complained, as* 
against the verdict, that the declaration was defective 
in point of form ?J 
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No answer was given to this question ; and, on the 
following day (a), Mr. Bell having finished the argu- 
ment for the plaintiffs, and Sir Samuel Romilly having 
replied, his Lordship said, hti did not see how it was 
possible to support this commission and writ of error ; 
and then repeated to the Solicitor ^General the same 
question as he had put the day before to Mr. Leach ; 
asking whether he thought such a writ as that he had 
mentioned could be maintained? to which the Solicitor- 
General replied, Certainly not.” Upon this, the 
counsel for the plaintiffs admitted that the* objection 
was fatal, and The Lord Chancellor ordered both the 
writ and the commission to be superseded, with costs. 

Reg. Lib. 1817. B. fo. 142. 


(a) Ex relatione. 
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ANDREW SCOTT, GEORGE ARBUTHNOT, 
and PETER CHERRY; WILLIAM HAR- 
RINGTON, HENRY BURNABY, and H. H. 
HARRINGTON, - Plaintiffs. 

AND 

JOSEPH DTJPRE PORCHER, and Othefs, Part- 
ners under the Firm of Messrs, PORCIIER and Co. 

Do’endants, 


T 


HE bill stated, that the plaintiffs llarringion^ 


IL and Co*, of 

Madrasy make a Burnab^^ and Harrington^ were in partner- 

coiis|gnm^t of general agents at Madras^ under the firm of 

pearls to * jj^arrinston and Co.,*beco#nin«: indebted to an amount 

with directions ® ® ^ 

to sell and pay beyond what their estate was sufficient to pay, agreed 

the proceeds to to make an assignment of their stock in trade, and all 
P. (towhom //. their effects, both in their partnership and individual 
and Co. were at characters, to James Strange (then of Madras)^ and to 
the time indebt- plaintiffs Scott and Arbuthnot^ in trust for their 
P^^ck^o^^'^*'^' creditors ; and that, accordingly, by indenture dated 
ledges the December, Isil, between the plaintiffs 

receipt of the 

consignment, and undertakes to perform these directions; but no notice 
is given by either party to P. IL and Co. subsequently write to ft,, re- 
questing the pearls to be sent to America, and there disposed of ; t'lnd 
afterwards, being insolvent, make an asfjgnment of all their effects in 
trust for the benefit of their creditors. Held that the directions accom- 
panying the consignment did not constitute an appropriation, but 
amounted to no more than a mere mandate, revocable at the pleasure 
of the consignor ; and which was actually revoked by the subsequent 
disposition of the property; and that P., who had no express notice 
of the consignment, but, •on receiving information of it after he knew 
of the failure of IL and Co., had laid an attachment on the pearls in 
the hands of P., on which he had proceeded to judgment, and actually 
sold the pearls under it; having also executed the trust-deed as a cre- 
ditor ; was bound to account with the trustees for the proceeds. 

% Harrington 
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Harrington and Cod, of the first part ; the said James 
Strange^ and the plaintiffs Scott and Arbutknot^ of the 
second part ; and the several persons therein mentioned, 
(creditors of Harrington and Co.) of the third part ; 
it was witnessed that, in pursuance of the said agree- 
ment, &c., the plaintiffs Harrington and Co. assigned 
to the said parties of the second part, all, &c. (subject 
to such claims, rights, or interests, as any other person 
or persons might have ther^n,) upon trust to sell and 
dispose of the same, and, out of the produce, in the 
first place, to retain to themselves all costs and expenses, 
and then (as soon as sufficient funds should be realized), 
to make and declave a dividend of 10 per cenL, tcmnd 
among the subscribing creditors, upon the amount*of 
their debts, and afterwards 4o prgceed in paying off th(\ 
several debts then due, when suliicient should come to 
hand to enable them to make or declare a dividend of 
5 per cent, ; and to pay the surplus to the plaintiffs 
Harrington and Co. ; in consideration whereof, the 
subscribing creditors released to the said plaintiffs all 
actions, &c. *In which indenture was also contained a 
power enabling the creditofs, or a majority, to nomi- 
nate or appoint either or any of the plaintiffs to act as 
trustees oi' trustee conjointly with the said parties of the 
second part, and to appoint new trustees, &c., in virtue 
of which power the plaintiffs TFilUam Harrington and 
Bumabi/ were, shortly after the execution of the inden- 
ture, appointed to act as such trustees jointly with 
Strange^ Scotty and Arbulbnot; and, StrePnge having 
declined to act, the plaintiff Cherry was substituted as 
a trustee in hia room. 

• 

The bill proceeded to state, that previous to the 
execution of this indenture, (in the monihoi January ^ 
1810,) the plaintiffii Harrington and Co. consigned 
to Messrs. Burnie^ in Ldndon^ two boies of pearls, one 

' • on 
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on account of Harrington and Co.,” the other on 
account of (the plaiotifr ) William Harrington^'* only ; 
and that, at the time this consignment was made, di- 
rections were sent by Harrington and Co., and also by 
W. Harrington^ to Messrs. Burnie^ to sell both the 
boxes of pearls so consigned, and pay the proceeds to 
arise from the sale of the first of the boxes to the de- 
fendants Porcher and Co., on account of Harrington 
and Co., and the proceeds to arise from the sale of the 
other box to one Moffatt^ on account of W, Harrington. 
That the pearls arrived in safety ; and Messrs. Burnic 
acknowledged the receipt of them by letters, dated the 
1810, and addressed to Messrs. Harrington 
and Co. and W. Harrington^ respectively, whereby they 
also undertook to pay«the proceeds according to the di- 
rections so transnnitted to them. That, at the time 
the consignments arrived, the market ft)r pearls in 
England was much depressed ; and Messrs. Harrington 
and Co. having been made acquainted therewith by 
Messrs. Biirnie^ formed the design of consigning the 
same pearls to America ; in consequence whereof they, 
on the 6th of January^ 18ll, wrote to Messrs. Burnie 
the following letter : 

** Dear Sirs, 

In consequence of the very unfavourable report re- 
ceived from you of the state of the London market 
for the pearls consigned to you by the Surry ^ as well 
as the unpromising prospect of any improvement to 
our advantage, it has occurred to us to desire inqui- 
ries to be made of the probable vend in America. 
You will receive from Messrs. Higginson and Co., 
of Boston^ a particular statement of the markets with 
“ them, having furnished them with copies of the in- 
“ voices, forUhe purpose of aiding their inquiries; and, 
should it appear on a view of circumstances, at the 
same lime taking into consideration the drawback on 
' 2 « the 
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the export of the pearls on the one hand, and the 
charges of shipment, &c. on the other, that the result 
which may be held out by Messrs. Jligginson and Co. 
of a sale in the United States will be comparatively 
“ favourable, we request you will ship them accordingly 
to their consignment on our account, covering all 
risks, and advising us thereof by the first opportunity. 
We shall allow of your charging your 2-^ *per cent. 
commission, the same as if you had made the sale, in 
compensation for your trouble on the occasion. We 
apprehend the advantage of a prompt sale m America^ 
which is an additional motive.* You will be pleased 
to consider thes^ instructions as including the ion- 
“ signment per Surry on account of our JVilliam JIar- 
ringion^ as well as bf ourselves.’’ , 

The bill further stated that, before the pearls could 
be sent to Afncricay Messrs. Porcher and Co. received 
information of the failure of Messrs. Harrington and 
Co., and thereupon caused an attachment to issue out 
of the Lord M*ayor’s Court, whereby the pearls were at- 
tached, asgoods in the hands ofMessrs.UwrAzic, belonging 
to the house of Harrington and Co,, and to the plaintiflT 
W. Harrington^ who were (as was alleged) respectively 
indebted to Porcher and Co. ; that about the 20th of 
February^ 1812, the plaintilfs (trustees) sent a copy of 
the indenture to Porcher and Co., and requested them 
to act as their agents in London for collecting all sums 
due to the estate of Harrington and Co., procuring the 
signature of creditors, and making payment among 
them of such monies as should come to their hands. 
The bill also stated, that at the time of the execution of 
the indenture, Harrington and Co. w ere largely indebted 
to Porcher and Co., and that Porcher and Co., upon 
receiving the indenture, executed the same as creditors, 
thereby (as the plainiifis insisted) subjecting themselves 

/ 9 to 


1817. 

Scott 

V. 

For CUE a. 



m 


CASES IN CHANCERY. 


1817. 

Scott 

0 . 

Poju;h£B. 


181 they (Porcfier und Co.) wrote to the plaintiffs 
(triistees) stating, that they perceived that the t^rms of 
the deed not only excluded them from appropriating to 
^themselves any property of HarHngton and Co., that 
might thereafter come to their hands, but also from the 
benelit of their attachment ; admitting, however, the 
equity of the arrangement thereby made, dnd engaging 
to apply whatever should be realized from the produce 
of the general funds, for the benefit of all the creditors, 
parties to the deed. That, notwithstafnding, subse;- 
quently to their executida of the deed, they {Porclicr 
and Co.) proceeded on their attachment, and obtained 
judgment therein, and by virtue tliereof got possession 
of the pearls, and had since sold the same, and applied 
the produce in discharge of the debts due to them from 
Harrington and Co., without bringing any part to ac- 
count with the plaintiffs (trustees). The bill then pro- 
ceeded to aharge them {Porcher and Co.) with notice, 
at the time when they executed the deed, and accepted 
the agency, or (at least) when they received the pearls, 
or the produce thereof, of the consignment to Burnie 
and Co., withdirections^to pay to them (the defendants) ; 
hut insisted, that any directions which were given, with 
respect to the appropriation of such produce, were 
revoked by the subsequent directions contained in the 
% letter 


to all the provisions thereof ; that, in answer to the ap- 
plication made to them for that purpose, Porcher and 
Co. at first declined the agency, except upon the terms, 
that their acceptance of it should not prejudice their in- 
terest or affect the benefit they might, under the laws of 
England^ be entitled to, either by virtue of their at- 
tachment, or from the possession of goods, bills, or other 
property of Harrington and Co. in their hands, or from 
any future legitimate means that might be presented for 
their security, and reimbursement of such debts as were 
due to them. That, afterwards, on the iOth oi August^ 
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letter of the €th of Jammy ^ 181 1 ; and that, Jo lfeisie 
they were not «a revoked, fet, as they had not beett eiir- 
ried into exectrtion at the time of the failure of Messrs. 

Harrington Co., and the pearls had not been then 
sold, they (the pearls) ought to be considered as part of 
the estate of Harririgton and Co., and to have been 
vested by the trust-deed in the plaintiffs (trustees) for 
the benefit of the creditors. The bill, therefore, prayed 
an account of the pearls, and of the money arising from 
the sale thereof, which had come to the hands of the 
defendants, or any of them, and that they (the defend- 
ants) might be decreed to pay to the plaintiffs (trustees) 
what should be fouad due on the taking of the acconnt, 
in order that the same may be applied according to the 
provisions of the tru8*t-deed» ^ 

The defendants, by their answer, admitted, that they 
received information of the failure of Messrs. Ilarring^ 
ion and Co.: but whether before the pearls could be sent 
to America they could not say. They believed, how- 
ever, that the* news did not reach England till many 
months after the instruction^ had been received by 
Burnie Sind Co. to send the pearls eventually to America^ 

They also admitted, that they catiec] the attachment to 
issue after they knew of the failure. They stated, that, 
at the time of the execution of the indenture, Harring- 
ton and Co. were indebted to them (the defendants) in 
60,000/. ‘They denied that they executed the inden- 
ture as creditors, admitting that they at first declined 
the agency, and stating, that, at the time when they 
wrote to Messrs. Harrington and Co., as mentioned in 
the bill, they had not adverted to the clause in \he deed, 
whereby any creditor executing the indenture would be 
prevented from proceeding at law ; and that, upon dis- 
covery thereof, they determined to sign, and waive the 
benefit of their attachment ; and wrote to Messrs. Har- 

VoL. III. U u ' • rington 
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rittgton and Co., apprizing them of that determination, 
and that they nrould prosecute the attachment for the 
benefit of their estate. But they farther stated, that 
they had since been informed of the pearls having been 
consigned to Burnie and Co., to be sold, and the pro- 
ceeds paid to them (the defendants) in part payment of 
their debts ; and, admitting that they bad proceeded in 
the attachment, and obtained judgment thereon, by 
virtue whereof they had possessed the {learls, which 
they had since sold for 8000 (. and upwards, they in- 
sisted on their right to retain and apply the same in 
discharge of their own debt, so far as it would extend, 
bydrirtue of such consignmenL , ^ 


, It appeared, both by thp answbr and evidence in the 
cause, that the defendants did not know of the firstdn- 
tended appropriation, under which they claimed, till 
after they had executed the indenture, aifd also had ob- 
'' tained judgment, and recovered the pearls under the 
attachment. 

C 

Bell^ Dowdeswell, aud^Abercrombie^ for tbeplaimtiffs, 

Stated the principal question to be, whether the ori- 
ginal consignment amounted to a specific appropriation 
of the pearls in favour of the defendants; and they 
argued that, to render such an appropriation valid, 
there must be three concurrent circumstances : First, a 
specific direction from the consignors so to apply the 
produce c secondly, acceptance of the commission on 
the part of the consignees ; and, lastly, the assent of the 
party for whose benefit it is intended, to the appropri- 
ation* Suppose the third requisite wanting, and that, 
without any communication to Messrs. Porcher and Co. 
of the consignment and accompanying directions, 
Messrs. Burnie and Co. had sold the pearls, and after- 
wards been robbed of the produce ; would that have 
« been 
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been a discharge of the debt due from Harrington and 
Co. to the defendants ? This was no more than one 
merchant sending goods to another, directing him to 
sell, and pay the money in at his banker’s. No lien 
attaches, unless there is an effectual binding contract 
between all the three, the consignor, the consignee, and 
the party to whose use the consignment is appropriated. 
And they cited Williams v, Everett («), and Wilkins v. 
Savage^ (5) 


1817. 

Scott 

V. 

PORCUER* 


[His Honour having asked how this question came 
into a court of equity, seeing it i>ras the proper subject 
of an qption at law^ as money had and received to^hc 
use of the plaintiffs ; Bell answered, that it was clearly 
a matter of account, as between principal and agents, • 
factors and brokers ; where no specific sum can be de* 
manded but the balance, after deducting brokerage, &c. 
That, besides, no objection on that ground was taken 
by the answer : but, if it were raised, it was conceived, 
that a person in the situation of an agent (as Porcher 
and Co. had tonstituted themselves) could no more 
sustain such an objection thaii^the factor or broker him- 
self (Messrs. Burnie and Co.) might have done. That 
it is well settled, that a court of equity does not lose its 
jurisdiction, because an aerfbn for money had and re- 
ceived may lie, but in such cases exercises a concurrent 
jurisdiction with the court of law ; and that, in the pre- 
sent case, the question was brought before this Court by 
consent ; in the way of an amicable suit, fof the pur- 
pose of determining the question.] 

Sir S. Jlomilly and Shadwell^ for the defendants. 

First. Here is a consignment for a specific purpose, 
and an acceptance on the part of the consigrtlees. The 


(a) 14 East, 582. (h) 2 B. k P. 459. 

U u 2 communicaticn 
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communication to the third party is not essential td the 
appropriation. There are cases^ in which the party to 
whom the consignment or remittance is made, has re- 
fused to accept the commission in terms; and the 
question has been, whether the party was duly consti- 
tuted a trustee in respect of the property ; for otherwise 
it is admitted, that there could be no appropriation. 
That was the case of Williams v. Everett ; where, al- 
though the plaintilT had received a letter from the re- 
mitter of the bills, ordering payment of his debt out of 
the remittance, yet the defendants, (who were the 
bankers of the remitters) having refused to indorse the 
bilPaway, or otherwise to act upon the instmictioUs 
they had received from him, it was held, that they (the 
* defendants) did not,# by the mere act of receiving the 
bills, and afterwards the produce of them, bind thilm- 
selves to apply the money in discharge oniie plaintiff’s 
debt, according to the directions ; and that the pro- 
perty in the bills, and their produce, still continued in 
the remitter. The circumstance of the third party 
(the plaintiff) having, or not having, notice of the in- 
tended application, therefore, formed no part of the 
principle which decided that case; and accordingly 
Lord Ellenborough says, ‘‘The case of DS, Dernalcs v. 
Fuller (tt), which has befn urged in argument on the 
part of the plaintiff, is clearly distinguishable, by this 
^^circumstance; that the defendants in that case had 
** antecedently received the bill, which was to be paid 
at their*house from Newnham and Co., the bankers of 
De BernaleSy the holder, for the very purpose of re- 
ceifing payment for them (the Newnhams) of such 
bill ; tand having taken the bill for this purpose, the 
‘‘ Court thought that the defendants {Fuller and Co.) 
could not, by themselves or their clerk, renounce 


(a) 14 East, 590# note ; and 2 Campb. 426. 
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this purpose : but must apply the money brought by 
Fuller* s clerk specifically for the discharge of that bill, 
‘‘ then lying at their house, to that very purpose and 
^ no other ; and that they were in effect to be regarded 
** in that case as the plaintiff’s agents, through the in- 
tervention of NewnhanCs house, for the purpose of 
that receipt ; and could therefore hold and apply it 
to no other. Here no agency for the plaintiff ever 
commenced ; but ivas repudiated by the defendants in 
the first instance.” (o) 
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V. 
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In the present case there is no*question whatever that 
Messr^bi Burnie and Co. were duly constituted trusses ; 
and the question whether the consignors might not 
subsequently revoke their ^commission does not arise.* 
There were no express directions to send the pearls 
to America contained in the letter of Harrington and 
Co. to the consignees, dated the 6th of January^ 
1811; which letter amounts to no more than the de- 
claration of a conception, on the part of the consign- 
ors, that they had a right to apply the consignment 
to some other purpose than ’‘that originally intended. 
But it never was, in fact, so applied ; and therefore 
their change of intention (if there were any) is no- 
thing to the purpose. * 

The next question is, whether any thing had been 
done by the defendants {Porcher and Co.) to preclude 
them from availing themselves of the consigifhnent made 
in their favour. Whatever was done by them, it is said, 
was done in total ignorance of their interest ; and it is, 
therefore, impossible that such a question caq at all be 
argued. If any loss had been incurred, it certainly 
would not have been the loss of Porcher aud Co., until 


they 


(«) 14 East, 598. 
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they had notice. But the same must be the case withr 
every assignment made for the benefit of creditors. 

[The Masteh of the Rolls. 

And yet the answer to that very question is the 
criterion by which to determine whether an appropri- 
ation was finally made or not.] 

Shadwelly for the defendants. 

A materia] difference between the case of Williams y, 
Everett and the present has already been stated to con- 
sist in the refusal of the bankers, in^that case, to apply 
the produce of the bill according to the directions of 
rtie remitter ; that is, 4o take upon*theni8elve8 the trust 
intended to be reposed in them. The decision of De 
Bernales v. Fuller is in favour of these defendants ; for 
it establishes the position, that, where monhy is put into 
the hands of any person for a given purpose, which pur- 
pose is for the benefit of another, unless he expressly 
repudiates the commission, he becomes 'a trustee for 
that other person. Burnk and Co. were not at liberty ^ 
subsequently to repudiate, having become trustees by 
their acceptance of the commission. Then .how can a 
trust, so created, be destroyed ? It cannot be said that 
Porc/^rand Co., by any act of their own, have done it, 
any more than those parties who have actually filed this 
bill for relief. But the party remitting seeks to have 
restitution*; and, for that purpose, would fix upon the 
plaintiffs (who are merely trustees) the consequences of 
his own error. In Williams v. Everett^ the cestui que 
trust of the remittance brought his action against the 
party to whom the remittance was made. Here, Messrs. 
Harringtoriwd Co,, through the trustees named in a 
deed of their own creation, seek to disturb a trust which 
they also had previously constituted. Can it be said 
that they are now at liberty to act in this manner ? But 

Williams 
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Williams v. Everett has really nothing at all to do with 
this case ; there having been here a specific direction to 
apply the consignment, and an acceptance of the corn* 
mission. 

Then it is said, there must be notice to the third 
party of the benefit intended him. But where is it to 
be found that such notice must be either immediate 
or simultaneous ? It is only laid down, in general terms, 
that there must be notice ; and, in point of fact, there 
was notice to Messrs. Porcher and Co., and acceptance 
by them. 

[The Master of the Rolls. 

It may be said, that the itotice' ought to have' pre- 
ceded the assignment in (rust for creditors.] 

Bell replied. 


• The Master of the Rolls. * 

This case is stripped of almost every circumstance 
that has ever been relied upon as constituting an irrevo- 
cable appropriation. Harrington and Co., who made 
the consignment, never informed Porcher and Co;;' that 
any remittance was made, or intended to be made, on 
account of the debt doc to the latter. The consignees, 
who were mere factors for the consignors, hadT no direc- 
tions to apply the produce of the consignment in pay- 
ment of any specific debt, or in taking up any particular 
bill of exchange. The only order they received was, that 
when the sale should be effected,* they should pay over 
the proceeds to Porcher and Co. They informed their 
principals tlmt they would act in conformity to the di- 
rections received: but they had no communicationwhat- 

' * ever 
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ever with Porcher and Co. on the subject. This 
amounts to no more than a mandate from a principal to 
his agent^ which can give no right or interest to a third 
person in the subject of the mandate. It may be revoked 
at any time before it is executed, or at least before any 
engagement is entered into with a third person to exe* 
cute it for his benefit. And it will be revoked by any 
disposition of the property inconsistent with the execu- 
tion of it. 

The assignment of it in December^ 1811, was such a 
disposition. Under 'that assignment the general cre- 
ditors of Harrington and Co. beczftnc entitled to the be- 
nefit of every description of property over which they 
had a disposing po#jr. There was no third person who 
had then acquired any interest, legal or equitable, in 
the goods in question ; and therefore Harrington and 
Co. could dispose of them, and they have disposed of 
them to the present plaintiffs, who are consequently 
entitled to a decree. 


Decree in favour of the plaintiffs. 

Reg. Lib. 1817. R. fo. 702. 


N. B. Immediately after his Honour had delivered 
the above judgment, which terminated the sittings of the 
Court after Michaelmas term, Sir Arthur Piggott rose, 
and made the address, which is printed at the end of the 
Second Volume of these Reports ; to which his Honour 
made tHe answer there also mentioned, taking his leave 
of the bar on hisretirementjfrom office. 
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:ARLET0N V. SIR WILLIAM LEIGHTON, (a) 1805. 


r HE plaintiff by his bill claimed certain real Plea of bank- 
estates in the defendant’s possession, to which ruptcy to a bill 
he plaintiff alleged himself entitled as heir at law ; 
ind the case was, that the plaintiff’s alleged an- ^ 

‘cstors, by their respective wills, dated respectively 
n 1794 and 1796, had devised to Sir William not aver- 
Leighton. But, as to the will of 1794, it was void at ring distinctly, 
aw, wfiich let in the plaintiff; and as to that of and in succes- 
1796, there was, with regard to it, such an influence by sion, the facts 
he defendant over the tesfatrix}' as would raise in which the 
iquity a trust in the defendant (as devisee) for the bankruptcy 
daintiff (as heir at law). The bill therefore charged 
raud, &c. purpose 

of such a plea, 

To this the defendant put in a plea in bar, stating to state thatthe 
that the plaintiff had no right^or interest in the estates plaintiff was 
in question ; for that, in 1792 or 1793, before the date found a 
of either of the wills, a commission of bankruptcy was 
duly issued against the plaintiff, under which he was Expectancy * 
afterwards duly found and declared a bankrupt, and all heir either 
his estate and effects were thereupon duly tran^rred presumptive or 
'ind assigned to John Jackson of, &c. apparent, not 

an interest or 

possibility capable of being made the subject of contract. 
Estate descended after the bargain and sale of the commissioners, and 
before certihcate, is the property of the bankrupt, and does not vest in 
the assignees, except by a subsequent assignment. 


(fl) This case, which was 
communicated to me by Mr. 
Hodgson^ is .referred to by 


Mr. Beames in his Elements 
of Pleas in Equity,” p. 118, 
119, 120. 


This 
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This plea was set down by the plaintiff; and now 
came on to be argued. 

In the course of the argument it was further stated;^ 
that the plaintiff obtained his certificate in 1803, and 
had paid every creditor the full amount of bis debt* 

Fonblanque and Cullen for the plea. 

The interest or possibility of an heir at law in the 
property expected from bis ancestors may be made the 
subject of contract. Beckley v. Newland (o), Hobson v» 
Trevor, (b) It is a possibility which, if not assignable 
at law, is nevertheless within the statute, (c) In the 
present ease, therefore, the possibility which the plaintiff 
*had’as heir at law ofUhe t&statrixes passed by the bar- 
gain and sale of his commissioners leaving him (the 
plaintiff) without any right or interest whatever. But 
even if it did not so pass, but descended on the plain- 
tiff, then it must be bound by a trust for the creditors, 
and ought to have been made the subject of a second 
bargain and sale; so that the beneficial interest must be 
in the assignees, and the plaintiff cannot be entitled in 
ecjuity. In Benfield v. Solomons (d), a demurrer was 
allowed to a bill by a bankrupt, because it only charged 
collusion generally, and did not aver that (lierc would 
be a sdrplus, or that there had been a specific applica- 
tion to the assignees to sue. 


(o) 2 P. Wms. 182. 

(b) 2 P. Wms. 191. See, 
as to the doctrine of these 
cases, Maddock’s Princ. and 
Pract. of Chanc. Vol. li p. 
437., whertf, referring to a 
MS. case of Uarmood v. 


Tooke^ it is observed, that 
Lord Eldon has expressed a 
serious doubt with respect 
to it. And see post 671. 

(c) 5 Geo. 2. c. 30. s. 1. 
((/) 9 Ves. 77. And see 
Saxton V. Davis^ 18 Ves. 72. 

If 
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If tli0 plea be thought ioforiaaii leai^e will h^ 
defendant to amend it. 

Sir Saiuuei Romilly and Ox0tn for the plaintiff. 

The same strictness in pleading is required in equity 
as at law. All the facts necessary to render the plea 
^ a complete equitable bar to the case made by the bill 
so far as the plea extends, that the plaintiff may take 
issueupon it, must be clearly and distinctly averred,” (n) 
Who ever heard of pleading bankruptcy, in the general 
language that this plea uses ? Such a plea should state 
distinctly the trading, the conti'acting debts, the peti- 
tioning creditor's debt, the act of bankruptcy, the com- 
mission, the finding bankrupt, andtl\e assignment; and 
if real estate is in the case, Jthe bargain and sale shouldL 
be clearly mentioned. Chancery pleading has been 
often stigmatized as too loose : this seems to be an expe- 
riment to carry it to the greatest possible laxity. If 
such a mode of statement were sufficient in a bill, it 
does not follow that it would be so in a plea : but it 
will not do e^en in a bill. It was some time before it 
was settled, that such an ILverment, even with an 
admission of the facts by the defendant’s answer, 
W'ould be Sufficient. At law, it is clear, all the facts 
must be stated in a plea, although greater latitude 
is allowed in declarations ; and, when a banfa^ruptcy 
had gone so far as the granting of the certificate, the 
certificate could not be pleaded without stating every 
previous step, until the statute (6) enabled tife bankrupt 
to plead his bankruptcy and certificate generally. 
Therefore, even supposing this property to have been 
liable to the commission, this plea is quite, informal, 
and will not be allowed. A aether thing is, that the 





u. 

LElQUTdlf. 


(a) Gilb. on Ch. 58. Mitf. 236. (5) 5 Geo, 2. c. 30. s. 7, 

plea 
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\0iy*w 

Carlexok 

V. 

LzimtOK, 


purports to beji plea in bar ; now^ if it were C0r« 
rect^ it could be only a plea in abatement, therefore, 
permitting the defendant to amend his plea, will be to 
allow him to substitute a plea in abatement for a plea 
in half, which is never suflfered. But if it were a mere 
plea for deficiency of parties (o), or if such a sugges* 
tion had been made in the answer, the plaintiff would 
reply to it, by shewing that, having paid every cre- 
ditor SO 5 . in the pound, he is absolutely entitled to the 
estate, and that the assignees have no interest at law or 
in equity. The proposition, that this property passed 
by the first assignmenl^, is too extravagant to be sup- 
por^d ; in answer to it, it may be sufficient to (efer to 
Jkfdl/i v. Frome. (b). 

«> 

«, t 

{The Load Chakceldor, in the course of the plain- 
tiff’s argument, said that the informality of the plea 
was manifest ; for that it only stated that Sl commission 
duly issued, which might be the case though the party 
were no bankrupt.] 

* t 

Fonblanque^ in reply. The plea, in substance, being 
correct, it would be mere superfluity to state what was 
not substantial ; and the objection, that it*only states 
that the commission duly issued, is obviated by the aver- 
ment, that the party was duly found and declared a bank- 
rupt, — such general pleas are not uncommon at law. 
With regard to the matter pleaded, it seemed not so 
extravagaat, having been much discussed in the cases 
cited, and the words which conclude the report of the 
case in Ambler^ vizy that it must be a possibility that 
can be assigned or released^^ coupled with the cases in 
Peeve fFj7/wm^,andtha^tof/ewc^V- Roe{c)^ appeared to 

(d) The assignees not being (c) T. R. 88. 94, 95. 

before the Court, 1 H. B. 30. 

ib) Amb. 394. 


warrant 
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waiTBQt the opinion that the estate descended psieed 
the first assignment as a possibility vested in the bank* 
rupt that could be assigned or released.” The plea 
does not seek to avoid the justice of the case ; all the 
defendant asks is, that he may not be obliged to aC* 
count with one, who, having no right or interest, is 
incapable of giving him a proper release. 

TAe Lord Chancellor 



CAULEtON 

fi’. 

Leig^toiT* 


Decided that the plea indst be over-ruled. That it 
was bad in point of forin^ as it was clearly contrary to 
all practice to plead bankruptcy* without stating all the 
facts successively and distinctly ; that to admit s\fth a 
mode of pleading by general language would be very 
inconvenient ; for tha\ although ija the present case the* 
party opposed to the plea being the alleged bankrupt 
himself, the several facts would be within his knowledge 
if issue were joined, yet such* a plea used against third 
persons unacquainted with the facts would be attended 
with great and unnecessary trouble ; that it was no 
defence to say that the averment that the plaintiff was 
duly found a bankrupt would supply any preceding de- 
fect; that a man may be duly declared a bankrupt (that 
is, according to the evidence before the commissioners) 
and yet not be so ; for that the assignees are obliged, 
at law, to submit the whole facts to the jury, the first 
time they have occasion to try any question; and that 
jury may decide that the party was not a bankrupt. 


That the expectancy of an heir presumptive or ap- 
parent (the fee-simple being in the ancestor) was not an 
interest, or a possibility, nor was capable of b^ing made 
the subject of assignment or co jitracl (a) ; that the cases 
cited were cas^s of covenant to settle or assign property 


(a) See ante, 668, note (b). 


which 



41^^ iiir’ 

&H to thd cov^Qkotor$ trtuAtolltoli^ 
^stod 1^ the covenant not itn iiiterei; In the 
]attd, bat a right under the contract (a) ; ^rdiniie, that 
no int^est in the estates in ^qestion passed under the 
bargain' and sale of the commissioners. 

That, as to the argument that" the beneficial 
would nevertheless be in the assignees ^he property 
having descended during the banhruptcy,) all property 
was at law in the bankrupt till duly and legally con* 
veyed to the assignees; that it tbequbntly happened that 
the creditors, being c6ntented with what they had^got, 
andHsatisfied with the bankrupt's conduct^ did ^ot call 
for any Second assignment ; that this applied most par- 
« ticularly where the bankrupt, as* in the present case, 
had paid 20s, in the pound ; and that, until the credi- 
tors chose to take the benefit of the property, it re- 
tnained in the bankrupt both at law and in equity. 
Lastly, that the matter of the plea being such, it would 
be fruitless to allow it to be amended. 

The plea was over-ruldd ac^ordiagly. 

(a) It seems that a cove- could not claim a light to, 
nant to settle estates, which “ or interest in^tliese estates, 
should afterwards fall or de- “ otherwise than as the heir 
scend to the covenantor, is ^^of the two ladies ht the 
only personal during his life, “ time of the bankruptcy and 
and can never attach on the “ assignment. But he could 
estate vrhich is the subject of “ not claim as heir ; for he 
it directly, <and, circuitously, “ could not stand in that ca- 
only as a part of the cove- “ pacity ; because nemo est 
nantor^s real estate, if the hcBresviventis, Therefore, 
word “ Heirs’’ be in the co- at the time of the bank- 
venant. • tuptcy and assignment, he 

Qu. Might not the algu- “ J^uld claim no right or In- 
ment in this case have been teres#whatefer.” J. H* 
put thus ? “ The plaintiff 
1 
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1807. 

^ April 9. 

RICHARDS «, NOBLE, (a) 


B ill by lord of a manor against copyholders, for 
an account of tun'es cut and taken, and for an 
injunction ; not waiving the forfeiture. 

Defendants put in a demurrer for want of equity. 

Sir S, jRomill^y Hart^ and Heald^ in support of the 
^ emuri%r. There is* only one case on the subject, \Auch 
settles this point : thajt of Dench v. Bamplon»(b) Copy- 
holds are strictissimi juris d court of equity will* 
leave the lord to his remedy at law for a forfeiture. C^’) 


Lord of a ma- 
nor is entitled 
to injunction 
and account in 
respect of waste 
by a copy- 
holder. 


Ltach and Bell^ for the plaintiff, impeached the au- 
thority of the case cited, arguing; that it was a strange 
determination ^to say, that equity would not relieve, 
when the waste committed w^as such as amounted to 
forfeiture ; and they cited the instance of a reinaiuder- 
man in fee filing a bill against tenant for life, who had 
committed waste ; it never pretended that such a 
bill would not lie. They admitted that, without the 
prayer for an injunction, the plaintiff could not have an 
account, (dy 


The Lord Chancellor took time : but said that, 
in many cases, the forfeiture was a very inadequate re- 
medy ; and he noticed the instance of a barren spot 
upon which many valuable timber trees grow.* If the 

(a) Ex relatione Simp- (c) Vide Anoin Skin. 142. 
kinson. (d) Jesus Colleger. Bloomef 

(ft) 4 Ves. 700. 3 Atk. 262. 

V0L.IIL Xx ^ * 


copyhold 
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Rolls. 

July 15, 1807. 

Kquity of a 
bankrupt’s wife 
against the as- 
signees of her 
husband or 
their vendee for 
a settlement of 
her choses en 
mtion. 

Jewish settle- 
ment. 


copyhold tenant only forfeited bis copyhold by cutting 
down these trees, he might in such case be a consider- 
able gainer by bis own wrongful conduct. 


The demurrer was over-ruled accordingly; and after- 
wards, upon affidavit in support of the principal facts 
alleged by the hill, the injunction was awarded, id) 

(a) I7th Aug^usiy 1807. Reg. Lib. 1806. B. fo. 1^24. 


BASEVI t?. SERRA. {a) 

^ ff 

I N this cause there was a question between the wife 
of a bankrupt and a purchaser for valuable con- 
sideration froip the assignees, as to the wife’s equity to 
have a settlement out of a fund of 200/. a year, part 

• A 

of her choses en action ; and it was stated to be the 
practice of the Jews on marriage, Hhat the husband (they 
being for the most part in trade) takes all Ihe wife^s for- 
tuncy and gives his covenant to restore it with 60Lper 
cent, profit, and that was done in this case; the settle- 
ment was, that in consideration of 3000/. stock paid to 
him before the marriage, the husband, J. M.Da Costa^ 
covenanfed, that his executors, &c. would, within six 
months after his decease, replace to the wife that sum 
with 50/. per cent, profit ; and so that if, during the 
marriage, the husband should receive or become entitled 
to any further sums ofVuoney insight of his wife, his ex- 

(c) Communicated by Mr. where the circumstances will 
Hodgson. See 14 Yes. 313., be found more fully stated. 

ecutors, 
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Mutorsy &c,f should, within six months, restore them 
vrith the like profit. 

For the wife It was pressed that the purchaser 
from the assignees must stand liable to the wife’s 
equity, in the same manner as the assignees, or the 
bankrupt himself, would have been liable ; and the 
cases of Bosvil v. Brander, 1 P. Wads. 458. Worrali 
V. Marlaty and Bushnan v. Pell, ibid. 459. note ; and 
1 Cox 153. ; and Oswell v. Probert, 2 Ves. jun. 68!^., 
were cited, (a) 

For4he purchaser it was insisted that, indepcndffntly 
of his standing in the favoured character of a purchaser 
for a valuable consideration, without notice, he could* 
not be liable, as the assignees had in fact received all 
the benefit. That he did not come to the Court for its 
aid (see Bosvil v. Brander^ ubi sup.), but was brought 
there by the wife and the assignees ; and that in point 
of fact the husband was a purchaser of his wife’s for- 
tune by the settlement. 

The Master of the Rolls. 

Whatever may be the general equity of a wife 
against her husband’s assignees, or purchasers from 
them, to have a settlement made out of her cboses in 
action, where the husband is not a purchaser by set- 
tlement, and where he, or his assignees, or their 
vendee, come to the Court for its aid, the wife, in this 
case, can have no such equity, because she has ex- 

(a) See also Mitford t. 1 Madd. 362. ; where the 

Mi(/ord,fiVes. jun.87. Carr case^ are collected *in along 
V. Taj/lor^ 10 Ves. jiin. andf elaborate jud.crment of 

Wright V. Morle^y W Ves. the present Ma*sfer of the 

jun. 12. BeresfordVf Hobsony Rolls, then Vice-Chancellor. 

X x‘2 pressly 


jfypendix^ 

Bissn 

V. 

Serra. 
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Baseti 

V. 

Serra. 


preesly abandoned it; and by her settlenient consented 
to rest upon her husband’s covenant. Where there 
is no such covenant, or where such a covenant has been 
actually broken, the equity would no doubt attach : but 
here the covenant is not to be performed till after the 
husband’s death, and he is living. As to the plea, 
that the husband in point of fact has not received 
become entitled* to this money, that cannot take the 
case out of the reasoning drawn from the ^ttlement; 
for, suppose he should again become solvent, and the 
wife was to come to the Court for a settlement, be 
could not say then he never took this money. The an- 
sw.ef would be, that his estate had the benefit of it, 
and it was his fault or his misfortune, that his bank- 
’ruptcy carried to others what he would else have be- 
come entitled to. 


Where several 
parties are en- 
titled to share 
in a fund, and 
the shares of 
some are en- 
cumbered so as 
to render en- 
quiries or other 
proceedings 
necessary with 
respect to them 
which are not 
wanted as to the 
others, the costs 
will be appor- 
tioned. 


In the same ease it was also said, that where a fund 
is to be divided betweeiv several parties, and one or 
more of them, by charging their shares with mortgages, 
annuities, or other incumbrances, have contributed to 
swell the expense of the suit, the practice is to divide 
the fund in the first place, and direct the Master to 
calculate the costs of the suit, with reference to each 
share, and so to deduct them ; in which mode of doing 
it, each p^rty bears his own costs most equally ; and so 
it was in Mocatta v. Lousada (a), which His Honour 
acknowledged, and said it was a good rule, (b) 

(a) 12 Ves. 123.; where, (b) Reg. Lib. 1806. A. 2. 
however, the point istnot fo, 1147. b. 
noticed. . 
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jAppendix. 

First Seal after 

Hilary^ 1808. 


COVENTRY t?. BENTLEY, (a) 

B i 

ILL for discovery. Answer put in. Exceptions ] 

taken and allowed. Further answer referred 1 

back to the Master, who reports it suf^cient. The de- * 

fendant then obtains an order^ on petition, for the ^ 

costs of the discovery. The plaintiff afterwards moves 

for leave to amend, and is served with the order for 
^ ^ » 

costs, subsequently to his obtaining^ the order to amend. 
It appe^dred that th^ bill had, in fact, been amended; 
and that the defendant had accepted the usual costs of 
the amendments: but, whether 'before or after the* 
order for payment of costs of the discovery was served 
on the plaintiff, did not appear. 

Ptrry^ for the plaintiff, moved to discharge the ] 
order for payment of costs of the discovery, for irre- i 
gularity, upon the ground of Jthe plaintiff’s not having 
been served with it, till after **he had served the de- 
fendant with the order to amend. He also insisted 
that the defendant had waived this order by accepting 
the costs of the amendment. 

Richards^ contra. 

After a full answer, the defendant has a right, of 
course, to the costs of his discovery. They attach im- 
mediately ; and, consequently, they cannot be affected 
by his likewise receiving the costs of amendment. 
Suppose, after the discovery, the plaintiff alters the 
frame of his bill, and makes it a bill for relief; can it 
be contended that the defendant, by accepting the 


Defendant to a 
bill of discovery 
is entitled to 
the costs of the 
discovery im- 
mediately on 
putting in a full 
answer; and his 
right to these 
costs is not 
Waived by his 
subsequently 
accepting the 
costs of an a- 
mendment, nor 
by his neglect- 
ing to serve the 
plaintiff with 
the order for 
costs of disco- 
very until after 
he has himself 
been served with 
the order to a- 
mend. 


(a) Ex relatione Mr. Simpkimon, 
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costs of amendment, has waived his right to tbos6 which 
he was entitled to for the discovery ? (a) 

The motion was refused accordingly. 

(a) See Butierworth v. for discorery and reUef, mo- 
Bailey y 15 Ves. 348. After tion to amend by strikiqg 
answer tp a bill discovery, out the prayer for relief, also 
motion to amend the bill by refused. Earl ^Cholmonde^ 
adding a prayer for relief, re- ley v. Lord Clmon^ 2 Ves. 
fused with costs. And, vice &B. 113. 
versdf after answer to a bill 

Jfi the Exche- 
quer* 

June 28, 1808. HARRIS .t). CpTTERELL. (a) 

On a bill for f jPIHIS case arose on a rule to shew cause why pub- 
examining wit- JL lication of the depositions of witnesres, taken by 
ijtf-ses tn perpe^ commission in a suit for perpetuating testimony, should 
riam held that* which, on the part of the plaintiiT, it was con- 

publication of tended was a matter of course.* The pjaiutiff was de- 
the depositions visee under a will, the defendant heir at law, and the 
should not be defendant had failed in one ejectment brought by him, 
allowed unless to set aside the will ; but he had commenced a second 
in a strong case, action, which he now stated by affidavit he intended 
to try at the ensuing assizes. The plaintiflTl'bill was 
for a commission to examine witnesses to prove the due 
execution of (he will, and the sanity of the testatrix, 
in perpetmm ret memoriam; and he laid the usual 
ground, that the defendant hung back, threatening, &c. 
but neither the bill nor answer noticed specifically the 
proceedings at law. The commission had issued, and 
under it'all the witnesses examined on the former trial 
at law, and intended to be called in the second action^ 
on both sides were examined* ^ 


jfypendix* 

COVENTEY 

V* 

Bentley. 


(a) Ex relatione Mr. Hodgson, 


Daumcjjy 
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Ddiuncey^ Thompson^ and Puller ^ for the defendant, 
reaifited publication, on the ground that this was a mere 
examination de bene cwc, ancillary only to the suit at 
law, and therefore within the general rule, that the 
Court never allows publication, unless in the case of 
a witness dying or being incapable of attending to be 
^amined in chief ; and they cited Fowler (a), Hmirison 
(ft), Practical Reg;ister (f ), Puke of Porsel v. Girdler 
(d), and (Mtn v. Cann (c), and they urged the great in- 
fconvenience and impropriety of allowing the depositions 
to be published, putting the defendant at law in posses- 
sion of the plaintiff’s mode of pyoceeding, &c., and in- 
sisted that no good pnd could be answered by allij^ing 
the publication. 


796 

Jfpendix. 

HAaats 

CoTTERELL. 


The Solicitor-General^ Ilollist^' and Hall^ (for tlie 
plaintiff), contended, that this was not the case of an 
examination* de bene esse in» chief, being after issue 
joined; and that in this case, (as well as on bills for 
relief) the plaintiff might be allowed to examine de bene 
esse before hsue joined, on shewing* good cause for 
such examination ; and they» cited the 35th general 
rule of the court ( /) : viz. That in a suit for perfecting 
testimony ’the plaintiff may, after a certain delay in 
putting in the answer, have examination de bene esse; 
that as soon as issue is joined, there must be a second 
examination, and that, on the return of that com- 
mission, the depositions taken under it, together with 
those taken de bene esse of any witness who,died before 


(a) 2 Fowl. Exch. Pract. 
J47. 

(b) Ed. Newl. 52. et seq, 

(c) WyatPsedit.71, 72,73. 

(d) Pre. Cha. 531, 

(<c) 1 P. Wms. 567. And 
see Lord Bacon’s Orders, 73, 


(Beames’s Ord. inChanc. 32, 
and the authorities referred 
to in note 116.) ^ 

*(/) 1 Fowl. 52. where a 
part only of this general rule 
is referred to. 


they 
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V, 

COXTERELI.. 


they could be examined in chief, shall be forthwith p\A^ 
lished (a ) ; and relied on the practice, insisting that 
publication of depoaittons, taken as these were, is a mere 
matter of course. As to the particular inconvenience^ 
they put the case of a witness dying so near the time of 
the trial at law as to make it impossible to pray publi- 
cation afterwards, and the case of a contract for sale of 
the estate, the purchaser objecting to complete it while 
the cloud hangs over the title, but willing td|iake it on 
seeing the depositions. 


The Court seemed m^ch disposed to refuse the appli- 
catiop : but, as it was considered a^new and important 
poini of practice, it stood over, in order that further en- 
q uiry might be made. 


Graham B. took amaterial distinction. He said that 
great confusion had arisen (which was adi£itted on all 
sides) between three distinct objects ; first, examinaiions 
de bene esse; secondly, examinations on a bill merely 
to prove a will per testes ; and, thirdly, examinations 
of witnesses, on such a bilKas the present, in perpetuam 
rei memoriam^ which obtain on wills and deeds, on 
modusses, bn legitimacy of marriage, &c. &c. As to 
the first, they are not published, but by consent, or 
on a strong case being made. As to the 3econd, they 
stand on a distinct ground, because none but the sub- 
scribing witnesses are examined, and they arc examined 
to the question of sanity, merely as incidental ; and 
there publication is of course. But as to the third, he 
thought none of the cases or dicta applied to it, and 
that if publication had been usually allowed, it was sub 
sileniio^ and the question never discussed. That the 
danger of pufilishing such depositions as the present is 

(a) The Court censured manner in which this article 
the inaccurate and confused is worded. 


very 
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reiy greats tiiere being do limits as to the points to 
ivbich the witnesses are to be examined : and therefi>re 
he thought that it is matter for discretion in the Conrt, 
to allow publkation, or not, according to the case made» 


Haekis 

C0TTEE£l«a. 


.^On a subsequent day the case was again mentioned, 
and the Court refused the publication, ^lacdonald C. B. 
stated thaj^, precedents had been searched, and none 
found in point to support the publication ; and that, on 
consulting the Lord Chancellor, he was of opinion it 
should be refused in this case; w.ith which all the Court 
concurred. 


HIBBERT HIBBERT. (a) Rolls; 

Aug. 5. 1808. 

T ESTA'^tOR devises his veal and personal estate Testator directs 
to four persons, upon certain trusts. He also ap- A. be ap- 
points them bis executors, and directs, that upon his pointed re- 

death, they shall institute a suit in Chancery, for the 
purpose of carrying his will* into effect, under the di- cc 
rection of the Court. By a codicil, dated a short time seised 

before his death, he directed that his friend; Ambrose of norealostq,te, 
Hum'phreys^ should be appointed receiver of his real except an estate 
and personal estates, and expressed, in strong terms, in the West 
his opinion o( Humphreys^ adding, that he made this having by- 

appointment for the sake of benefiting Humphreys in will directed 

^ ^ a sum of money 

a pecuniary point of view. He also directed, that bejpvested 
Humphreys should be the solicitor for all parties in the purchase 

cause in Chancery. of lands in 

England. 

' A. appointed manager ofithe West India estate, upon entering into 
a personal recognizance to account for the produce. 


(a) Ex relatione Mr. Simp^ 
kinson. 


(b) Morris f. Elme^ 1 Ves. 

jun. 139. 

* 


The 
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Thd only real^stateB which the tesiator died«ef^d of 
were situated in Jamaica ^ though he directed 40,000/., 
part of the residue of his personal estate, to be mre^ed 
in the purchase of lands in England^ to be settled to 
the same uses as his real estate in Jamaica. 


Upon the testator’s death, a suit was instituted in 
Chancery, in whij^h Humphreys acted as solicitor for all 
parties. 

MarcA 30,1808. The cause was set down by consent at the Rolls, 
when His Honour appointed Humphreys consignee ofthe 
Jamaica estates, and receiver of the personal estate di- 
recteci to be invested in the purclfasc of real %states. 
He was not, however, ordered to give security; not 
feven his personal recognisance. All the cestui que 
trusts were infants. 

«• 

Two of the trustees aftWwards brought a petition of 
re-hearing, by which they contended, that Humphreys 
ought not to have been appointed consignee, and that 

he ought to have given security like other receivers. 

«■ 

Sir A. Piggoit^ Hart^ and Cooke^ for the petition, 
contended, that it could not have been the testator’s 
intention to have appointed Humphreys consignee. How 
can a solicitor be fit for such an office? A consignee is 
in fact the person who receives and sells the produce of 
the estate; who sends out supplies, &c. &c. In short, 
he ought ix) understand thoroughly the nature of the 
West India market. It must rather have been the in- 
tention, that he should receive the rents of the estates to 
be purchased in England. At all events he ought to have 
given security, at least %is own personal recognizance. 


Sir SamuelRomilly and Weth^ell for Humphreys. It 
is quite clear, that the testator intended Humphreys 
* should 
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riiould be eonsignee. The testator had no real estates, Jppe$idit. 
except those in JamaicOf therefore no other real estates 
to which this word can attach. What, in, fact, is the 
diiTerence between the terms receiver and consignee i HiasaaT. 
None. The former, at least, necessarily includes the 
latter. Even if Humphreys is an unfit person, the 
testator has expressly appointed him. As to the point 
of securi^, there is no instance of the Court directing 
security tA|)e given, where a receiver is appointed by 
the testator. 

Sir /I. Piggott, in reply. The testator was a West 
India planter. Is it probable that he would haje ap> 
plied the word receiver to these estates ? This word is 
never used in the West Indies. If he had such an 
opinion of Humphreys^ why not appoint him consignee 
during his life ? He very properly employed West India 
mercliants, Irho are clearly the proper persons. 

The Master of the Rolls. Aug. 5^ 1808. 

This argufnent would have considerable weight, if 
the testator had died seised of other real estates. I must 
either strike out these words, or admit the construction 
contended. for by Humphreys. There is, indeed, no 
other sense in which these words Receiver of my 
real estates,” can attach. As to security, he need give 
none, except his personal recognizance i which ought to 
have been directed by the former decree, he not being 
appointed by the Court, but by the testator^himself. 

Order, that the former decree, dated the 30th of 
March 1808, be varied, so far as the same directs that the 
appointment of Ambrose Humphreys to be receiver and 
agent of the real and personal estatesof the ^testator, shall 
be without hisentering into the usual recc^nizances, with 
sureties in like cases required by this Court ; and, in- 

' * stead 



CASES IN CHANCERY. 


4figimd$x. 

IliB&SAt* 


Jul^ 1809 * 

Bequest of 
stock to go- 
ternment in 
exoneration of 
the national 
debt.’' 

Directed to 
be transferred 
to such person 
as the King, 
under his sign 
manual, shall 
appoint. 


stead thereof, that fiucb appointttient be upon his enter- 
ing into bis own recogniasanee, to be approved of by the 
said Master, duly and annually to account for what he 
shall receive in respect of the said estates, as such re- 
ceiver, agent, and consignee, and pay^tbe same as this 
Court hath by the said decree directed, and shall here- 
after direct ; and, with the said variations^ that the said 
decree be aifirmqd. Costs of re-hearing, as between 
solicitor and client, to be paid out of the teatator^s es- 
tate.” Reg. Lib. A. 1807. fo. 1327. 


NEWLAND V. ATTORNEY-GENERAI. 

< and Otliers. (a) 

r f the will of Abraham Newland, dated May S, 1799, 
was a bequest of stock “ to His Majesty’s govern- 
ment in exoneration of the national debt.’* *■ * 

The Lord Chancellor directed it to be transferred to 
such person as the King, lyider bis sign manual, should 
appoint. 


Newland v. Clark and Others. On further directions 
July 17, 1809. Ordered “ as to” the several stocks 
therein mentioned, and as to any interest or dividend 
which shall accrue due on the same, previous to the 
transfer hereafter to be directed, the same to be trans- 
ferred and paid to such person or persons as his Majesty, 
by his sign manual, shall think fit to nominate for that 
purpose ; and any person or perfbns who shall be so 
nominated is or are to be at liberty to apply,” &c. as 
advised. Rfeg. Lib. B. 1808. fo. 1214. 


(ei) Ex lelxUoue Mr. Sinipkinson. 
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HOLLAND (lufant) and Another Plaintiffs. 


HUGHES and WIPE - 


Defendants, (a) 




Rolls. 

Ma^ 10 , 1809 . 


Tnt^IJLLlAM HOLLAND^ of Calcutta^ by his Testator in 

will, duly executed, &c., gane, devised, and bequeaths 
bequeathed 4o Rebecca^ his wife, 50,000 sicca rupees, Q- sum of sicca 
for her life, to be raised out of the bulk of his property : ^'upees to his 
and, after her, he gave the said principal money to be 
equally divided among his children by his said wife, 
who shcyild survive ^er ; and, for failure of children, and appoints h7s 
to his said wife absolutely. And, after giving several ^jfe executrix, 
other legacies, he gave, &c. all the residue of his estate,^ who invests the 
real and personal, to his wife for life, and after her money on Jn- 
death to his children, as before ; and appointed his securities, 
wif^ and Samuel Holland (one of the plaintiffs) his ex- ^ 

ecutrTx and executor, and guardians of his children. jntLest and 

afterwards 

The testator died, leaving his said \^?fe, and only one comes to Ewg- 

child (the infant plaintiff) by his marriage with her. gland with her 

The wife alone proved the will in India^ and collected only child, an 

the estate, and, after retaining the legacy of 60,000 sic. 

rup. (which she placed out ,at interest in India) and, 

after payment of the testator’s debts, and the other le- 

gacies given by his will, invested the clear residue, 

amounting to 100,000 sic. rup. in India bonds, the in- pellable to re- 

terest of which, as well as of the 50,000 legacy, she re- fund the excess 

eeived to her own use, and afterwards came to Eng* of intFTfest re- 

fond with her child (the infant plaintiff) leaving her oeived by her, 

agent in India to collect and receive any outstanding beyond what 
^ the legacy 

would have produced if invested in the English funds, but ordered, the 
money to be remitted to England^ and laid out in 3 per oenU annuities. 


(o) Ex relatione Mr. Shadwell. 


property 
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property of the testator’s there, and to remit the in> 
terest' to her in England. The other plaintiff (who 
was the executor named in the will) proved in Eng- 
landt <ind instituted this suit, in the names of himself 
and the in&nt, against the widow (who had subse- 
quently married again) and her husband, for an ac- 
count and administration ; to have the amount of the 
property ascerteined, and all outstanding parts of it 
called in and remitted to England^ and laid out and 
invested under the authority of the Court. 

It appeared that the 50,000 sic. rup. legacy, and also 
the Residue Of the estate, so far as (t was colIetsLed, had 
been invested on securities, yielding a rate of interest 
‘ much more considerable than that afforded by the pub- 
lic funds of this country; and, upon the question being 
now raised, his Honour, the Master of the,Rolls, was of 
opinion that the widow VaS not compellable to i^fund 
the excess of the interest which she had hitherto re- 
ceived, above that which would have been produced 
had the property been immediately invested in the 
English funds, but that ’the infant plaintiff, being in 
this country, had a right to have the properly remitted, 
and invested in the S per cents., in the name of the 
Accountant-General ; which was ordered accordingly. 


J^jpenibc. 

Hollaxo 

V. 

Hvaau. 


Order. The usual accounts to be taken, &c. The 
defendants to cause such part of the estate as remained 
in India ,to be remitted to England. The Master to 
ascertain bow much of ^ per cent, consols the sum of 
50,000 sic. rup. will purchase ; the same to be pur- 
chased accordingly with a competent part of the estate 
remitted, and to be transferred into the name of the Ac- 
countant- . 
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countant-G^qeral, in trust in tlie cause ; the interest 
thereof to be paid to the defendants during the life of Hoti.A»D 
the defendant, Rebecca f with liberty to apply. Further 
directions reserved. Reg. Lib. 1808, A. fo. 968. Huanss. 


ATTORNEY-GENERAL v. NICHOL. (o) My 15, 1809. 


I NFORMATION and bill for injunction, to restrain 
defendant from proceeding in a building which ob- 
structed the ancient lights of a^house belonging to the 
Scottish corporation. 

f) 

The relators had commenced an action at law, and 
now moved upon affidavit, ^ for hn injunction, before 
appearance, and without notice. 

a 

li^unction granted, till answer or further order; 
the Lord Chancellor being of opinion, that the action 
commenced ^lade no difterence ; nor jdid he order the 
relators to discontinue their action, although they offered 
to do so, if necessary in order to entitle them to the 
injunction. (&) 


Injunction 
against ob- 
structing 
ancient lights 
granted on 
affidavit, before 
appearance, 
and without 
notice ; the 
plaintiff having 
also commenced 
an action pre- 
vious to filing 
the bill. 


(a) £x relatione Mr.&m/i« 
lunson* 

(&) The injunction was af- 
terwards dissolved, on de- 
fendant undertaking, if the 
verdict at law should be 
against him, to remove the 
injury. Attorney^General r. 
Nkkoly 16 Yes. 338. 

. In Th/BtAtiorney^General v. 
Bmtham^ 1 Dick. 277. (See 
iyes.543.} 
on a motion for an injunction 


to restrain the defendant 
from building so as to ob- 
struct the lights of the re- 
lator’s houses, it was ordered, 
by consent, thaU the parties 
should prdceed to trial in an 
action to be brought against 
the defendant ; and an in- 
junction until after the trial. 
See, also, The Altorney^Ge^ 
neral v. Doughty^ 2 Yes. 453. 
And Chalk v* WyeAt^ the next 
case. 

2 . . 
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Jvg. 10 , 1810 . 

Injunctloo be- 
fore answer to 
prevent irrepar- 
able mischief, 
defendant hav- 
ing previously 
established his 
right at lavr« 


CHALK V. WYATT, (a) 

0 

JTTf ALL moved, upon certificate of bill filed, and affi- 
JL JL davit, for afi injtinetion t6 restrain the defendant 
from digging or removing any earth, stones, shingles, 
or beach, from #r immediately tinder a bank belonging 
to the plaintiff, which protected his lands from the 
inundations and irrupt' ^ns of the sea. Th| land Was 
situated in the parish of3Iinster^m the island of Sheppey. 
It appeared that the ^defendant had, sometime since, 
remcved some land or stones from tjiis bank, whi^reupon 
the plaintiff brought an action of trespass against 
«him ; the defendant justified in *the action, as lord of 
the manor : but the jury found a verdict with damages 
for the plaintiff. The affidavit further stated, that the 
defendant, nevertheless, « had again begun to removes 
earth and stones from the bank ; and that if he was 
permitted to continue so to .do, the plaintiff’s lands 
would be exposed to inevitable inundatidb, as this bank 
formed their only proteetten from the sea. 


T^e Lord Chancellor 

Granted the application, in consideration of the irre- 
parable injury the plaintiff was likely to sustain. He 
added, that he would not, however, have granted it, 
if the plaintiff had not previously established his right 
at law* (by 

Injunction awarded to restrain defendant, his 
agents, servants, and workmen, and all other persons 

(a) Ex relatione Mr. Sfmp- neral v. Nichol^ (the last 

kinson* case) and the references. 

(b) See The Atiorne^^Ge^ 

I 


em- 
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empioyed or concernedT for, Ibr on th^ part of defendant 
from removing, &c. any further quantities of, See* from 
off the said premises, or^any part thereof, until answer 
or further order.” Reg. Lib. A.^809. fo. 794. 


POPE t). WHITCOMBIS. (a) 

J AMES C///.LX)iS gave the residue of his estate 
and ^ecta to his wife, Mar^ Childe^ for lif|,. with 
remainder to his son, J/Childe^ absolutely, ifhb 
attain twenty-one : but in case of his son^s death before 
twenty-we, and without issue, then he gave c^tain 
legacies to some of his relations ; and he directed his 
wife to dispose of the residue amemgst his the testator's 
relations, in such manner as she should think fit. 

• son died under twenty-one, and without issue, 
in the life-time of the testator. 

» 

After the testator's d^ath, the wife appointed this re- 
sidue to a natural son of one of the testator’s nephews, 
and to other persons, who were related to the testator, 
but not his next of kin. 

At the time of the testator’s death, his next of kin 
were John Childe^ his half brother, and Thomas and 
John Whitcombey the sons of a deceased sister. Thomas 
and«/o/iw rP/fiVcowiSe bqth died in the life-time of the 
wife. 

'i- 

At the hearings the usual accounts were direcJted, and 
the Maslir was directed to enquire who were the tes- 
tator^s next of kin at the time of his death*, and who, 

’ * t> * 

(a) -Ex relatione* Mr. SimpkintaHl 
VoL. HI. Y y ' * -at 


6^ 

CuAXiK 

I?* 

W TATT. 


Rolls. 

Jul^ 14 , 1810 . 

Word ‘^Rela*. 
tions,’' in a will, 
means « next of 
kin.’.* Bequest 
of residue fo 
testator’s wife 
for life, with a 
•direction to dis** 
pose of the re- 
sidue amongst 
his relations in 
such manner 
a.s she should 
think fit. 

Appointment 
to relations, not 
being next of 
kin, void, and 
the residue de- 
creed to be 
distributed 
amongst those 
who were next 
of kiiyt(]tthe 
testator at the 
time of 1m 
death. 
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Jmendix. 

PotE 

WhiTCOMBE. 


at the time of the death of Mart/ Childe^ and whether 
the appointees of Mary Childe were within any and 
what degree of relationship to the testator. The Master 
reported as above ;^nd the cause came on this day 
upon further directions. 


Hart and Wyait^ for John Chitde^ contended, that the 
wife could onl;^ appoint to the next of kin, and that, 
the appointment being bad in toto^ John Childe was 
entitled to the whole, he being the only next of tin 
living at the death of the wife ; and upon this last 
point they cited Hdrding v. Glyn (a), and Cruwys v- 
CoMan. {b) , 


Simphimon^ for the rfpresefltatives of Thomas and 
John Whitcomhe^ agreed, on the first point, and cited 
Edge V. Salisbury (c), and Hands v. Hands, (d) The 
Court always construes relations to mean next of kip, 
except in those cases where a power of selection isgiven ; 
and there is no instance of the Court extending the rule, 
except when the testator gives the powbr of appointing 
to such of his relations as it shall think fit,” or uses 
other words to the same effect. Here no power of se- 
lection is given. Mrs. Childe had only the power of 
fixing the proportions in which the next of kin were to 
take# The residue, therefore, vested in those who were 
the testator's next of kin at the time of his death ; though 
in uncertain proportions, (e) The cases cited in favour 
of the hftlf-brother of the testator apply only where a 


(а) 1 Atk, 469. 

(б) 9 Ves.319. See Wright 
T. Atkins ^ 7 Ves# ^ 255. 
19 Ve8.299. 1 V.& B. 313. 
Forbes v. Bally ante, p. 437. 

(c) Amb. 78. 


(d) 1 T. R. 437. 

(e) Handsv. J/and.9, ub. sup. 
et vide Rainer v, Mowbray^ 
3Bro.234. Master s\. Hooper y 
4 Bro. 207. Doe v. Lawsoriy 
3 East, 278. 


power 



CASES IN CHANCERY. 


691 


power of selection is given, and the person to whom Apfm^. 
that power is given dies without having exercised it ; ^ 

but here the interest vested. 

V» 

Whitcombe* 

Toller^ for tbe appointees* 

The Court was clearly of opinion with Simpkinson^ 
and decreed accordingly. One moiety* to go to John 
Childe^ and the other to the representatives of Thomas 
and John Whitcombe. 

Declare^ That the will made By the testatrix, Mar^ 

Childe, i# not a valid«appointment of the residuary estate 
and effects of the testator. 

• [Reg. Lib. B. 1809. fo. 1535. J 


• • GALLINI V. NOBLE, (fl) Rolls. 

jiug, 1, 1810. 

S IR John GalUni devises certain real estates to trus- Devise of real 
tees to sold, and directs the money to be pro- estates to be 
duced by the sale, to be applied in the same manner sold, and the 
as his residuary personal estate. He then gives certain produce applied 
legacies, and directs his residuary personal estate, and 
t^ie money to arise from the sale of these real estates, 
to be applied in payment of his debts, and the residue 
amongst his children equally. By a codicil not duly Codicil not 
executed according to the statute of frauds, he revokes executed lo as 
the residuary bequest amongst his children, 'and gives to pa^ rgal 
the residue to his two daughters. It was attempted to estates, revok- 
ing the bequest 
of tbe residue, 

^ uocs not affect the as to the rcjl. 
Bequest of “ all the testator’s mone^ in the Bank of hehl 

to pass stock in the funds, testator having never had any cash in tlie 
Bank. 

(a) Ex relatione Mr. Simpktnson, 

Yy 2 


be 
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be argued for his heir at law, that the real estates re* 
suited to him, as the testator had formed one fund of 
the produce of the real and personal estates. 

4 

But the Court held clearly, that the bequest of the 
personal estate only was revoked, and that the will was 
still in force with respect to the real estates. 

, « 

Another point was made upon another part of the 
will. The testator bequeathed all his money in the 
Bank of England to bis daughters. It appeared that 
he never had money in the Bank, but was entitled to 
sonM 3 per cents, and 5 per cents, {lank annui^jes. * 

The Court held,, that ^ the Bhnk annuities passed, 
though the testator had certainly expressed himself very 
inaccurately; and compared the case to that of an in« 
correct description of the intended legatee, and to thp 
case where leaseholds have been held to pass under a 
devise of lands, there being do other property to an- 
swer the description. *• 

Declare, That the will of the testator .ought to be 
established, and the trusts thereof performed, so far as 
respects the real estate. And that the plaintiffs, by 
virtue of the bequest of all money in the Bank of 
England belonging to the testator, are entitled in equal 
moieties^ to the sums of — ■ - ■ 3 per cent, reduced 

annuities, and 5 per cent, annuities, standing 

in the testator’s name, in the books of the Governor 
and Company of the Bank of England. Defendant to 
transfer the same accordingly. Reg. Lib. A. 1809. 
fo. 1372. „ 


Jlppendix. 

CrAtLIHl 

V. 

NOBI.E. 
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KING t). BURR. 

% 

T he bill elated that the defendant, being desirous 
of marrying some person of fortune, applied to 
the plaintiff to introduce him to a woman of that de- 
scription ; that the plaintiff agreed so to do ; that he 
accordingly gave many sumptuous entertainments, to 
which he invited the defendant, together with various 
women of respectability and fortune ; and that the de- 
fendant undertook to pay the expense of these eijjer- 
tainments. The bill also stated various letters from 
the defendant to the plaintiff, by which it appeared, 
that the defendant had it in his power to marry either 
of the women so introduced to him that he pleased to 
select. It thSn proceeded to ^tate, further, that the 
plaiiftiif had commenced an action at law to recover 
the money expended in these entertainments, and 
prayed a discovery in support of such 'action. The 
defendant demurred generally * 

The Lord. Chang^ellou, 

Without hearing the counsel in support of the de- 
murrer, allowed it, and said he would not give any 
assistance in support of such an action* 


Aug. 9 , 1810 . 

Demarrertobill 
of discovery in 
support of an 
action to recover 
the expenses of 
entertainments 
given by the 
piaintiff under 
an agreement 
with the de- 
fendant to in- 
troduce him te 
a woman of 
fortune, with a 
view to mar- 
riage, allowed. 


4 


Demurrer to discovery allowed. Reg. Lib. A. 1809. 
fo. 828. 
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Rolls. 
July 4, 1811. 


BRIDGES ROBINSON. («) 


Purchaser not 
to pay interest 
on the deposit, 
even where he 
has rendered a 
suit necessary 
by refusing to 
perform the 
contract on the 
ground of an 
objection to 
the title, which 
could not be 
supported. 


CONTRACTED to sell to B. by auction. 

JljL • paid a deposit to the auctioneer, and then re- 
fused to conapleie, alleging that the title was bad. A. 
filed his bill, and it was found he had a good title, and 
B. was ordered to pay the residue of his purchase- 
money, with interest, from the day on which, by the 
terms of the contract^ it ought to have been paid, to- 
gether with the costs of the suit, -c 


On petition, day §fter Easter Term, it was prayed, 
that the minutes be varieci, by directing interest to be 
paid on the deposit, on the ground that, as JB/s con- 
duct rendered a suit necessary, the deposit was lockei} 
up from A. during the suit. ^ 

Sir Samuel Romilly^ and Shadwell^ for the plaintiff. 

c 

Johnson for the defendant. 

His Honour took time to consider, and, on the 
petition day after Trinity Term, 181 J, gave judgment 
that A. was not entitled to interest on the deposit. 


Afterwards, on motion by Johnson^ on behalf of the 
defendant, it was ordered, that the minutes of the de- 
cree should bg varied, and be as follows. 

Decree, That the agreement in the pleadings men- 
tioned be specifically performed, &c. Refer it back to 
the Master to compute interest on the remainder of the 

(a) Ex relatione Mr. Simpkinson. 


purchase- 
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purehase'inoney (after deducting the deposit). The de- 
fendant to pay the sum of £ , (remainder of the 

purchase money, after deducting as aforesaid,) with in- 
terest at 4 per cetft., from the day of 

(the day on which the purcha*se-money ought to have 
been paid according to the terms of the contract). 

Reg. Lib. 1810. A. fo. 844. 


ufypendix. 

Bridges 

V. 

Robinsok* 


BRODIE z). BARRY, (a) MarchW^lSU. 

T his was the case of a devisfe to four persons, (de- Receiver ap- 
feJQdants,) their heirs, executors, &c., of the pointed, before 
testator’s freehold and leasehold estates, and alT his ^^oswer, m a 
works, stock in trade,* &c., and alj his personal estate of a devise 
and effects whatever, to hold, according to the nature trustees, 

of the estates respectively, upon the trusts m the will declined to act • 
meritioned ; and the testator appointed the same four all parties being 
persons his executors. ' before the 

Court, and 

Two of the Tour only proved the wifi; but the bill consentiug. 
charged that all the four (patticularly those who had 
proved) possessed themselves of the personal estate, and 
entered into possession and receipt of the real estates ; 
therefore praying (among other things) an account, 
and a sale of the real estates, or of so much as should 
not be necessary for carrying on the works in the bill 
mentioned; and the appointment of new trustees, in 
case of any of the four refusing to act, and iif the mean 
time a receiver. » 


Upon a motion now made, to refer it to the Master, 
to appoint a proper person to* be receiver, with the 

(a) Ex relatione Mr. Simp^ ed on other points, iu 2 Vo‘=. 
kinson. See this case report- ’ & Beam. 36.* 127, &c. 


usual 
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Jip0ndix* 

Bnoi>i£ 

V, 

Bahky* 


usual directions, it was alleged that alt the defbQdii|itii^ 
had appeared, but that no answers had yet beeU put 
and that the two defendants who had not proved,* de- 
clined to act in the trusts of the will. 


Sir S. Romilly and Clason^ in support of the motion, 
referred to a late case of Beaumont v. Beaumont (^), 
in which it was ^stated to be settled, that the Court 
will, upon the application of all parties beneficially 
interested, appoint a receiver, when any of the trustees 
refuse to act. 


Hart^ for the defendants, (the acting trustees and 
executors) ; 

‘ Shadmll^ for the dofendz^nts, (trustees named in the 
will, who declined to act) ; and 

Johnson^ for the other defendants, benrjficially in- 
terested ; ^ • * 

Severally consented to the prayer of this application, 

* c 

The Lord Chancellor, upon the authority of the 
case cited, made the order accordingly. 


Ordered, That it be referred, &c., and that the de- 
fendants, (the acting trustees and executors,) or either 
of them, may be at liberty to propose themselves or 


(a) I have notjjeon able to 
find this case in the Register’s 
book, upon the#point here 
mentioned But see 
calfe V. Pulvertofl, 1 Ves. & B. 
ISO— 183., where the Lord 
Chancellor says, ^ With re- 
spect to appointing a re- 


ceiver before answer, the 
cases where the Court has 
refused, It turned upon this: 
that the party applying for 
the appointment could not 
state that he had, strictly 
speaking, an etiuitable title.” 


himself 
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hlmeelf to be such receivers or receiver. The Master 
to approve of a reasonable salary to be allowed for the 
receivership, upon proper security, &c. Reg. Lib. 
A. IfilO. fo. 485. 


69f^ 

Jppendise^ 


Baonir 

V. 

Barry. 


LLOYD t). PASSINGIIAM. My 29. 

I N this case a motion had been made by the plain- Motion for a 

tiffs for a receiver, supported by affidavits of cer* receiver, against 

tain fac^ig alleged by»the bill, which bill was denverred ^^S^l estate, 

to as to so much as soua:ht a discovery of the fai^s in 

. rr., , n 1 • ^ • 1 in a cause which 

question. The defendants being an possession under a* 

legal title, the motion was refuseiHi upon the ground heard, refused. 

that, although cases of fraud, combined with danger • 

to the property, might arise, as tp which a Court of 

Equity would interfere upon affidavits,” yet the 

Court always reluctantly interferes against the legal 

title, and only in a case of ‘‘fraud clearly proved, 

and of imminent danger if the intermediate possession 

should not be taken under the care of the Court.” (a) 


The motion was now renewed, upon the effect of the 
evidence that had been taken in the cause, (b) 


The Lord Chancellor, (c) 

Do you, Mr. Richards^ or does any gentleman at 
the bar, remember an instance of a motion for a re- 


(fl) Reported 16 Ves. 59., 
where the circumstances of 
the case are stated. And see 
Maguire v, Allen^ 1 Ball & 
Beatty, 75, .and references 
in the note, p. 76* 


(5) See Ithe effect of this 
evijlence, Cooper, 152, 4., 
where the case is reported 
upon the hearifig. 

(c) Ex rcl^ione Mr. Rose. 


ceivcr, 
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m 

ceiver^ upon the effect of the evidence in a causoi 
fore bearing ? 1 cannot entertain such an application 
^* 0 .™ without bearing the cause, as it would be a general 
pAssixaHAM, mischief to grant it. 1 should have a hundred similar 
motions in the course of next term. * 

[Liberty was given to mention it again : but I do not 
hear that the application was ever renewed.] 


1811. 

Jul^ 29 . 

A decree by 
default haring 
been made ab- 
solute, the pro- 
per course to 
set it aside is 
by presenting a 
petition for a 
rehearing. A 
motion to dis- 
charge the or- 
der to make ab- 
solute, and for 
a day to shew 
cause, refused 
accordingly. 


The ATTORNEY-GENERAL,!). BROO|tE. (a) 

A DECREE having been pronounced upon de- 
fault at the hearing, fi motion was now made, on 
the part of defendant to discharge the order for making 
it absolute, and for a dpy to shew causef^against the 
decree nisi^ on payment of the costs occasioned By his 
default. 

* t 

Leach and Edwards^ in support of the motion, cited 
the case of Vowks v. Young. (&) 

Sir Samuel Romillif and JBc//, contra. 

The Lonn Chancellor, 

Referring to Cunningham v. Cunningham (c), as re- 
ported by Dickens and Kinsays.Kinsay^ there cited(rf)j 
and to the case of Hankwitz v. Ocarrel (c), in the same 
book, said that he thought it would be more fit to 
rehear the decree, upon terms, than to discharge the 
former older ; and accordingly directed that leave 

(rt) Ex relatione Mr.Ro^e. S. C. 

{b) 9 Vcs. 172. {d) Cited 1 Dick. 145. 

(c) Ambl.89. 1 Dick. 145. (e) 1 Dick. 109. 


should 
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should be given to present a petition for that pur- 
pose. (a) 

Order. Defendant to be liberty to present a pe- 
tition to rehear the cause, upon such terras as should 
be just — the same to come on in the regular course 
with the cause petitions. Reg. Lib. 1810. A. fo. 920, 



Krtonirntm 

Gi^neral 

BaOQjBLE. 


(a) A petition was after- 
wards presented according- 
ly* Attorney •General y* 

Brooke^ 18 Ves.319,^ where, 


hpwever, the ground upon 
which the present application 
was refused is not correctly 
stated. 


The Dowager Lady SUFFIELD, - Plaintiff ; 

• AND 

Lord SUFFIELD and Others, ^ Defendants, {a) 


Rolls, 

Feb. 24, 18J^. 


B y indentures of lease and release, and fine, (24th Covenant by 

and 25th March^ 1766,) the late Lord SuffieldBnd husband, in 

the present plaintiff* (his Lady) settled the moiety of consideration 

certain estates of Sir Ralph Asheton^ deceased, of which 

the plaintiff was seised in fee, as one of his dauffhters 

, , . , , » . ^ ail estate 

and coheirs, to such uses as they (Lord and Lady ^ 

Sujffield) should jointly appoint; and (subject to such within two 
appointment) to the use of Lord Suffield (the husband) years to convey 
for life; remainder to his wife (the plaintiflF) for life, l^nds in the 

• county of N. of 

the value of such purchase-money, by way of settlement, ■^he* husband 
having died without performing the covenant, performance of the same 
decreed, against his representatives^ by laying out in the purchase of 
■ land so to be settled a sunj equal to the present value of estates in N.y 
which (at the time when the covenant ought to have been performed) 
would have been worth the amount of the purchase-money, with interest 
at 4jper cent, from the death of the covenantor. 

(a) Ex relatione Mr. S^adwelL p 

1 


with 
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with remainder to the children of the marriage in strict 
settlement. 

By deed of appointment, (18th June^ 1773,) Lord 
and Lady Suffield executed the power ^served to them 
by appointing a part of the said moiety to trustees for 
sale, and upon trust to pay the purchase-money to other 
trustees therein nafmed for such uses as they (Lord and 
Lady Svffteld) should joihtly appoint; and, in default 
of appointment, to invest in other hands to be settled 
to the uses of the first mentioned indentures. 

By apother deed, (27th Maj/^ 1774^) Lord and-Lady 
Suffield^ in execution of the power last reserved* to 
them, appointed the sums of 18|750?., and 1500/. (pur- 
chase-monies arisen from the sale) to themselves for 
their own use. 

' < 

m • * 

And by indenture, of the same date, Lord Suffield 
covenanted with trustees therein * named, in consider- 
ation of Lady having joined him in (hat appoint- 

ment, within two years frdm thenceforth, to convey, 
settle, and assure,* an estate in fee, to be situate in the 
county of Norfolk, of the value of the said* sums of 
18,750/,, and 1500/., to and upon the same uses as the 
estates, which were to have been otherwise purchased, 
would have been settled to and upon, in pursuance of 
the deed of the I8th of June, 1773. 

Lord Suffield died in 1810, without having performed 
his covenant contained in the last-mentioned indenture; 
and the present plaintiff (his widow) filed her bill against 
his devisees and executors to have the benefit of that 
covenant. 



Lady 
Ld. SuFriELD. 


llart^ 


Sir S. Romilly^ and Shadwcll^ for the plahitiir. 
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IlarU BelL and others, for the several defendants, J^ndix. 

It was admitted, on the authority of a late case of 
Lewes v. Popkin (a), that the plaintiff was entitled to v. 

have as much money laid out: in land, pursuant to the Sufiielu. 
covenant, as would, at the present time, be the value 
of an estate in fee-simple in the county of Norfolk^ 
worth, in 1776, the sums above-mentioned ; and it was 
decreed accordingly. » 


Reg. Lib. 1811. B. fo. 1451* Referred, to ascer- 
tain the present value of estates in the county tff iVbr- 
Jblkj which were, in the year 1776, of the value of 
18,750/. and 1500/. — Declare, the personal estate 6f 
jff. late Lord S., and (in case the same should not be 
sudlcient) liis real estate included in the 2000 years’ 
tArnv(for payment of debts)*liable to answer the same, 
with interest, at 4 per cent.^ from the death of the said 
late Lord in satisfaction of the covenant; and that 
plaintiff is entitled to such interest; the principal money 
to be laid out upon the trusts of the deed of the 27lh of 
Ma^y 1774.” 


(a) Before Lord Chancellor Eldon, 
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Nov. 19, 1812. 

A.^ tenant for 
life, with re- 
mainder to his 
children, re- 
deems the land- 
tax on the 
estate with his 
own money, in- 
troducing into 
the contract for 
the redemption 
his own name, 
and that of an- 
other, as trus- 
tees for his 
children ; and 
afterwards be- 
comes bank- 
rupt. O^ill 
by his assignees 
ag^nst a pur- 
chaser of his 
life-estate, and 
of the land-tax 
so redeemed, a 
specific per- 
formance de- 
creed, being 
within the stat. 
1 Jac. 1. c. 15. 
s. 5. 


EMLY and Others (Assignees of BOB^OUGH, a 

Bankrupt,) v. GUY. {a) 

% 

M ichael BOROUGH, a trader within the 
bankrupt laws, being seised for life of certain 
freehold premises^ with rema^der to his children, and 
having issue at the time three children, entered into a 
contract for the redemption of the land-tax, amounting 
to 57/., u[)on the said premises, the certificate whereof 
was executed by the commissioners, who thereby cer- 
tified that they had agreed with Michael Borough and 
JamepHoddard, (as trustees for thfi infant chilBren of 
him the said Michael Borough,) for the redemption of 
such land-tax at the pfice of 2090/., S per cents., to be 
transferred to them (the commissioners) by instalments. 
It was stated by the bill, and admitted, that Goddard 
had no interest either as trustee or otherwise, m the * 
premises, and that Borough procured both their names 
to be introdiiced.into the certificate, as trustees, to make 
it appear that the land-tax was redeemed for the benefit 
of the children only. The certificate was duly regis- 
tered, the transfer made, and the receipt indorsed; and 
it was further admitted that the stock so transferred 
belonged to Borough himself^ and was exclusively his 
property. 

Borough afterwards became bankrupt, and his as- 
signees put up his life-estate in the premises to sale by 
auction, at which the defendant was declared highest 
bidder, and signed an agreement to complete the pur- 
chase, at fiOOO/., according to the conditions; by one 
of which conditions it was expressed that the pur- 
chaser was to pay, over and above the purchase-money 

(fl) Ex relatione Mr. ShadzcelL 


for 
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for the land, the amount of the money paid for re- 
deeming the land-tax, and that he would thereupon 
become entitled to the amount of such land-tax at a 
fee-tarm rent charged on the estate, for ever, subject 
to redemption*, according to the form prescribed.’*^ 

A bill was filed by the assignees for a specific per- 
formance; to which the defendant stated, by his answer, 
that he had no objection, if the Court should be of 6pi- 
nion that the plaintiffs were able to make a good legal 
title to the amount of the land-tax so charged and re- 
deemable as aforesaid. The cause was heard upon bill 
and an jwer. 

5ir S. Romilly^ and Skadwell, for the plaintiff. * 

Richards j and Wilson^ for the defendant, 

^ Contended, that the assigiiees could not make a good 
title to the charge, not having the equitable interest in 
it ; and that the case did not come within the statute.Co) 

But the Court over-ruled the objection ; and a speci- 
fic performance was decreed. Reg Lib. A. 1BJ2. fo. 61. 

(a) I Jac. 1. c. IS. s. 5. others, without valuable con- 
providing that a bankrupt sideration, the commissioners 
conveying his lands or goods shall have power to assign by 
to any i)f his children, or bargain and sale.” 


4*pendtx. 

Emlic 

e. 

Guy. 
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J^ndix. 


June ^ijf. 1813. 

Specific per- 
formance de< 
creed against 
a purchaser at 
a public auc- 
tioD, where the 
representation 
in the pc^^tlcu* 
larsaf salefconi- 
plained of as 
calculated to 
mislead) was so 
vague and in- 
de^nite that it 
ought to have 
put the pur- 
chaser on mak- 
ing previous in- 
quiry. ^ 


TROWER tJ. NEWCOME.fo) 

T his was a bUl, by *the vendor /or speeiJ&c per- 
formance of an agreement to purchase the advow- 
son of Honvchurch^ in the county of Devon* , The bill 
stated) (which w|is admitte^^y the answer,) that the 
plaintiff being seised in f^e of the advowson in question 
caused the same to be set up to sale by aucti||n> w;ben 
the defendant became the purchaser, according to the 
conditions of sale. The printed particulars contained a 
description of the situation, number of acres, &c., and 
added a voidance of this preferment is likely To opeur 

soon/’ bul made no mention of tlyj present incumbent. 

• • 

c 

The defendant, by his answer, said he was induced 
to attend at the sale by the re*presentation ih the parti- 
culars above noticed ; that the auctioneer, at the tilneDf 
sale, said (in explanation) ‘Mhat the living would be 
void on the death of a person aged eighty-two/’ of 
which the defendant took^a note in writing, ora copy 
of the particulars ; and that he was, by such statement, 
induced to bid, and did bid accordingly ; an,d waS de- 


clared the purchaser, and signed the agreement. He 
then proceeded to state that he (the defendant) bad, 
since the sale, discovered that the then present incum- 
bent of the living was aged only thirty-two, upon which 
discovery, ^is (the defendant’s) solicitor, sent back the 
abstract (which had been furnished) to the plaintiff’s 
solicitor, with a note on the margin, stating the repre- 
sentation made at the time of sale, with these words 
added; ^^4Iow does iUbecome void?'’ to which the 
plaintiff’s iolicitors returned for answer, “ We do not 
consider the purchaser entitled to call for any security 


(a) Ex relatione Mr. Simpkinson, 


for . 
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for the voidance of the living, at the death of a person 
« aged eighty-two« No such security was required at 
the sale, and the auctioneer only stated that such a 
voidance would take place. We have no objection, 
however, to the patron engaging by covenant or 
bond, that the present incumbent will avoid the living 
on the death of a gentleman aged eighty-two.” 

Upon this statement the defendant insisted, that the 
particulafes of sale, and the representations made by the 
auctioneer, were untrue, and calculated to mislead, 
and that they did, in fact, mislead the defendant; and 
that he ^^the defendjint) would not have bid (^r, or 
become the purchaser of, the advowson, if be hSclmot 
given credit thereto ;*and that hq, therefore, ought no^ 
to be compelled to complete* the purchase. 

. It ^peared in evidence that the incumbent of Hony* 
church expected to be presented to another living on the 
death of its incumbent, who was aged eighty-two, which 
would cause the voidance of Honychufch. 

• 

Harty Wetherelly and Simpkinsony for* the plaintiff. 

Sir S. Romillyy and Stephen^ contr^. 

The Master of the Rolls thought the representation 
made liy the printed particulars so vague and indefi- 
nite that the Court could not take notice 't)f it judi- 
cially, and that its only effect ought to have been to put 
the defendant upon making inquiries respecting the 
circumstances under which the alleged evidence was 
likely^o take place, previous td his becoming the pur- 
chaser. That such a representation was capable of 
being supported by the fact, either of the incumbent 
being old, or infirm, or by various collateral circum- 
VoL. III. Zb" * stances. 


i^tm 

Taowiuit 

o* 

Newcome. 
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V. 

NEVP9*‘®i 


stance^j. <<?f> ifottom cQmpared thw roprefieptation 
io that made in a case lately before hjcDt resjpecting the 
pmrcimva pt a laa«ehpld estate, which W^ stated in the 
particulars to be renewable on the payment of a small 
fine;” leading to the question, What ie a snjiall fine?” 
with reference to the circumstancee of the Pfep^>*ty, and 
the exprecpion being so vague that no importance what- 
ever could be attached to it-^) 


• W' 

Specific perforra»nce (jlecreed. Reg. Lib. 181S. B. 
fo. 97S. 

^(a) See Slewart AUiston^ Vol. I. p^S^* 


July 1 , 1813 . 

The Court will 
change a next 
friend upon his 
net proceeding 
with a cause. 
Solicitor is not 
to attach with- 


WARDt). WARD.(«) c 

• » 

•> •»' 

Th ^ Lord Chakcellob. 

FTIHE Court will change the next friend of an 
JL infant, if he will not proceed in the cause; or 
it must be submitted to*^ the Court, whether it is a 


proper cause to go on with. Certainly a solicitor ought 
not to attach without orders from his client'; but if that 
client is next friend of an infant, and the solicitor regu- 
out orders from takes that step in course of process, and the next 
his client. But, firiend comes here (as in this instance he did) and moves 
where the client to discharge it, it is a question, whether the better 
is next friend of eourse islnot to refer it to the Master, to see if it is fit, 

an infant, Rnd friend should continue so any longer.” 

moves to dis- 
charge the at- 
tachment on that ground, although otherjirise regularly issued, it seei|\s. 
that the Court will refer it to the Master to see whether it is fof the 
iatarest f the infant that the next friend should be continued. 


(a) £s relatione Mr. Rose^ 
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In the Matter of SLEWRINGE’s CHARITY.(a) , 

July 16 , 1814 . 

A PETITIOJ^ was presmted ip this matter under Under the act 
the pet (52 Geo. 3. c. 101.) for tlie directions of the providing a 
Court with reference to the application of the surplus summary reme- 
rentfi'of the charity estat^ praying that the petitioners 
might be at liberty to lay a scheme before the master o«ler on 
for that purpose with the other consequential directions, petition, the 
Before the hearing of the petition, a reference was subsequent or- 
accordingly made to the Master. And now this matter ders may be 
coming on npon motion to confirm the Master’s report, obtained on 
the jCourt doubteef whether, by the act, jurisdiction uiotion. 
being given to the Cqurt upon petition only in the first 
instance, the subsequent applications ought not also to 
be by petition. But upon Simpldnson citing Ex parted 
Friendlt/ S^i€ty(b)y the 'Court made the order upon 
tllb a«Tthority of that case. 

(a) Ex relatione Mr. Simpldmon. (^) 10 Ves. 287. 


WALLWVN t). COUTTS. {a) May 1 1 , 1815. 

T he Duke of Marlborough and Marquis of Bland- Trust-deed for 
ford by deed created a trust for payment of their payment of 
creditors, by conveying lands to Mr. Bldtksione and creditors, no 

ci^itof being 

a party, nor made by agreement, and without consideration on tlie 
part of any creditor. The debtor afterwards executes other deeds, 
varying the trusts of the tliist. Motion for an injunction by a creditor 
under the first deed, who had filed a bill, to restrain the trustees from 
executing the trusts of the subsequent deeds till they had raised iponey 
to answer the first, refused. 

(a) Ex relatione Mr. Shadwell. , • 

Z z 2 ^ Mr. CoutlSj 
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Mr. CoutU^ specifying a particular order of payment 
To this deed no creditor was a party, nor was it made 
by agreement with any creditor, nor was there any re- 
lease, or other consideration, moving from any creditor. 
The Duke and Marquis afterwardi executed other 
deeds, varying the trusts of the first deed. Wallwyn^ a 
creditor under the first deed, filed his bill against the 
Duke and Marquis, and the trustees, to have his debts 
declared a lien on the estates, and for an injunction, to 
restrain the trustees from executing the subsequent 
trusts, till they had raised money sufficient to answer 
the first trusts, under which the plaintiff was inter- 
estedy This injunction was moved for on thq,. coming 
in of^tbe answers. But the Chancellor, on hearing 
the motion only, without hearing the other side, re- 
fused it, on the ground tha\, the trust being voluntary, 
the Court would not enforce it against the Duke and 
Marquis, who might vary it as they pleased* 



INDEX 


TO THE 

PRINCIPAL MATTERS. 



* . ^ ACCOUNT. 

^See Exkcutok, — Partnership, — 
Lunacy,— Injunction. 

ADEMPTION. 

See Legacy. 

ADMINISTRATION. 

Sec Debtor and Creditor. 

AFFIDAVIT. 

See Practice. 

AGENT. 

Government allowing the colonel of a 
regiment to appoint his own agent, 
the colonel is answerable for such 
agent, not by virtue of any seciN 
rity which he gives to Government, 
but by operation of law. Antro^ 
bus V. Davidson* Page 578 

See Trust, — Notice, — Agrei^* 
ment, — Principal and Surety, * 
— Debtor and Creditor. 


AGREEMENT. 

]. A letter from a mother to her son, 
beginning ‘^My dear Robert had 
concluding Your affectionate 
mother,*’ not signed so as to con« 
stitute a binding agreement on the 
part of the mother within the in-* 
tent of the Statute of Frauds. 

It Is not enough to identify ; there 
must be a signing, i. e. either an 
actual signature of the name, or 
something intended by the writer 
to be equivalent to a signatnre ; 
such as a mark by a marksman, &c. 
Selbtf V, Selby, ^ 

2. Agreement, on dissolution of part- 
nership, that the continuing part- 
ner shall, in consideration of an 
assignment to him of the partner- 
ship j>roperty, including a lease of 
the premises on which the business 
was carried on. secure to the re- 
^ tiring partner the paj%nent of an 
^annuity, by bond conditioned to 
be tojd^in payment of the annuity, 
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or in case he should at any time 
after the expiration of the then ex- 
isting lease be dispossessed of and 
compelled to quit the premises 
without any collusion, contrir- 
ance, act, or default of his own,^* 
The continuing partner obtains a 
renewal of the lease, and after- 
wards becomes bankrupt, aivd the 
renewed lease passes under the as- 
signment of his estate. 

This is not such an evi^tioti or dis- 
possession as was contemplated by 
the agreement, in the event of 
which the annuity ^^as to cease. 
Holyland v. De Mendes. 

* • Page 184 

3. A* tenant for life with a power to 
, lease by deed duly executed under 
her hand and seal, reserving the 
best yearly rent. Plaintiff enters 
into possession, and expends mo- 
ney in building under an agree- 
ment for a lease evidenced only 
by the memorandum in writing 
^entered in the book of ^«’s' au- 
thorised agent, signed not by the 
agent himself, but by his clerk, 
although in evidence to have been 
approved by him, and according to 
the usual course of business. 

A. dies ; and on a bill for specific 
performance against the rhmainder- 
inau,he/S, first, no sufficient agree- 
ment in writing — not being signed 
by an agent properly authorized ; 
and, if it bad, yet the«memoran- 
dum not containing some of the 
material terms of a lease*, which 
were left to be made out by parol 
i^idedcc^ secondly, not to be esta- 
blished as a parol agreement m 
part performed*— both w it was 


not the agreement of the principal, 
nor of the authorized agent, and 
also because ’^Ihe remainder-man 
has been guilty of no fraud upon 
which to charge him with the con- 
sequences of tne contract. Also, 
the plaintiff not entitled to com- 
pensation from A,H reprej^enta- 
tives for money laid out by him on 
<the faith of the alleged agreement 
— such compensation being in the 
nature of damages, and the fault 
lying in the Plaintiff’s own negli- 
gence. Blare v. Sutton. 

* ^age 237 

4. In order to form a contract by 

. letter, of Vhich the Court will de- 
cree a specific performance, no- 
thing more is necessary than that 
the athount and naiiAe of the con- 
sideration to be paid on ofie sifie, 
and received on the other, should 
be ascertained, together with a 
reasonable description of the sub- 
jett-matter of the contract. 

It is the clearly established doctrine 
that the Court will carry into ex- 
ecution an agreement so consti- 
tuted. It is not necessary te be 
satisfied that the parties actually 
meant the same thing, provided a 
clear assent be given to a certain 
propositloiii^rising de facto out of 
the terms of the correspondence. 
Kennedy v. Lee. 441 

5. Agreement between a citizen of 

« the United States and an American 

and English subject for the ex- 
portation of goods from England 
to America on their joint account 
In time of war, provided a peace 
should not be likely to take place 
at the time of shij^ing the goods.’^^ 
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On a bill for ah acbdiiil, as a set-off 
againil a i#parat^ f5r 

which the defendant had brought 
an action against the plaintiff, an 
injunction which had been obtai|ied 
on the filing df ^0 hill was dis- 
solted^ on the grolind of its being 
an ^llegal contrkct ; although the 
goods shipped In pursuance of the 
contract did not sail till aftei^ a 
peace was made^ and although the 
defendant had not relied on the 
illegality of the contract as a ground 
of defence; the Cpurt itself sef- 
tiug the objection. Evans v. 
Rithardson. Page 469 

6. Specific performance tan not be de- 
creed of an agreement to selt at a 
price to be fiaed by arbitrators 
(already appointed to settle other 
^matters in dispute between the 
parties)} where the defendant (the 
vendor) had refused to execute the 
arbitration-bend, and it was there- 
fore uncertain that any s^ard 
would ever be mOde.^ tVilks v. 
Davis. , 607 

7« landlord to Pi, having the 
power to distrain for rent in arrear, 
and having actdaliy distrained for 
part^ and beiftg a creditor of P* for 
money leiit^ as well as for rent in 
arrear, upon P.’s igepreshnting to 
him that he is also indebted to G, to 
the amoufit of abodt 900f. for 
which he is in fear of artest atid 
about to leave thecounfry, Under- 
takes that if P. will give up to him 
the farm, and execute an a$srga- 
rncnt of ail his property, he will pay 
(r.’sdebt in the first instatice, oUt of 
the proceeds, and apply the residbe 
in satisfaction of his own demand, 


add pay thd (if ahy) to P., 

who executes a bill of sale td 9V. 
accordingly on the faith of such 
undertaking. 

Upon the bill of &• and P. this 
agreement was enforced against fV 
to the extent ot 9001., the alleged 
amount of Gr.’s debt, but no fur- 
*ther ; the actual debt having 
proved to exceed that amount; and 
not prevented from having efrect, 
either by the circumstance that P.’s 
property fell short of the estimated 
amount, or of P.’s being at the time 
indebted tcjDther persons besides (r. 
and jlp., wliich formed no part of 
the consideration tpr theagreenitent, 
although noticed in 9V^s undertak- 
ing as having been represented 
otherwise. 

The engagement to pay G. in the 
first instance, not being made dl-< 
i^ectly to 6r. but through the me- 
dium of P., by Whoih also the con- 
sideration was furnished, P. held 
in a Court of equity to be a trus- 
tee for But if the 

Plaintiffs could recover at law upOh 
such an agreement. Gregory v. 
WilliaHis. Page 582 

8. Demurrer, to bill of discovery in 
support of an action to recover the 
expenses of entertainment^ given 
by the plaintiff under an agreement 
with the defendant to introduce 
him to a woman of fortune, with a 
view to marriage, allowed. Kirg^ 
V. Burr. 693 

See VENOok and PukCguASER, — 
— fl^JONCTlblV, — fcoit- 
DITION, — PuACl'lCi:, — Redemp- 
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TiON OF Lakd«tax, — C^,V)E- 
NAWT# 

ALIEN ENEMY. 

See AoRbeisent. 

AMENDMENT. 

See PRACTICE, — Costs. 

ANNUITY. 

See Pension, — Lunacy. 

ANSWER. 

Aq answer is to be looked at as 
more or less deservin^of credit, ac- 
cording as it morew'jr less fairly 
inlets all the enquiries contained 
in the bill. Preeman v. Fairlie, 
Page 42 

See Injunction. 

APPEAL.' 

See Practice. 

APPOINTMENT. 

See Baron and Feme, — Will. 

APPORTIONMENT. 

See Costs. 

APPROPRIATION. 

See Will, — Tenant for Life, &c. 
— Debtor and Creditor. 

• ARBITRATION.* 

See Ye^or ano Purchaser. 

ASSIGNMENT.. 

See Pension, — Jurisdiction, — A- 

OREEMENT. 

ATTACHMENT. 

i&APKAcTieE. ~ Debtor and 


AWARD. 

See VENROlt AND Purohaber. 

B 

BANKRUPT. 

tenant for Ufe,^wlth remaindet to 
his children, redeems the lai^<*tax 
on the estate with his own money, 
introducing Into the contract of 
the redemption his own name, and 
that of another, as trustees for his 
children ; and afterwards becomes 
' bankrupt. On bill by his assignees 
against a purchaser of»hi$ life- 
estate, and of the land-tax sb re- 
deemed, a specific performance de- 
creed, as being within the stat* 

1 Jac* 1. c. 1 5. s. 5. Eml^ v. Guif* 

' ^ Page 702 

5cc*Agre£ment, — Baron ANifFEwfk, * 
— Debtor and Creditor, — 
Shipping, — Executor — Plea^ 
— Trust and TrftJSTEE. 

. " BARON and feme. 

1. By deed of separation the husband 
(a trader liable to the bankrupt 
laws) corenants with a trustee for 
the wife, in consideration of being 
indemnified from all debts and en- 
gagements which might be contract- 
ed by her dialog the separation, to 
release his remainder in fee in cer- 
tain estates, (of which he was 
tenant for life with remainder to the 
wife for life, with remainder to the 
issue of the marriage, with remain- 
der to himself in fee,) to such uses, 
Ac. as the wife shall by deed or 
iFill appoint; with power to the 
wife to revoke the uses of such deed 
or will. 
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The wife executes the power by deed, 
which she retains in hd possession, 
and afterwards alters, and re-exe- 
cutes. 

Held, Jirst^ that^the covenant) al- 
though entered Into on occasion of 
a separation between husband and 
wije, was yet binding in equity, 
being mode to a third party ; se- 
i^ondly^ that It might be supported 
against creditors, under the statute 
nf James, by the consideration of 
indemnity against the wife’s debts 
and engagements ; thirdly^ that the 
deed ^ appointment containing no 
piwer of revocation, although it 
was contained in the instrument 
creating the original power, the 
re-execution was void, and the 
original a|Spointment therefore was 
" * deCteed to be carried into execu- 
tion. Worr ally, Jacob. Page 
% A Couft of Equity will not exe- 
cute articles of separation ; not- 
withstanding which it is helQ that 
engagements between the husband 
and a third party, (as a trustee), 
though originating out of, and re- 
lating to, a separation, are valid, 
and may be enforced by the Court. 

Ibid. 268 

3. A Covenant to indemnify the hus- 
band against the v^fe’s debts, is a 
sufficient valuable consideration 
within the statute^ even though 
the husband lives apart from his 
wife, and a separate maintenance 
is provided for her. Ibid. 269 

4. Equity of a bankrupt’s wife 

against the assignees of her hus- 
band or their vendee for a settle- 
ment of her choses cn action, 
Ba$eviy. ^rra. 574 


Covenant, ^Voluntary Set. 

IIEMENT^ 

BILL TO PERPETUATE TES- 
TIMONY. 

See Publication. 

BILL, QUIA TIMET. 

iSjjfC Principal and Surety. 

BOND. 

See Principal AND Surety, —Wiw.. 

# c 

charitable uses. 

1. Bequest, in trust for such ^ be. 
nevolent” purposes as the Trus- 
tees in their integrity and dia- 
cretion may unanimously agree on ; 
not to be Supported as a charitable 
legacy ; the word beuevolent” 
jnot being to be restricted to the 
sense of charitable” so as to au- 
thorise the Court to say that the 
application of the property must be 
confined to such objects as are, 
strictly speaking, objects of cha- 
rily. Therefore void for uncer- 
tainty, and distributable among 
the next of kin. James v. Allen. 

Page 17 

2. Bequest of residue^ the 

Widows and Children of Seamen 
belonging to the town of Liver* 
pool^'^ held a valid charitable be- 
quest ^o be applied in aid of a 
subsisting charity for such poor 
sailors’ widows and children as 
should, in the judgment of the per- 

^^9ons appointed to administer, be 
deserving objects of it. Pomll v. 

I Th^ Ailorney^General. 48 
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itifeni!mf;i 0 O Httd bill to qoleilh# 
possesBion of the relatots aod 
plaiotiffii (one claiming as the sur- 
viTing Irustee, the other as mi* 
ntster^ of a Protestant Dissenting 
meeting-house;) for lin appdint*> 
ment of new trustees ; and an in- 
junction to stay proceedings in 
ejectment by the defendsntt, 
claiming also to be trustees of the 
meeting-house. Upon motion for 
an Injuiietloti) It appeating that the 
meeting-house was erected in the 
year 1701, under a trust-deed, 
whereby the puipose fyas declared 
to be Ibr the WorsVltp end ser- 
vice of God the plaintiffs and 
relators contending, from the pur- 
pose so expressed, that the inten- 
tion was for promoting the doc- 
trine of the Holy Trinity^ and that 
the trust could not be diverted 
from the purpose for which it was 
intended; th^ defendants insisting 
that the intention was as general 
the purpose expressed, and had 
no r^ard to any particular tenets ; 
It being also made a question, whe- 
ther a trust for supporting Uni- 
tarian worship is legal and can be 
supported ; and it being further 
disputed who, according to the true 
construction of the deed, were en- 
titled, as Trustees, to the posses- 
sion; and whether tho minister of 
a Dissenting congregation, elected 
for a limited period, is afterwards 
removeable at pleasure ; and also 
as to the construction of thddeed, 
and as to an alleged agreeilMInt or 
understftnding between the partjes, 
with regard to such removal : th:e* 
injunction was granted (upon the 


partiet undertaking to abide by 
such order as the Gourt should 
thereafter make,) and it was re- 
ferred to the Master to inquire in 
whom the legal estate Iras vested, 
the particular objhot (with respect 
to worship and doctrine) far which 
the trust was crOated, the usi^ of 
Protestant DiSseuters as to the elec- 
tion of ministers, and the duration 
of their office, and whether any 
agreement or uuderstandiog rela- 
tive thereto subsisted between the 
parties. jUtorne^^Generfd y» 
Pearson* « Mage S53 

4. In cases of charity, the Gouf t is 
not bound •by the strict rules of 
pracitice, as with respect to granting 
an injunction, whether common or 
special^ to stay proceedings at law, 
but will not according to what %lr& 
justice of tho case seems to require, 
so as to ^ve the parties unueces-^ 
sary expense and ddiay. ibid^ 3D6 
The Court is bound to administer 
trusts for tlie beneht of Protestant 
Dissenting congregations. Ibid* 

6. Where a trust is created for reli- 
gious worship, and it cannot be 
discovered from the deed creating 
the trust, what was the nature of 
the religious worship intended by 
It, it must be Implied from the 
usage of the congregation. But, if 
it appears to have been the founder’s 
Intention, although not expressed, 
that a particular doctrine should be 
preached, it is not in the power of 
the trustees, or of the congregation, 
to alter the designed objects of the 
institution. Ibid*, ^0 

7« If land or money be properly 
given for mainiainitig the worship 
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of wUha&i more^ iho Court 

vviU execute the trust in favour of 
the Established Religlotit Bat^ if 
it bo clearly expressed, that the 
purpose is that of maintauiing 
Dissenting doctrines, so long as 
they are net contrary to law^ the 
Cojert will execute the trust ac- 
cording to the express intention. 
And where, as in this Case^ thejn- 
teiitioQ clearly cftpears aliunde, 
though not expressed In the in- 
strument creating the trust, the 
CoOrt will also carry the manifest 
destgnvof the founder into execu- 
tihn^ so far as it is consistent with 
law* AUomey^GeneralY* Pearson, 
Pdj^e 409 

S, It is incumbent on persona mean- 
ing to crdhte a trust for dbaritable 
purposes, to make their intention 
clear by the deed creating the trust ; 
and, if it is not so, the Court has 
no other nnllkns of carrying it into 
execution than by collecting the 
intention from inference and fair 
presumption. Ibid. 4 10 

9, The question of religious belief is 

irrelevant, except so far as the 
Court is called upon to execute 
the trust : but, if the defendants 
make out that no particular mode 
of belief was intended, still they 
must shew that the meeting-house 
was for such purposes as the law 
can sanction* Ibid* 415 

10. Where two parties seeking Ihe 
benefit of a trtist for charitable 
purposes differ as to the mode of 
carrying' it into effect, ode party 
being in support of the Original 
system, the other for some pro- 
posed alteration to be made in it, 


7m 

the leaning of the Courl must be 
to the former, however useful it 
may judge the proposed alteration 
to be. Attorney General v* Pewr* 
son. Page 418 

11. Lease of a Charity Estate sought 
to bo set aside: first, as betog a 
lease granted for a long term of 

• years determinable on^ lives, at a 
small rent, on the pay meut of a fine ; 
and secondly, on the ground oC un- 
dervalue ; held not to be disturbed ; 
the Corporation, who were trus- 
tees of the Charity, having been 
always in^be habit of letting their 
estates acdbrding to the same mode, 
it being also sup(mrted by the cus- 
tom of the country in which the 
estates are situate } and the evi- 
dence not bearing out the charge 
of undervalue* AUomey-^Gtemral 
V, Cross* 624 

12* There is no such principle, as 
*that a lease of a charityxestate for 
lives, or for a long term of years, 
determinable on lives, in exittenoe. 
Is, on the face of it, Un abuse of 
trust. Ibid. 539 

13. A lease for three lives considered 

both by the legislature id framing, 
enabling, and disabling statutes, 
and by many founders of charities, 
as ON a footing with leases for 
twenty-one years. • * Ibid* 

14. In order to set aside a lease of a 
charity-estate already existing, it 
is not jBnough to say that the mode 
of letting is not the best that might 
be described j but it must be shewn 
to S so positively bad, that doper* 
you, meaning to discljai^e his trust 
fairly, could have resorted to it. 
Ex* gr. A lease foi^a long tertti 
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years absolute, at a stationary 
tent. Ait^mey^General t. Cross* 
Fuge 540 

15. Leates of charity-estates may be 
set aside on the mere ground of 
undemlne. But it must be under- 
Tidue satisfactorily proved, and 
considerable in amount. Ibid 541 

16. Evidence, as to value, of <wii- 

nesses stating opinionsformedupon 
a loose recollection of circum- 
stances at a distant period, not to 
be put In competition with that of 
surveyors actually employed at the 
time to ascertain the* value, and 
where no bad motive can be as- 
cribed; so a\ to affect a lease, 
sought to be set aside for under- 
value. Ibid. 54^ 

17. Under the act providing a sum- 
mary remedy in cases of charity, 
after one order on petition, the 
subsequent orders may be obtained 
oo motion. ^ Slewringe^s Charity. 
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Sea Deed (Construction of),. — 
Trust and Trustee,— Tolera- 
tion. 

CHARTER-PARTY. 

See Shipping. 

CHOSE IN ACTION. 

See HaRon Ai;D Feme, — Pension. 

CIVIL LAW. 

See Domicil, — Guernsey., 

COMMISSION. • 

See Executor. 

COMMI^ION ojp ERROR.V^ 

^e PllACTIf £. « 


COMPENSATION. 

See Vendor and Purchaser, — 
Agreement. 

# CONDITION. 

c 

1. Testator gives ^4,000/. upon 
trust, as to 60001. to pay the in- 
terest to S. B. (his niece) spring 
her life, and, after her decease, 
the principal among her children ; 
if she should^ die without issue, 
over. He declares similar trusts 
as to three other sums of 6000/. 
(making the remainder of the 
34,0001.) foe his three other nieces 
and their children. Proviso, (hat, 
in case any^of his said nieces should 
mar^y without such consent as 
therein prescribed, each, Ac. so 
marrying, should foffeit the in- 
terest of her 6000/., and aHpothUt " 
sums to which she may be entitled 
under his will ; and the respective 
sums of 6000/., an<f all such other 
sums, &c. should fall into his re- 
sidue. And he gives the residue 
in trust for his two nephews and 
their children — in case of thedeath 
of either without issue, his moiety 
to go over to and be divided among 
his said nieces. 

Afterwards, by codicil, he gives to 
each of his nieces 3000/. in addi- 
tion, subject to the same powers, 
provisos, directions, and limita- 
^^tions, as are contained in the 
will respecting the sums of 
6000/.’’ S. H., who was of age 
at the date of the wili, marries 
without the consent required. 

Heidf a forfeiture extending not only 
to the future interest of her 6000/. , 
but to the capital, and also to the 
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20001* gWea by the loodlctl and to 
a food set apart to answer an an- 
nuity, to which S, B, would other- 
wise hate been entitled on the 
draft of the annuitant. Lloiffl t. 
Branion, * Page 108 

2. Whether the forfeiture would also 

extend to her share of the residue. 

• • ^ 
in the event of the contingency 

upon which it is given over to jthe 

testator’s nieces, quwre. Ibid. 

It is too late to raise a doubt on the 
legality of the condition on which 
the right of S* B, to the bequests 
under |he will is vnade to cease. 

• Ibid, 

3. When a legacy is ho vest, or be 
, paid at a particular age, and there 

is a clause of forfeiture on mar- 
riage witlfeut consent, the Court 
■ will«constiue it as having relation 
to a marriage under the specified 
age. But where no age is specified, 
qmore if thi^ Court can limit the 
condition to a marriage without 
consent under 21. Clearly not, 
where tlie party so marrying was 
above 21 at the date of the will. 
Ibid. 117 

4. A subsequent condition of forfei- 
ture on. marriage without consent, 
where there is no devise over, will 
not be enforced. The reason of 
this rule is differently assigned — 
either because the bequest over 
affords a manifestation of intention 
that the condition is not merejy 
in ierrorem ; or on account of the 
interest of the legatee over. Ibid, 

5. Whether .B. mere residuary bequest 
amounts to a disposition of the le* 
gacy, qutere. But, where the tes- 
tator declares that, on the hap- 
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peeing of the condition, Ike legacy 
shall fall into the residue, that is 
an express disposition. Lloyd v. 
Branton. Page 117 

6. A grandfather, in consideration 
of a bond from the father to grant 
him an annuity of 501. during his 
life, enters into a counter-bond 
• with the father conditioned' for 
payment to the son of a like an- 
nuity ‘‘ in case he was not suffi- 
ciently provided for during the life 
of the grand father, exclusive of any 
allowance from his father.” The 
son obtaiijS, through some other 
interest, a*place in the Ordnance- 
office, with a sali^y exceeding the 
amount of the annuity. 

Heldy that this was not a sufficient 
provision within the meaning of the 
bond, being an office^ only during 
pleasure^ whereas the provision in 
the contemplation of the parties 
must have been one1>f a permanent 
nature. Peche y . Smith, 312 

See W ILL, — V ESTiNo. • 

CONTEMPT. 

See Peactice. 

COPYHOLD. 

Lord of a manor is entitled to in- 
junction and account in respect of 
waste by a copyholder. Pochards 
v. Noble. 673 

See DEMuiiREa,— I njunction. 

CORPORATION. 

See CiUEiTABLE Uses. 

t 

, COSTS. . • 

THWhere several parties are entitled 
to shase in a fund, and the shares 
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0 $ Jirf mcumh^red so is to 
rinler epqiiiries or other proceed- 
fogl nec^mry with respeet to them 
whh^ aro not wanted fu to the 
othera)| the costa wiU be appoiv 
tiaited« ffagevi r. Serra, Page 676 

3r Defendant to i bill of discovery is 
entitled to the coats of the disco- 
very immediately on putting* in« a 
full answer ; and hia ?i^t to these 
Oesta is not waived hy his suhse- 
quently accepting the coats of an 
amendmefit^ nor by his neglecting 
to servo the plaintiC with the 
order for coats of discovery until 
after he has himself been served 
with the order to amend* Ccoenir^ 
V. Benil^. 677 

See Pracvic!?,— ^Q jLiciTOB, 

COVENANT. 

Covenant by husband, in consMera- 
tlon of (the purchase-mo- 

ney of an estate of the wife,) 
within two years to convey lands 
in the county of iV. of the value of 
tfuch purchase-money, by way of 
settlement. The husband having 
died without performing the cove- 
nant, performance of the same de- 
creed, against his representatives, 
by laying out in the purchase of 
land so to be settled, a sum equal 
to the present value of Estates in 
iV, whicJP (at the time when the 
covenant ought to have been per- 
formed) would have been worth the 
amount of the purchace-money, 
with interest at 4 per cent, from 
the death of the covenantor, had^ 
Suffield V. Lord Suffield,^ 699 

See Vmhou ano Pcrchaser,— iBa- 
Eon AHT ) Feme, — Pension,— 4?? 

JUKCTION, — ExECOTOR. 


CREDITOR’S SUIT. 

See Debtor and Cubditor. 

CROWN. 

5cc*Pension, — Jurisdiction. 

CUSTOM OF LONDON, 

See Practice* ^ 


* DEAN AND CHAPTER* 

See Ecci^esia^icae Persc^s* 

0t 

DEBTOR and CREDITOR. 

1. guarantees the payment of any 
goods to be sup|)1ied by B. to C. 
between the 2d of 1814, 

and the 2d of Aprils 1816.# • • ' 

Although no period of credit was 
specified, this could not be taken 
as a guarantee fdr an unlimited 
petiod, but to be restrained by the 
usual course of trade ; and ( 7 . 
having accepted bills foy the amount 
of (he goods delivered, which B, 
permits him to renew when pay- 
able without any communication 
to A. on the subject of such re- 
newal; hetdj that A. was dis- 
charged from his guarantee, by 
virtue of the rule that a creditor 
giving further time to the principal 
debtor, without the consent of the 
, surety, releases the surety. And 
that, although it was proved that 
the renewal was given only in con- 
sequence of C.’s inability to pay, 
and that no injury could accrue 
to A<; the surety being himself 
the fit judge of what is, or is 
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nol, for bis own benefit# Samuell 
▼. Pfl^e % 7 ^ 

% JP. a partner in two houses pf trade 
originating jjA the West Indies 
wheiw bU partners continue to^car- 
rjr on the business, bat being him* 
aelf resident in Lenfhn^ receiviDg 
and disposing of oonsignments from 
and shipping cargoes to, his part- 
ners abroad, becomes bankrupt* 
On bill by his assignees against a 
credUor of the two firms, having 
attached in the West Indies pro- , 
party belonging to both, for an a'c- 
CQont ff what he lyul received by 
means of his attachments, that 

the defendant was ^titled to re- 
tain what he had received, ^to th*e 
extent of satisfying his joint debts, 
and to aciapunt only for the over- 
plu^. • 

Different from the cases where the 
bankrupt was the sole debtor, and 
where the Srade was in England 
only, and the attachments Jaid in 
London. Brickwood v. Miller, 

279 

3. Motion by simple contract credi- 

tors of one who had been a trader 
but ceased to be so, and was not a 
trader at the time of his death, for 
a receiver, upon afiidavit before an- 
swer, refused; not being within 
the statute 47 G. 3. sess. 2. c. 74. 
Keene v. KUey. 40 3 

4. In case of unreasonable delay in 

prosecuting a decree in a suit by 
next of kin against an adminis- 
tratrix, Iho Otmrt will give leave to 
a creditor to prosecute a decree 
which has been so neglecfed. Sims 
V. judge. 458 

5. a customer of the banking- 


of JJf mi Co^ tripsfersto 
ilT., a partner in the firm, a sum of 
stock by way of security for mo- 
ney boi^ewad of them, and gives 
notos for tho amount payable on 
the stock being ro^trausferred to 
him. He paya off these notes, aud 
afterwards borrows a further inm 
9 op the joint note of himself and 
his son, without calling for a re- 
transfer. The stock so transCat red 
having been blended wi& Other 
stock, of which was in like 
manner possessed by way of se- 
curity for^ther customers, is sold 
by the pitrtuership, and Ibe pro- 
duce applied to the use of the»part- 
nership, except a small balance 
still remaining in the name of N. 
— D. (another of the partuerli) 
afterwards dies, aud the partner- 
ship is carried on without any alter- 
ation of firm' till the surviving 
•partners become bankrupt. On 
the bill of F. against the assignees 
of the bankrupts, and againgt the 
representatives of D., it was de- 
cided that he was entitled to the 
stock remaining in the name of 
N,f (the other creditors in re- 
spect of stock transferred having 
been satisfied their demands,} as 
being sufficiently appropriated ; to 
set off, against th% joint* uoto of 
himself and his son, so much of 
the money received by the part- 
nership out of the sale of the 
remainder of the stock as was 
equal to the amount of such joint 
note; to prove the residue as a 
debt against the estate of the 
^aiv^Wnkrupts ; and to* receive from 
D.’s ^estate the amount of the 
1 # 
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^20 

FuKamjf . r. NMe. 

Pagem 

6* A jatot cannot be set off 
agihiift t leparate debt at law ; bnt 
may, h ^uity, under pariieular 
oircttbistaiices; as where there is a 
clear Mries of transactions in which 
joint credit has been giteo. t^(L 

*7. i7; and Co., of Madr^f mabh a 
coodgnment ef pearls to B. w|th 
directions to sell and pay the pro- 
ceeds to P% (to whom //. ai^ Co. 
were at the time Indebted) on ac- 
count P* acknowl^es the re- 
cdpt of the coin%DSient, and un- 
dfrtales Ir trerform ^ drasa direcr 
tIOASj but no notice is given by 
either party, to P* — di* and Co, 

* subsequently write to B*, request- 
ing the pearls to be sent to America, 
and there disposed of ; and after- 
wards, being Insolent, make an 
assignment of alL their effect^ in 
trust for the benefit of their cre- 
ditors. Held that the directions 
accompanying the consignment did 
not constitute an appropriation, but 
amounted to no tiore thi^n a mere 
mandate, revocable at the pleasure 
of the consignor; and which was 
actually revoked by the subsequent 
disposition of the property; and. 
that'P., who had no eapresb no- 
tice of the cons^nment, but on 
receiving information of it after 
he h^ew of the falln^ of /A 
and Co«| hsd laid an attachment 
OR fte pearls in the hands *of B., 
on irhkh ho bad proceeded to 
jndfpnanh and actmdly sold^ the 
pOafU under it ; having also 4p9| 
culed the trust-deed as accreditor ; 


was botiiid to account with the 
trttiteOs for the proceeds^ Seoit 
v.Pofchcr* Pitge 

8> Trust-deed for {|f ment Of credt- 
tqrs, no creditor bmng a paffy, nOr 
made by agresfoent and wHhont 
consideration on the part of any 
creditor# The debtor afterwards 
executes other deeds, varyii^ the 
|rastg of the firs(. Motion for an 
injunction by a credit i^^er the 
first deed, who had a Ifiti to 
restrain the trustees fromexocoiing 

* the trusts of the subsequent deeds 
till they ha4i'nised mongy to in- 

'' ^wer the first, refused* fFaUa^ 
'f.Coiutin , Jot 

Sec Fautneus, •— Ae&BEit£NVi( 

• DEBTS.* ^ \ 

See ExecxJtob, — WiLi.. • 

DEBTS, JOINT AijD SEVERAL 
See Debtor and Creditor. 

c 

DECREIB. 

A decree by defoulthaving bsenmade 
absolute^ 4he proper come to set 
it 'aside k by presenting a petition 
for a re^uearing. A motfon to dis- * 
charge the order to make absolute, 
and for a day to shew cause, re- 
fused accordingly. AUome^^Gene^ 
ral V. Brqoke* fiSS 

See Practice, — Debtor and ^re- 

DlTpR, — LvNACIT. 

• 

DEED (CoNstkucTiON or), 
i. Inference, from a clause In a trust- 
deed for establishing a place of reli- 
giottsworsbip relating toihe possible 
future prohibition ojf the worship 
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thereby Intended ta be established, 
that the ivorship was such as, at 
the time of the execution of the 
deed, was not ^|PBepted but of the 
benefits of the Toleration Act. 
Attorney General v. Pearson, 
Page 411 

2. A clause enabling the Trustees to 
make drders, &c. upon matters re- 
lating to the meeting-house, not, 
to be construed as enabling them 
to convert ®e objects of the cha- 
rity, as by introducing a new form 
of worship and new doctrines, &c. 

9 Ibid, 

3. Claifse, in case of the desertion or 
reUioval of Trustees, directing the 
remaining Trustees, within unli- 
mited time, to elect new Trustees 
ill the room Bf the Trustees So dc- 

* ^^ertingf See, does not extend td 
disable a Trustee, so having de- 
serted, &c. from acting again, 
where no successor had, in the 
mean-time, been appointed, Doii»to 
the case of a Trustee who had left 
the object of his Trust, (a congre- 
gation of ||rotesf ant Dissenters,) on 
account of its having been con- 
verted, against his approbation, to 
purposes distinct from the intent 
of the founder. Ibid, 412 

4. Upon a clause for the appoint- 
ment of new Trustees, in case of 
any of the old Trustees changing, 
or becoming of a different religion 
from the congregation, if any ques- ^ 
tibn arises whether a Trustee has 

• been properly retrioved, it becomes 
necessary for. the Court to enquire 
what was the religion of the society, 
not to anlmadfert npon it ; but to 
ascertain whether the charge is 
You III. 


substantiated. Ibid, Pago 41^ 
5, Grant to trustees and their heirs, 
of lands in Surry and Hertford^ in 
trust, out of the rents and profits, 
to raise and pay certain annual 
sums for the benefit of the Rector 
and Scholars of Exeter College,^ 
and as to the residue, after taxes, 
cfMrges of repairs^ See. inducted, 
to be yearly paid to and among 
the vicars, for the time being, of 
four several parishes, for the aug- 
t mentation of their respective liv- 
Ings ; they, the said vicars, to col- 
lect the ren^ and account with 
the trustees, *to view the estates, 

and take care that the same be 

• ** 

kept in good repair by the tenants ; 
with a declaration that it should 
not be lawful for the trustees, 
during 40 years, to cut timber, 
except such as should be wanted 
for the necessar}'' repairs of mills, 
&c* and other appurtenances be- 
longing to the estates ; and except 
such young slabs and tillers in the 
woods in Hertford^ as should be 
necessary for selling the under- 
w'ood ; and, aftdftthe expiration of 
the 40 years, then that the Trus- 
tees should have power to cut ns- 
they should think fit, and pay the 
produce 4o the said Rector, &c* 
of Exeter College^ as a fund* for 
the augmentation of the library. 
Held that, by the construction of the 
deed, the/lestates were given as 
one fund for th^ benefit of two 
distincbinstitotions, — the whole to 
be managed for the benefit of both, 
in a due epurse of provident Qwner- 
that the trustees were not 
restrained, after the expiration of 
3 A 
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tite 40 years^ from cutting for the 
fiiurpoites ef repairs ; nor from 
truing timber ou one part of the 
estates for repairs on another part ; 
not from selling timber when cut, 
and applying the produce in neces- 
sary repairs, so long only as they 
cat no more timber on the whole 
property than the repairs «on* the 
whole property required ; and that 
the power of cutting young slabs 
awd tillers still continued, with the 
t|Oa1iftcation annexed to it* At* 
tome^ Genertd r. Gear^. Page 61 3 

DEMURRER. 

l^bemurreti, to Bill for discorery 
and relief, ff good as to the relief, 
is good as to the discovery also. 
Williams v. Steward. 602 

% A demurrer admits as true what 
is stated by the Bill as matter of 
lict ; not what the Plaintiff con- 
siders as fact, but which is merely 
inference from matter of law. Ibid. 

. 603 

See Practice, — Injunction, — 
Aureument, — Redemption of 
Land Tax,— |fe:iR and Devisee. 

DEPOSIT. 

See Vendor and Purchaser. 

DEPOSITIONS. 

See ^uBt icATi ON . 

devastavit. 

See Executor* 

devise. 

See WiEX. 

- ♦ , DISCQVERY^. . 

Sfeel&EitjRiEh, —Costs, — 

MENT, — IIeiR AiTD DlTVlSEE. 


DISSENTERS. 

See Charitable Uses, — Tolera- 
tion. 

y 

• DISTRIBUTION. 

See Domicil, — Guernseit. 

DOMICIL. t 

T. P. a native of England^ domiciled 

* in Guernsejf^ dies intestate, leaving 
a widow, and infapi children by 
her, and also by a former wife. 

• The widow, after his death, is ap- 
pointed guardian ot (he children 
by the Royal Court of Gu§rnseyj 
and in conjunction with another 
Pierson, who is appointed guardian 
of the children by the former mar- 
riage, sells the property of the in- 

, testate and invests the producejp, 
the English funds, after which she 
comes to England vrith her child- 
ren, and is donyciled there. On 
the death of some of the children 
under age, a question arises, whe- 
ther their shares of the property 
have become distributable accord- 
ing to the law of Eftgiandy or of 
Guernsey ; and it was held that 
the law of England is to govern 

‘ the succession, the domicil of the 
children being (according to the 
opinion of foreign jurists, our own 
law being silent on the subject,) 
to follow the domicil of the sur- 
viving mother, where no fraudulent 

* intention can be imputed. But 
fraud may be presumed, where im 
reasonable cause appears for the 
removal* PoUnger v* Wightman. 

Page 67 
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E. 

ECCLESIASTICAL COURT. 

See Heir and D|ppsEEj — D emurrer* 

» 

<* 

ECCLESrASrrCAL LAW* 

See Charitable Uses — Tolera- 
tion, — Trust and Trustee, &c. , 

4 

ECCLESIJgrriCAL PERSONS. 

Lease from Deap and Chapter, with 
coTenacit not to m^ke sale of or 
take timber-trees growing or 
to ^row on a certain part of the 
premises save for tho necessary ^ 
building, or repairing, &c. of their 
cathedral church, or of the church 
buildings thereto belongingi 
by lessee to I'eslrain the Dedn 
and Chapter from selling or cut- 
ting except for the purposes afore- 
said. * 

Injunction obtained on filing the*bill 
dissolved on the coming in of the 
answer, stating that the whole of 
the timber was wanted for the pur- 
pose of repairs ; the covenant not 
extending to deprive them of the 
right whi^h they might have exer- 
cised independent of it ; and Deans 
and Chapters, like other ecclesias- 
tical persons, not being liable to 
be restrained in cases of waste, 
either by prohibition or iujunc- 
’ tioD, except in the ecclesiastical 
courtj or at the suit of the crOwn. 

It seems that the right to cut timber 
for the purpose of repairs extends 
to selling timber ai^ appljdng the 
produce. Wither The Dean^' 
4-c. of Winchester. Page 4^1 


EQUITY. 

jS'cePENsioNj—JuRisDiCTi ON, —Ven- 
dor and Purchaser, — Injunc- 
tion,— DEMURUE it, — D ebtor and 
Creditor. 

ERROR, WRIT, (Commission op.) 
See Practice. 

eStXte for life and in 

TAIL, &c. 

See Will. 

• ESTATE, REAL AND PER- 
SONAL. 

1. Whatever ^^ould, directly or eon- 
structively, * constitute an estate 
tail in land, will pass an absolbte 
interest in personal property. 
Britton v. Twining, Page 183 ^ 
In a dOvlse of real estate, where 
a limitation over is not to take 
effect till a failure of issue el all 
the devisees In tail, and then the 
whole is to go over, an inference 
arises that, In the mean time, the 
several devisees in tail are to s(fe- 
ceed each other. But the ques- 
tion of survivorship cannot Arise 
with respect to^ersonal property, 
when a share once vests, Chough 
liable to be divested on a cOntin- 
tingency. Ske^ v. Barnes. 345 

See Executor, — Will, &c. 

• • 

EVIDENCE. 

See Vendor and Purchaser, — 
Trust, Aoreement, — Prac- 
tice, — Charitable Uses,— Pub- 
lication OF Depositions* 

EXAMINATION IN PWE. 

. ,^TJ:IAM RFI MEMORIAM. 

See VunhifAtiov. 

3 A2 
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EXCEPTIONS. 

See PftAcnci!:. 

EXECUTION. 

See PnACTicE. 

EXECUTOR. 

3. Execyjtor iq Indta^ having & le- 
gacy for his trouble, not entitled 
to commission on receipts and 
payments, or either, as Executor; 
nor allowed, in passing his ao- 
counts after a series of years, to 
renounce his legg^^y and charge 
commission on sdch receipts and 

' payments. Freeman Y.Fairlie. 

Page 24 

2. General rule as to the deposit of 
papers and writings^ is that an Ex- 
ecutor must deposit them for the 
benefit of the parties interested, 
unless there are purposes which 
Teq[uire that he should retain *thcm. 
Ibid, 30 

9* Legacies to Executors, for care 
and trouble in the execution of 
the will** not to be paid to Exe- 
cutors refusing to act ; and pay- 
ment of those Legacies not to be 
allowed to the acting executor, 
though charged in his accounts. 
Ibid, • 31 

4. Executbr unable to state whether 
houses, the rent of which he has been 
receiving as Executor, are lease- 
hold or freehold, no^ allowed to 
set up the title of the heir at law 
as between himself and* the per- 
sonal representatives. Pnd, 35 

5f That ^the Executor is uncertain 
whether part of the propert 3 %je’teal 
or personal^ and (if real) who are 


the persons entitled to it, does not 
afford him any ground for deolin- 
ing to set forth, in answer to a 
Bill by the pebonal representa- 
• tives, what he has done with the 
property. Freeman v. Fairlie, 
Page 37 

6. Executor having paid {legacies 
stands in a situation in which (at 

« least for the security of the fund) 
it is not competent to him to allege 
that debts are unpaid. Ibid. 38 
, 7. Admission by an Executor that 
the whole amount of the property 
is near 40,000f., afitd that the 
whole is invested in India on pub- 
, lie securities, either in his name, 
dr in the name of the house in 
which he is a partner, but sub- 
ject to his disposal, unless some 
part is in the hands of the 'SSicf 
house at interest, which he be- 
lieves may be the case, not a suf- 
ficient admissioh of money in his 
bands to order the payment into 
Court of any part of it. Ibid, 39 

8. An Executor dealing with money 

in his hands is bound to ear-mark 
it : but, if he cannot answer as to 
the state of it, the Court has no 
power to act as upon an admis- 
sion. Ibid, 40 

9. Indulgence of the Court to Exe- 
cutors and Trustees having a dif- 
ficult duty to perform, but keep- 
ing their accounts regularly, be. 

« ing always ready to give informa- 
tion as to the state of the fund, 
and having provided for the secu- 
rity of the fund, no more than 
strict justice, and as such to be 
considered. Ibid, 42 

10. It is the bounden duty of an Exe- 
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cutor to keep clear and distinct ac- 
counts of the property which he is 
bound to administer. If, therefore, 
he chooses to mi^^the accounts with 
those of his own trading concerns, 
he cannot thereby protect himself 
from producin|; the original books, 
in wh4ch any part of those accounts 
may be inserted. Freeman t- Fa«r- 
h'e» Page 4^ 

11. It is a more difficult question as 

between an Eiteeutor bound to pro- 
duce, and bis partner in trade: but, • 
if the partners have permitted him 
to mix thi accounts, it seems they 
cannot afterwards object to the 
production 4 , * 

Clearly so, in a case where the Exe- 
cutor has adgiitted the having lent 

^to the house part of the trusty 
properly, and that they have been 
dealing with it. Ibid. 44 

12. Executor in Indiaycomi ng to Eng» 

landy and, after twenty-one years, 
being called upon to account, al(eg- 
ing that he has left his books, &c. 
behind him in India^ordered to pro- 
duce copies of all entries in such 
books, &c. within six months, 
though it is impossible he should do 
so, in order that the Court may 
have an opportunity from time to 
time of seeing that he has used pro- 
per diligence. Ibid. 46 

13. Specific legacy to an executor, 
who afterwards becomes bankrupt 
and commits a devastavit. The* 
subject of the specific bequest being 
sold by his assignees, held, the pro- 
duce In their' hands not specifically 
liable to makegood the devastavit^ , 
in favour of the parties beneficially 


entitled under the will, but that 
such parties are only entitltid to 
prove to the amount of the devas*- 
tavit. Geary y.Beaumo^.P age 4^1 
] 4. Executor claiming to retain out of 
the residue certain parts of the pro* 
perty, to protect himself against a 
future contingent demand in respect 
of covenants entered into 0^ the tes- 
tator, for payment of rent and re- 
pairs of an estate held by him under 
lease from a Corporation, though 
there was no existing breach of co- 
venant nor arrears of rent, in respect 
of which he ^s liable; on a bill by 
the residuary legatee for the pro- 
perty so retained, Ordered, that 
the funds in question be made over 
to the plaintiff, on his giving a suf- 
ficient indemnity to the executor ; 
the terms of such indemnity to be 
settled before the Master. Sim- 
mons V. Bolland, 547 

15. Testator in f/ie/Ia bequeaths a sum 
of sicca rupees to his wife for lif^ 
with remainder to his children, and 
appoints his wife executrix, who 
invests the money on Indian securi- 
ties, producing a large rate of in- 
terest, and afterwards comes to 
England with her only child, an 
infant. 

On bill by the infant, held, that the 
widow is not compellable to re- 
fund the excess of interest received 
by her, beyond what the legacy 
would haVe produced if invested in 
the English funds, but ordered, 
the money to be remitted to Eng- 
landy and laid out in 3 per cent, 
-^nauities. Holland y.*lfughc$. 

• 685 
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S^yfittf — SoucxTOB, — M oney in 
Count, — PA aTMERsuiP. 

« 

F 

FEOFFMENT. 

See IjTEllY OF SEI8IN. 

r * ' 

FORFEITURE. 

CoNPlTlON. 

FRAUD. 

See Agheement, — Vendor and 
Purchaser^ — DomiciE) — ^Trust, 
•^Baron and Feme, — Debtor 
AND Creditor. 


G 

GOOD-WILL. 

See Partnership. 

GOVERNMENT. 

See Pension, — Jurisdiction, — 
PRlffCiPAL AND Surety, — Agent, 
—Wild. 

GRANT. 

See Pension. 

GUARANTEE. 

See Debtor and Creditor, — Pjiin- 
ciFAL AND Surety. 

GUARDIAN. 

See Domicil. < 

GUERNSEY, LAW OF. 

Law of Guermey as to tfie descent 
of reaj estate^ aod the distribution 
' of personal estate, of persehs* dy- 


ing intestate. Potinger t. Wights 
man* Page 69 

H 

HEIR AND DEVISEE. 

Demurrer to bill by heir at law, for 
a discovery, seeking also relief, al- 
lowed; the relief sought being, 
jfirsf, that an issue might be di- 
rected to try the question in a dif- 
ferent county, pn an allegation of 
undue influence*— an heir at law 
not being entitled to any Issue ex- 
cept by "consent, afld a bill in 
equity not lying to change the rc- 
nuel Secondly^ for the produc- 
tion of title-deeds, without its be- 
ing shewn how they can be of ser- 
Tice in assisting him to recover ^ 
law. Thvrdly^ to restrain theT)e- 
feudant (Devisee) from setting up 
outstanding terms, unsupport^ by 
allegation that there are any out- 
standing terms which may be set 
up. Fourthly^ for an injunction 
to stay waste and destruction, kc. 
and for a receiver, — there being 
no instance of the Court so inter- 
fering, as between heir at law and 
devisee, where their adverse rights 
are in litigation ; and on the ground 
of negligence and delay ; the bill 
having been filed more than two 
years after the death of the pre- 
sumed testator; and no action 
yet brought; although the com- 
mission of the alleged acts of 
waste and destruction stated to 
have been immediately after his 
death. Fijlhly^^ that the Plaintiff 
may be let into possession of copy- 
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holds uQSurretidered to the use of 
' the will ; that being mere legal re- 
lief, although he might have been 
entitled to thd discovery whether 
there were any qppyholds unsar- 
rendered. The bill also going on 
* to pray, in the character of one of 
the aiext of ]^a, for an injunction 
from interfering with the personal 
estate, and a receiver; the injunc- 
tion a^ked being for an indefinite 
period, and no allegation of a suit 
depending in the Ecclesiastic^j 
Court. 

And, although some oftbe discovery 
sought might have been proper to 
be obtained on a bill for discovery^ 
only, yet the Demurrer alfowed 
as to that also, upon the ground 
^ that, to support a genel^al De- 
'‘murihr to a bill seeking discovery 
and relief, it is sufficient to shew 
that the PiaintilT is not entitled to 
the relief Se prays. Jones v. 
Jones* Pagt 162 

See Plea. 

HUSBAND AND WIFE. 

See Bauon and Feme. 


INFANT. 

The Court will change a next friend 
upcn his not proceeding with a 
. cause. Solicitor is not to attach 
withont orders from his client. 

< But, where the client is next friend 
of an infant^ and moves to discharge 
the attachment on that ground, al- 
though otherwise regularly issued, 
it seems that the Court will refer it 


to the Master to see whether )l h 
for the interest of the infant that 
the next friend should be con- 
tinued. fVard V* Ward, Page 706 
See Notice, — ^TEN iNX ^Foii Live, 
&c., — E xecutor. 

INJUNCTION. 

1. Tnjlinction to restrain the Defend- 
ant (Plaintiff at law) from taking 
possession under a verdict obtained 
by him in an action of Ejectment. 

^ Previous to the issuing of the In- 
junction, the costs of the action had 
been taxedj and a writ of posses- 
sion executed. The PJainttlf at 
law afterwards procured an* at- 
tachment for non-payment of the 
costs taxed. This is a breach o( 
the Injunction — but, as the In- 
junction had been improperly is- 
sued, the Lord Chancellor would 
ipake DO order as to commHtlng 
the party for the contempt. Par* 
iington v. Booth* 148 

I 2. Quasre,^ Whether a Court of EqtIHy, 
in the exercise of its jurisdiction to 
decree the specific performance of 
an agreement, can interfere by In- 
junction to restrain a party frora 
divulging a secret in Medioine, 
which is unprotected by patent* 

In this eftse an Injunction which had 
been granted for tffat and other 
purposes was dissolved upon the 
afiidavit of the Defendant (an in* 
faut), denying the facts of the case 
as represented by the PlaintilPs 
affidavit in support of the Ihjadc- 
tiod, and upon the ground Hiat 
there was no secret ii^ the alleged 
teventlon. Williams v. WilHams. 

U7 
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3. Where aa ttijanctieft obtained, 

evhn after execution executed, it 
i 9 a breach of ihe injunction to call 
on the Sheriff to fftiy over the 
money: but, the Sheriff had vo- 
luntarily paid the money, it seems 
that M^ould be no breach of the in- 
junction. Sed quwre. Frankly n 
V. Thonrns. Pa^ 2^4 

4. If an injunction is obtained on bill 
filed after ei^ecutlon executed, the 
goods not yet being out of the hands 
of the Sheriff, and the Sheriff pro- 
ceeds to sell without process, he 
will be ordered to pay the money 
into Court. 

Forinerly the practice in such a case 
was to make the Sheriff a party, 
but since disused. Ibid* 

f 

5* Defendant to an injunction bill, 
having suffered the Injunction to 
go against him upon a dedimus^. 
tlfe time for answering being ex- 
pired, although not under an order 
for time, nor in contempt, qucere^ 
Whether he may demur alone; 
and it seems that he cannot be al- 
lowed to do so. Edmonds v. 
Savery, 304 

6. In order to obtain an injunction 
against violation of a patent, the 
party must, at the time of applying, 
swear as to his belief that*he is the 
original infentor. JUll v. Thomp^ 
non* 622 

7# Where there has been a length of 
^xclusiveenjoyment under a patent, 
the Court will grant an injunction 
In the, first instance, withoht pre- 
viously putting the party to es- 
tablish *hv9 ri^t by an action at 
iaw. Otherwise, where thepatenl 
is recent. Ibid* « 


8. To establish the validity of a pa- 

tent, the invention must be both 
new and useful, and the specifica- 
tion must accuii^ely describe it. 
Also, if the 'specification seeks to 
cover more than is actually new 
and useful, it the patent^ 

rendering it ineffectual even«to the 
extent to which it might otherwise 
4iave been supported. Hill v. 
Thompson. Page 629 

9. The injunction having been dis- 
, solved, with liberty to the Plaintiff 

to bring an action to establish his 
patent right^ and the DeAndapts to 
keep an account in the mean while ; 

«. a verdict fiaving been obtained for 
the Plaintiff on the trial of the 
action, on applicatiop being made 
to revive the injunction, It was ob- 
jected that the Defendants Intend- 
ed to move for a new trial; and 
the matter was ordered to stand 
over till the result of that applica- 
tioh should be known, the parties 
continuing to keep the account in 
the interim. Ibid* * 631 

10. Injunction against obstructing 

ancient lights granted on affida- 
vit, before appearance, and with- 
out notice; the Plaintiff having 
also commenced an action pre- 
vious to filing the bill. Attorney^ 
General v. Nickol* 687 

11. ^ Injunction before answer to pre- 
vent irreparable mischief, Defend- 

<apt having previously established 
his right at law. Chalk v. Wyatt. 

688 

See Practice, — VenoIir and Pur- 
chaser, — Demurrer, — - Chari- 
table Uses. 
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INTEREST. 

See Vendor? and Purchasers. 
INTESTATE. 

See Domicil, — Guernsey. * 

INROLMENT op DECREE. 

See PRACTiCEt 

ISSUE. 

Bill by Devisees, praying a convey- 
ance, upon the ground of an alleged 
equitable title in the testator, ojsi- 
ginating in an agreement, denied 
by the* answer, buf supported by 
evidence of ownership, such as the 
receipt of rents and profits,^ &c.'# 

issue directed, to try whether the tes- 
tatorwas^at his death, beneficially 
entitled. Burkett v. Randall, 

Page 446 

See Practice. 


JURISDICTION. 

1 . It is clear that a suit may be main- 
tained against a public officer, hav- 
ing in his hands money issued by 
government for the use of an indi- 
vidual, for the recovery of such 
money. But, where government 
has ordered the money to be with- 
held, the question is only between 
government and the individual, ^or 
his assignee ; and this Court hSs no 
jurisdiction. Priddy^,Rose, 102 

2. A Court. of Equity has no jurisdic- 
tion to deftrmine on the validity of 
a will, either of real or personal 
estate! Jones v# Jones^ 162 


See Pension, — Demurrer, Re- 
demption OP LandoTa:^, — Prac- 
tice, 

L 

, , LAND-TAX. 

See Redemption. 

LEASE AND LEASEHOLD. 

See Trnst, — Legacy, — Will, — 
Charitable Uses. 

9 

LEGACY. 

1. The question whether all the debts 
have^been paid, not to be raised hy 
legatees whose legacies have beeh 
satisfied, so as to impede the parties 
entitled to the residue of the estate. 

2. E, D. by will, reciting ^^that it 
was the wish of her mother and 
herself that the £b00 they had 
then out upon mortgage shoidd be 
given to S. A. G, and her family,” 
bequeaths the ‘‘ said £600, with 
interest,*^ accordingly. 

The testatrix, at the time of making 
her will, had a sum of £500 out 
on mortgage, which she afterwards 
called in, and applied to difierent 
purposes. • • 

The mother being dead, the Testa- 
trix took out administration ; and, 

* upon her death, without having al- 
tered or revoked her will, the ques- 
tion was, Whether the legacy was 
adeemed ; and held no Rdemption. 
Le Grice v. Finch. ^ Page 50 

•S.J^restator gives £4060 to trustees 
upon^trust for his two daughters at 



780 


I«DEX TO THE JPEINCIPAL MATTERS. 


Iwenty^one; tEnd directed that the 
legacy duty <&e in respect thereof 
shall be paid by his executors out 
of the residue. 

By codicil, reciting this bequest, and 
that he is desirous of increasing the 
same to £5000^ he revokes the gift 
of £4000^ and gives £h000, upon 
the same trusts, &c. * ^ 

By a second codicil, reciting the for- 
mer, and th^ he is desirous of fur- 
ther Increasing to ;£6(X)0, he re- 
vokes the gift of £5000^ and gives 
in lieu thereof £6000^ upon the 
same trusts. This is Kot a revoca- 
tion, but substitution, in each in- 
stance; and the ^6000 is there- 
fore exempt from the legacy duty. 

J Cooper V. Dap, Page 154 

4. A specific bequest, for life, of 

things qu(e ^so urn conmmunlury is 
a gift of the property ; and therq;^ 
can be no limitation over after a life | 
interest in such articles : but if in- 
cluded in a residuary bequest for 
life, they must be sold, and the in- 
terest enjoyed by the tenant for life. 
Randall v. Russell, 194 

5. When the use and the property can 
have no separate existence, the old 
rule must prevail, viz. that a gift 
for life carries the absolute interest. 

In this case, where the gift Vas of a 
leasehold farm, and the stock and 
crop thereon, an enquiry was di- 
rected to ascertain of what the 
stock consisted. Ibid. « 19*5 

S'ce WiLii,— E xecutor, — Chauita- 

BLk Uses, — Vesting. ' 

« 

IjyBRY OF SEISIN. . 
Limy of seisin not having been made 


according to the tenps of a joint 
power contained in the feoffment, 
and one of the parties to whom 
power is given tos^eliver seisin re- 
fusing to execute it, queere^ if au- 
thority can be given to deliver seisin 
as to part only. 

V. Pearson, Pogg 416 

.LONDON, CUSTOM OF. 

See Practice. 

LORD MAYOR’S COURT. 

< 

See Practice. 

LUNACY. * ‘ 

A Defendant* made a party to a suit 
only in respect of an annuity to 
which she is entitled under a will, 
not allowed to attend at the passing 
the accounts of the general estafe 
in the Master’s office, or to be paid 
the costs of past attendances, as 
next of kin to the party beneficially 
interested in the residue of the es- 
tate, who had since become luna- 
tic ; where there is no direction 
in the decree for such purpose. 
Tharp y, Tharp, 510 


M 

MANAGER. 

See Will. 

MANDAMUS. 

See BEUEMmoN of ItANu-TAx. 

M^RRIAgE, 

See BaAON and F£li£,«-7COND1TION, 
— VoLUNXAKY Settlement. 
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MONEY IN COURT. 

General rule as to payment of money 
into Conrt is, that the Plaintiffs 
must be solely entitled, or have 
such an interest jointly with dthers 
as to entitle them, on behalf of 
themselves and of those others, to 
have the fund secured. Freeman 
V. Fairlie. Page 29 

See Executor. • 

MORTGAGE. 

# 

See Notice, — Trust and TiiusfEE. 

N ‘ • • 

• NOTICE. . 

' 1. Purchaser having employed the 
Vendor’s agent who had notice of 
an incumbrance, charged with no* 
tice, notwithstanding the purchase 
was made under the sanction of the 
Court, and an infant was interested 
in it. . Toulmin v. Steere, 210 

2. Purchaser of an Equity of Redemp- 
tion cannot set up a prior mortgage 
of his own, or which he has got in, 
against subsequent incumbrances 
of which he had notice. Ibid. 

See Vendor and Purchaser, — 
Partneusiut, — Debtor andCre- 
DiTOR, — I njunction. 

O 

, OFFICE. 

See Condition, — Pension, — Prin- • 
ciPAL AND Surety. 


ORDER. 

See Injunction, — Practice. 


P 

• PARTNERS AND BARTNER. 

SHIP. 

1. Under the usual decree for an ac- 
count on a bill by creditors, the 
Master refused tq proceed upon the 
claim o| the surviving partners of 
the Testhtor, in respect of a debt 
alleged to be f\jxe to them on the 
balance of certain dealings between 
thd partnership and the Testator in 
his separate capacity : but, on i&o« 
tioQ to be admitted to go in before 
the Master and prove this debt 
under the decree, it was referred 
to the Master to take the account. 
Painter v. Houston* Page 297 

2. Good-will of a trade, in two dis- 
tinct senses, as between a continu- 
ing and a withdrawing partner; one, 
as it necessarily arises out of, and 
is connected with, ownership ; the 
other, where it is made matter of 
contract, as, not to carry on the 
sanae trade, or not within a certain 
distance, &c. Kenned^rtLee* 4ib% 

3. The death of a partner, of itself, 
works a dissolution of the partner- 
ship ; and the mere want of notice 
does not, it seems, make the estate 
of the deceased partner liable to 
the debts of the continuing part- 
ners. Seciis^ if one ofjthe surviving 

^ partners is an execSitor of the de- 

cei^^ed. VuUiamy^* Nobk. 614 
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See Exucutoe, — Agreement, — 
Debtor and Creditor. 

PATENT. 

See Injunction. 

PENSION. 

A,y by mar^age settlement, ccve.^ 
nants for payment within four 
years, to the trustees, of a sum of 
^4000, the dhidcuds whereof and 
of other funds thereby settled, are 
made payable to himself for life. 
He afterwarcw obtain^ a pension 
from GoTornmiMit, by 'warrant of 
the^Treasury, m^e payable tobim 
and his assigns by the Treasurer of 
the Nary out of a certain ' fund, 
'during the life of the grantee. 

A, subsequently absconds, being 
largely indebted to the Crown, and 
not having paid the £4000 accord* 
ing to the covenant in his settle- 
ment ; and, upon his departure, 
the^mnsion is withdrawn by Order 
of Council, and the trustees of the 
settlement stop the payment of the 
dividends of the other funds to 
which he was entitled for life un- 
der the settlement* 

A, having granted annuities secured 
by assignment of his pens^n and 
of these dividends, on a Bill by the 
annuitants against the Treasurer of 
the Navy and the Attorney-Gene- 
ral, for recovery of what was in*' 
the hands of the former on account 
of the pension, and against the 
trustee of the settlement for divi- 
dends accrued since A>e departure ; 
held, as to the first, that this CouVt • 
has no jurisdiction i and, as to the 
1 * 


second, that the trustees, who had 
no notice of the assignment, were 
entitled to retain the dividends in 
satisfaction of the covenant ; and 
thd Bill was therefore dismissed 
against all the Defendants. Priddy 
V. Rose. Page 86 

The equity of the trustees was to ii^op 
the dividends, not only immediately 
ofi failure of performance of the co*b 
Tenant, but at any time after, at 
their discretion* IbicL 

Tho assignee of a chose in action 
takes it subject to all the equities 
to which it was liable in the hapds 
of the original grantee. Ibidm 
Qveere^ Whether the pension from 
Government in this case is assign- 
able within the policy of the law. 

Ibtd,^ 

Quwre^ As to the right of the Crown 
to retain .the pension in discharge 
of a debt due from the grantee in 
a ditferent capacity from that in 
which it was granted him. Ibid. 
See Jurisdiction. 

PERPETUITY. 

See Will. 

PLEA. 

1. Defendant having pleaded in bar 
to part of the relief sought by the 
Bill, and answered as to the re- 
mainder, is not entitled to an order 
to put the Plaintiff suing at law to 
his*‘election. 

A Plea cannot be considered as an 
answer for such a purpose. Fisher 
V. Mee. s 45 

% Plea of bankruptcy to a bill by heir 
at law against devisee; over-ruled 
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as bad in point of form, not aver- 
ring distinctly, and in succession, 
the facts upon which the bank- 
ruptcy rested. 

Not sufficient, for the purpose of 
such a plea, to state that the Plain- 
tiif was duly found a bankrupt un- 
the commission. 

Eipectancy of an heir either pre- 
sumptive or apparent, not au, in- 
terest or possibility capable of ' 
being made the subject of con- 
tract. • 

Estate descended after the bargain 
and ^le of the commissioners, and 
before certificate, is the property 
of the bankrupt, and does' not vest 
In the assignees, except by a sub- 
sequent assignment. Carleton v. 
LeightJk. •Page 667 

♦ t 

POWER. 

-See Bauon and Feme, — SmpriNa, ' 
— Will. • 

PRACTICE. 

1. Although, in cases in the nature of 
waste, an injunction will sometimes 
be granted ex parte even after ap- 
pearance; yet if, ill such a case, an 
injunction has been obtained for 
default of appearance, and it turns 
out that an appearance had in fact 
been entered at the time when the 
injunction was moved for, the or- 
der will be discharged. Harrison 
V. ^Cockerell. ^ 1 

Affidavit in support of Injunction 
admitted, after Answer, to prove 
an allegation in the Bill as to acts 
of the pin^ties neither admitted nor 
denied by the Answer ; but such 
affidavit not to be allowed in con- 


tradiction to the Answer. Morgan 
V. Goode* Page 10 

3. Where a Caveat has been entered 
against the Inrolment of a Decree, 
it stays the signing for twenty- 
eight days after notice given of the 
docket having been presented for 
signature : and the twenty-eight 

• d^ys are twenty-eight clear days. 

In strict practice, the Tiocket ought 
not to be presented until after the 
order to inrol nunc pro tunc has 
been obtained, and actually passed 
and entered. 

Upon botl^tfaese grounds the InroU 
ment of a Decree made under con- 
trary circumstances was vacated, 
and leave given to the other party 
to prosecute their appeal. Robin^ 
son V. Newdick* 13 

4. Service on the Clerk in Court of a 
docket having been presented for 
signature, is sufficient service. Ibid. 

• 15 

5. Petition of appeal not being an- 
swered till the day after it has been 
presented not to prejudice, the 
party being strictly entitled to 
have it answered immediately. 

Ibid. 

6. Motion for special injunction to re- 
strain Defendant (PlaiotiiTal law) 
from suing out execution upon a 
judgment obtained by hhn in his 
action previous to the common in- 
junction beingobtained, refused, as 

' contrary to practice, the Court 
only granting such special Injunc- 
tion In cases where the Plaintift' has 
bad no opportunity of obtaining 
the common injunction. 

Jhe Defendant (Plaintiff at law) sub- 
seqijiently, on the day when the 
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eommon it\fanciioTi might other- 
haye been obtained^ |mfs in a 
demerrer^ which is . over^ruled ; 
nnd in the mean time, pending the 
dentarrer^ the Piaintsff is taken in 
exeeetieii; after which^ and im« 
mediately on the civer«rnling of the 
demurrer^ the comeiow injnitetion 
is obtained Upon an applicatioit 
to discharge the Plaintiff ont of 
custody, on ;the gvoend that, the 
demurrer b^ng oTer*rnled^ the 
patties are entitled to be replaced 
In the situafl^ they would bare 
been in if nl^demurrpr had been 
filed, and by analogy tb the ease of 
goods taken in ^eieention^ the ap- 
plication being opposed on the 
ground that the parlies would not, 
'by granting it, be placed in the si- 
tuation IB which they would other- 
wise hare Stood, since the j udgmenf;, 
had been satisfied by the taking in 
execution, and, if now discharged, 
the debt would be gone : Ordered^ 
thae the Plaintiff be discharged on 
undertaking again to confess judg- 
ment, so that he might not after- 
wards say, the existing judgment 
and debt had been satisfied by the 
execution from which he was so 
diimharged. Fr^fkki^n ▼. Thomas, 
Page 225 

7* Amendment ^f Bill, after excep- 
tions allowed, and not answered, 
does not prejudice an fnjunctioa 
prerjhinsly obtained. Theijefore, 
motion of course for leare to 
amend, and that Defendant 'may 
answer amendmeiits and ettep- 
lions together. j> jjwr t. Durasit. 

4«5* 

Order for sequestration made upon 


the return to a single ^sirmgas 
bsued under a decree, few payment 
of costs. 

Such an order is only an or^ nisi 
Ink the first instance. LmAen t. 
Mayor of Colchester^ Page 543 

9* Form of distringas regular ; being 
to appear and answer contgmpt 
merely ; (not ad comparandum et 
fplvendum^) but the cause for 
which it issued being specified by 
indorsement. Ihid, 

lAeturn, Issues 40s.,” also regular. 

%i4. 

Attachment bjtr the Plaintiffs in^ the 
Lord Mayor’s Court on property of 
the Defendant in the bands of a 
garn^shee^ Defendant, residing at 
Hamburgh^ Is not summoned, and a 
yerdict is obtained by tile Plaintiffs, 
by virtue of which the moi.ey ir 
paid them on their giving security 
to restore the same in case the De- 
fendant shall, withit* a year and a 
day, appear and give bail to answer, 
Ac. according to the custom. 

Defendant appears and pleads to the 
jurisdiction. Plaintiffs reply ; and 
Defendant joins issu^e as to part, 
and demurs to the other part, of the 
replication ; and obtains judgment 
both on argument of the demurrer 
and afterwards oa trial of the issue. 

In the interval between the two judg- 
ments, Plaintiffs present a petition 
to the Lord Chancellor for i com- 
ipission and writ of error, whidi are 
granted. Defendant new moves to 
supersede both the commtssioii and 
writ^-^and the same are accordingly 
superseM on the ground of misre- 
presentation in the petition on which 
they issued ; by which it was al- 
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leged, firsts that the Defendant had 
been sammnnedv when no sams had 
issued ; secondly, that the validity 
of the Defendant's plea had been 
argued on a doipaihrer to the impli- 
cation ; making no mention of the 
Defendant having joined issue as to 
part, which issue had not been tried 
at the tithe of presenting the petition 
- — and other misrepresentations^ 
The motion was further supported on 
the ground of the commission and 
writ having been sued out merely* 
for delay, as was manifest from the 
PtaintHTs not hating proceeded 
thereiii— it being, also, contended 
that, if the Court wduldnot supor- 
sede then, the Defendant ought to 
be at liberty to take out execution 
notitithstanding; such proceedings 
not*amounting to a cesset exeaitio 
— as to which, queer e. Traub v* 
SdimidL Page 632 

See CiiAiiiTABLc Uses, — Ik junc- 
tion, — Plea, — VENDoif and 
PuiiciiASER, — Infant, — De- 
Bft/RRER, — Publication op De- 
positions, — Lunacy, — Costs, — 
Decree, — Receiver. 

PRINCIPAL AND SURETY. 

1. Colonel of a regiment having taken 
a bond of indemnity from his 
agents, with another as surety, in 
respect of all charges, &c. to which 
he may become liable by their de- 
. fanlt ; the agents having afterjf ards 
become bankrupt; and government 
haring given notice to the repre^ 
seUtative^ of the Colonel (deceased) 
of a demand upon the Coloners 
estate by virtii^ 6F an unliquidated 
accouht : a bill by the representa- 


tives of the Colonel against the 
representatives of the surety, to 
pay the balance due to govern- 
ment, and also to set aside a suL 
ficient sum out of their testator’s 
estate, to answer future contingent 
demands, though attempted to be 
supported upon the principle of a 
* bill ^uid timet, dismissed with costs. 
Antrobus v. Davidson* Page 569 

2. In the case of an ordinary money 
bond, there is no distinction, upon 
the face of it, between principal 
and surety. Seme^ in the case of 
an indeginity bqnd, where the 
surety e^ressly stipulates for the 
act of his principal. Ibid, * 578 

3. A surety may, in equity, compel 

his principal to relieve him of his 
liability by payment of the debt* 
Ibid. 579 

See Debtor and Creditor. 

• PRIZE. 

See Shipping. 

PRODUCTION OF DEE1)S. 

On a Bill to set aside a partition, on 
the ground of inequality and for a 
new partition, stating a valuation 
and estimate, the gross rest^t of 
which, without the particulars, 
were contained in a schedule to 
the Sill, the answer denying the 
accuracy of the vafuation, but al- 
leging that the Defendant was un- 
^ able to set forth in what particu^ 
lars it was inaccurate, by reason of 
such omission ^ a motion by the 
Defendant for production nf the 
valuation, and papers, &c. relative 
^ 4heTeto, refused wltk costs. 

Where a Defendant seeks the pro- 
duclfion of deeds, &c. stated to be 
2 
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in the Plainti^^s possession^ the 
usual course ishy filing a cross bill; 
but such a case as the present would 
not, eren if a cross bill were filed, 
suffice to obtain an order for the ^ 
purpose. MickleihwuUe v. Maore. 
Page 29® ^ 

See DEMURKEft. 

PUBLICAfifON OF DEPOSI- 
TIONS. 

On a bill for examining witnesses in 
perpeiuam reitnemoriam^ held that 
publication of the depositions 
should not be allowed unless in a 
strong case. Harris Cotterell, 

678 

•» 

• R 

RECEIVER. 

1 , Receiver appointed, before answer, 
ill a case of a devise tofourtrusteep, 
of whom two declined to act; all 
parties being before the Court, and 
consenting. Brodie v. Barriye, 

695 

2. Motion for a Receiver, against the 
legal estate, upon evidence in a 
cause which had not been heard, 
refused. Llo^dv*Passingham. 697 

See Demurrer, —Debtor and Cre- 

DlTOlli, — &C. 

REDEMPTION of LAND-TAX. 

1. Construction of the Acts for re- 
demption and sale of the land-tax, 
with reference to the nature of the 
biddings intended to be made*, and 
contract to be entered into, ifnder 
die profislnns of 4®€r. 3. c. H6. 
8. IM. ^ 

No express direction^ noraoy iMng to 


* be inferred as to general policy 
or intention, whether such bid- 
dings, subsequent to the first bid- 
ding, are to be public or secret, 
noi as to the partjIcUlar form. 
Commissioners under the act merely 
ministerial. No remedy against 
them, therefore, in this Court^bnt 
only by either Mandamus in the 
Court of K. B., (as to which 
doubtful,) or suit in Exchequer, in 
such cases as are net especially 
^ provided for by the Act. 

having bid 60 per cent, above the 
Jlrst offer (pwblicly made^i accord- 
ing to the directions of the act), 

' and B» having subsequently bid one 
per cfent. above the offer of any 
“ other person,” guerre, if B.’s of- 
fer be \alid and binding as the 
highest offer, within the words and 
meaning of the act. And It seems 
that it is so. 

But if B.’s offer is invalid, is still 
not ^ the highest offer” within the 
meaning of the Act. Still less is B. 
to be taken as a trustee^ for A* in 
suchense. And upon these grounds, 
a bill by A. against the commis- 
sioners, and against B., to have his 
contract established, being demur- 
red to by the commissioners, the 
demurrer was allowed* WiUiams 
V. Steward, Page 472 

2. No publicity required by the Act 
to be given to any offer for the pur- 
chase of land-tax under the 154th 
section, after the original offer, no- 
tice of which is thereby required 
to be publicly given in the manner 
directed. Ibid, 495 

3* No authority in the Court of Chan- 
cery to compel the commissioners of 
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land-tax, to grant certificates to 
persons proposing to purchase, in 
the form of schedule (A), though it 
seems a mandamus would lie for such 
purpose* WiUiams v. Stemard, • 

Page 49P 

ref|;rence to a master. 

See Fautners, — Lunacy. 

« 

REGISTRY OF SHIPS. 

See Shipping. 

RELATIONS. 

See Will. 

RELIGIOIiI. . • 

See Cha&itable Uses, — Tolera- 
tion, &c? • 

• • 

REMAINDERS (CROSS). 

See Will. 

e 

remainder-man. » 

See Tenant for Life, &c. 

reversion. 

See Trust and Trustee, — Will. 

revocation. 

Devise of real estates to be sold, and 
the produce applied in the same 
manner as the residue of the per- 
sonal estate. 

Codicil^ not executed so as to ^>ajis 
real estates, revoking the bequest 
of the residue, doe^not affect the 
will as to the real. Gallirn v. 
Noble. 691 

See Debtor and Creditor, — ^Ship- 
ping,— Will,— Leoac Y. 

VoL. III. 


S. 

SECRET. 

See Injunction. 

SEPARATION. 

See Baron and Feme. 

* SEQUESTRATfbN. 

See Practice. 

SERVICE. 

See Practice. 

Jet-off. 

See Debtor and Creditor. • 

• « 

. settlement. 

See Baron and Feme, — Debtor* 
AND Creditor. 

sheriff. 

Sea Practice. 

shipping. 

1. Charter-party of affreightment 
between the owners of the ship M. 
and the Commissioners of Trans- 
ports for and on behalf of llis 
Majesty.*’ During his continu- 
ance in the Transport service the 
ship makes a capture, which ifi 
condedlned ; and, upon petition 
to the Treasury, two-thirds of a 
moiety of the proceeds arising from 
the capture ordered by warrant 
from the Crown to be paid to the 
ozcners. These proceeds are en- 
tirely in the discretion of the 
Grown ^ and, upon motion for 
payment into Court oL a* sum ad- 
nfftted by the Commissioners of 
TraRsi^rts to be due for freight 
3B 
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under the charter-party,, ^hlch 
motion wae resisted, on the ground 
that the Commissioners were enti- 
tled to set oif the amount of the 
proceeds received hy the owners 
under the warrant ; payment was 
ordered accordingty, witho^^dt pre- 
judice to the question of ri^iier- 
ship. Xkurgar v. Morl^* 4 ‘ 

Page^O 

% The bill of sale pass^ the absolute 
properly in a ship at sea, subject^ 
only to be divested la case of the 1 
indorsement on the certificate of re- 
gistry not being made^ithin todays 
after the return of thft ship to port. 

Pother of Attorney to sign anlndorse- 
ment on the certificate, not revoked 
by bankruptcy of the ven'dor sub- 
sequent to the execution of the 
power, but previous to the indorse- 
ment ; being a power only to do a ' 
mere formal act, which the bank- 
rupt himself might have been com- 
pelled to execute notwithstanding 
his bankruptcy, and for a valuable 
consideration. 

Therefore, in this case, the indorse- 
ment on the certificate being made 
within the 10 days under a power of 
attorney, the grantor of which had 
since become bankrupt Held a 
sufficient compliance with the terms 
of* the Begistry Act. Dixon v. 
MwarU 322 

SOLICITOR. 

1. Order to dismiss a bill, with costs 
tobe paldby the plaintiff’s Solicitor, 
the bill hating been fiiedNrithout 
spedfU futhori^ frem the plaintiff. 

A solicitor play, in the exeraise*of 
the general authority fiien him by 


his client, defend a suit, but can- 
not institute one without a special 
authority for the purpose. Wright 
V. Casile. Page 12 

2. Reference of a solicitor’s bill of 
costs to be taxed upon the applica- 
tion of one of two trustees and ex- 
'ocutors by whom he had been epi- 
ployed in the conduct of the cause 
jand in other matters relating to the 
executorship, --'the executor mak- 
ing the application not having 
acted, and his acting co-executor 
refusing to consent to the applica- 
tion — the hill having ^een long 
since paid by the acting execmi:or — 
but unknown to the parties bene- 
ficially interested— and no settle- 
ment of the executorship accounts 
having been made, notwithstanding 
^repeated applications, untU lately,^ 
and the Cestu^ que trusts (one of 
them a married woman) having 
executed a release: to the executors. 

Motjon on behalf of the solicitor to 
discharge the order of reference 
refused — the Vestuy qm trust hav- 
ing a right to use the name of his 
trustee for the purpose of taxation, 
and the release to the executors net 
operating to prevent him from pro- 
secuting against the solicitor the 
remedy given him by statute. Ua^ 
zard V. Lane* 285 

See Tbust and Trusted,— Infant. 

SPECIFIC PERFORMANCE. 

* t 

See Agreekent, — Vendor and 
Purchaser. 

SPECIFICATION. 

See b/cNCTioN. 
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t: 

TENANT FOR, LIFE, and RE- 
MAINDER.MAN. 

On a bill by infant tenant in tail, a re- 
ceher wi& appointed, with an order 
to keep down the Interest of incum- 
braces out of the rents. He kept 
down accordingly the interest of 
all but one mortgage, the inter- 
est of which (belonging to infants) 
was never applied for, except a 
small portion for maintenance, the i 
residue of the rents being paid into 
Xourt ki> the credit^f the cause. 
Tenant in tail, coming of age, sutlers 
a recovery, and resetties the estat^ 
and afterwards dies. The Master, 
by his report, having certified that 
the deceased was not bouifd, while 
tenant in tail, to keep down the^n- 
terest of the incumbrancos, and con- * 
sequently that the rents paid into 
Court, during that time, belonged 
to his personal representativois ; the 
party claiming to be entitled to the 
estateun^er the settlement petition- 
ed for leave to except to the report, 
on the following grounds. Firsts 
that in the case of an infant tenant 
in tail, the interest of incumbrances 
ought to be kept down out of the 
rents ; ^dly, That the direction to 
the receiver to keep down the inter- 
est, amounted to an appropriation 
of so much of the rents to that pur- 
pose; and, 3dly, That the deceasqi^, 
by, not claiming the fund when of 
age, shewed an intention that it 
should be so appropriated. But it 
VRAS held,^rrf,that the genemlques* 
lion could only arise in favour of a 
remainder-man or reversioner, and 


all such rights were in this case 
barred by the recovery; 2dly, that 
the order was not meant to vary 
the rights of the real and personal 
representatives, but to prevent the 
incumbrancers from being preju- 
di.^ed by the Court taking the es- 
tarf*nto its custody, and also to 
*pretectthe estate fron^hostile pro- 
ceedings on the part of the credi- 
tors ; and did not amount to an 
appropriation ; and, lastly, that 
there was nothing in the circum- 
stances to alter the character of 
the prope|(y, which, consisting of 
rents paid into Court, and neither 
applied in payment of interesti^nor 
appropriated for such payment, was 
personal estate, and to be dedflt 
with as such, Bertie v. Earl of 
Abingdon* Pctge 560 

TIME. 

Vendor and Purchaser, — De- 
murrer, — Debtor and Credi- 
tor. 

TITLE. 

See Vendor and Purchaser, — ■ 
Practice. 

toleration. 

1. It was not intended by the legisla- 
ture, «iii passing the 53 Geo. 3. c« 
160,, to make any atteratioh of the 
common law respecting the objects 
* of that statute. Attorney-General 

* V. Peqrson, 399 

% The object of the Toleration Act 

wa» only to repeal cerfinn penal 
laws therein mentioned, leaving the 
Common Law as it stood with re- 

* i^iect to all Common ttaw oiTences 
against religion, 

SB 2 
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The stat. 9 & 10 3. c. 3S., de- 

dares thedenial of any one of the 
Persons of -the Holy Trinity to be 
to be an ofibnce against the 
Christian religion. Attorne^^Ge~ 
neral v* Pearson, Page 405 

3. Blasphemy was an offence pm^sh- 

able at Common Law faefot# 'the 
stat. 9 & 10 IP. 3. c. 32., and^thAt 
statute does not take away the 
Common Law punishment for bias* 
phemy. Ibid* 407 

4. The act 53 Geo* 3. c. 160. extends 

only to the repeal of the danse in 
the Toleration Act, a^ the other 
statutes therein referred to, but 
leaves the Common Law where it 
was. Ibid, 408 

See Charitable Uses, — TTuust 
AND Trustee, — De£D,Constkuc<. 
TION OF. 

TRADE. 

See Debtor and Creditor. 

‘ TREASURY. 

See Pension, 

TRUST AND TRUSTEE. 

1. Testator, seized in fee of a moiety 
of an estate at L., and in possession 
of the other moiety as (enant from 
year to year to St* J. Qolkge^ (his 
lease from the College having ex- 
pired,) gives to his wife, durante 
viduitate^ all that his messuage or 
tenement, with the farmand lands at 
Xr., and all his estate and interest 
therein, shepayingthereut retierved 
to SL J* College^'* &c. The n*idow, 
after hift d^ath, obtains a new le^se, 
and subsequently purchases thmre- 
rersion of one to whom it had been 


I conveyed by the College under an 
Act of Parliament. Held^ that the 
renewed lease was taken subject to 
the trusts of the will, and those in 
remainder to coptributeto the fine 
paid by the widow in ^oportions 
to be settled by the Master. 

Ileldf that the purchase of the rever- 
sion, not from the College, but 
from the person to whom It had 
been conveyed by the College, was 
not, under the circumstances, to be 
« ^taken subject to the trusts of the 
will. 

QuKre, If th« purchase knA been 
from the College itself. Raitdall 
, V. RusselU Page 190 

2. Conveyance of an estate to D* by 
way of security for the re- invest- 
ment df a specific sum stock, and 

fbr payment of the dividends in 
* the mean time, with a power of 
sale in case of default. 

Under this deed, D. 'Is a trustee for 
the ^arty making the conveyance, 
and, as such, disabled from pur- 
chasing for himself so long as he 
continues to be a trustee without 
the consent of his ccstuy que trust* 
Therefore, the estate being put up 
to sale by auction, at which C* as 
agent for D, was the only bidder, 
and it was knocked down to him 
accordingly, the sale was decreed 
not to stand, although no evidence 
of fraud or undervalue ; and not to 
•be supported by evidence of the 
plainiiff^s having known and ap- 
proved of the sale taking place, and 
afterwards attempting to damp it, 
nor of a previous conversation with 
her attorney in which the latter ex- 
horted the purchaser to bid a good 
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price for the estate to keep up the 
sale. 

Qucere^ If C. had purchased for him- 
selfy and not for D., whether the 
sale could have been supported j he 
being present in* the character of 
solicitor forD. the vendor. Dozones 
T. Grazebrook. Page 200 

3. Tiie Court will not execute a trust, 

in its nature illegal. Miorne^^Ge^ 
neral v. Pearson. 3*99 

4. The principle of public policy does 

not extend to the case of Dissenters, 
so as to prevent the Court frotn 
sanctioijing the apppintment of a 
mmister to a congregation for a 
limited period, and ^ot for life, 
provided such be the usage pf th& 
members, or the provisions of the 
original taust. Ibid* , 402 

See B4RON AND Feme,— Chari- 
table Uses, — W ill, — Deed, 

Construction of, — Agreement, 
— Debtor A^fo Creditor. 


U. 

USE. 

See Legacy. 


V. 

VENDOR and purchaser.^ 

1 . Agreement to purchase, established 

upon a correspondence referring to 
the terms of such agreement* Ogil^ 
vie \ . Foljamhe. 53 

2. Parol evidence is admissible to ex- 
plain the subject-matter of an agree- 


ment, althcragh not to vary the 
terms* Ogilvie Poge 53 

3. Provided the name be inserted in 
an instrument in such a manner aa 
to have the effect of authenticating 
it, the requisition of the act with 
respect to siguatore is complied 
with, and it does not matter in 
wvl^t part of the in^rument the 
name is found* Ibid* 

4. The right to a good title does not 
grow^out of the agreement be- 
tween the parties, but is given by 
law : but a purchaser may waive 
his right ^by going on with the 
agreement after he has full notice 
that he is not to expect a ^od 
title* This is, in such case, mAter 
of notice, and not of contract* Ibid* 

5^ If the vendor of a leasehold Interim 
est means to sell without produc- 
ing his lessor’s title, he ought to 
declare it. Ibid* 

6. There may be waiver without any 
specihe contract, as in cases of car- 
riers, partners, &c. Ibid* • 

7. Verbal declarations of an auc- 
tioneer at the lime of sale not to 
be received in contradiction to the 
printed particulars. Bat quwre as 
to the effect of personal informa- 
tion of a mistake in the particular. 
Ibid. • 

8. Queere^ Whether evRn a covenant 
against incumbrances will extend 
to protect a purchaser against in- 

• cumbrances of which he has ex- 
press dotice* Ibid. 

9. Qua bill for specific pesfarmance, 
the. questions, whether time WRs 
originally of the essence of the con- 

« ttact, and whether, Ming so, the 
dTefendant has done any act where- 
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by ht has waited it as a ground of 
objection to the perfoitnance, are 
questions depending on evidence, 
andnat to be decided except upon 
the hearing. 

Motion for an injunction to restrain 
proceeding in an action for recovery 
of the deposit, opposed upon that 
ground, agd upon the ground Of 
other objections to the title, which 
could not be disposed ofe|cept at 
the hearing, was therefore granted. 
Lev^ V. Lindo. Page 81 

10. On a hill by vendor, for specific 

performance, with an |llowance to 
the defendant by wajrof compen- 
sation for a pajpt of the estate to 
which the plaintiff is unable to 
make a good title ; the defendant 
having taken possession under the 
agreement, one of the terms of 
which was, that immediate pos- 
session should be given and, in 
the course of disputes which ardse 
subsequently as to the title to this 
part of the estate, having been 
turned out of the possession so 
taken ; held, that the vendor, in 
so turning him out of possession, 
has abandoned his right to a spe- 
cific performance ; and the bill dis- 
missed accordingly : without going 
into the question as to the mate- 
riality of •the defective part. 
Knatchbull v. Grueber* 1 24 

11. Where a man contracts to pur- 

chase, on the faith of the ^vendor’s 
having a good title, he has a right 
to haf^l^e title sifted to the bot- 
tom before he can be called«upon 
either to accept an indemnity, or 
compensation for a defect, o^tcr 
abandon contract. 137 


12. Equity does not compel a pur- 
chaser to take such a title as a 
willing purchaser might be satisfied 
with. But the Court will enquire 
whether a title can be had, and, 
If the title is defective as to part, 
there is no principle of equity 
more aitificial than that which 
calls on the Court to decide whe- 
ther the purchaser shall be bound 
to take, with any and what com- 
pensation. KnatchbuU v. Grueberm 

* Page 140 

1 On a contract for sale of an estate, 

where by tha terms of thg contijyp^t 
the purchaser is to be let into*im- 
meuiate possession, and a question 
afterwards arises as to a part to 
which no title can be made, the 
vendoa cannot turn thi purchaser 
mi of possession, and retain to 

• himself the benefit of the contract. 

Ibid, 144 

14. The Court of Chamcerydoes not 

warrant the title of an estate which 
is purchased under its directions. 
Toulmin v. Steere. ^ 22^ 

15. Specificperfomiance decreed, with 
costs, in a case, where the defend- 
ant, objecting to title, had been 
served with notice of a priordecision 
in a different cause in favour of the 
same title, against a similar objec- 
tion. Biscoe V. Wilks, 456 

16. Purchaser not to pay interest on 
the deposit, even where he has reii- 

jdered a suit necessary by refusing to 
perform the contract on the ground 
of an objection to the title, which 
could not be supported. Bridges 
V. Robinson, 694 

17. Specific performance decreed a- 
gaiost a purchaser at.a public auc- 
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tion, where the representation in | 
the particulars of sale (complained i 
of as calculated to mislead) was so 
vague and indefinite that it ought 
to have put the purchaser on mak- 
ing previous enquiry. Trower v. 
Newcome, Page 704 

See Agreement, — T 'Ust and 
T< h;sTEE, — Notice, — Prac- 
tice. 

verdIct 

See Injunction. 

VESTING. * ' 

1. Testator gives his personal estate to 
^wistees, upon trust to pay the in- 
terest to his daughte^^E. for her 
life, and after her decease, ^o pay 
and divide the principal among the 
children %f his said daugliter, and 
the^sueof a deceased child, asi,she 
should appoint, and in default of ap-» 
pointment to go to and be equally 
divided amoj^g them; and if but one, 
then to such only child ; the por- 
tions of sons to be paid at their re- 
spective ages of twenty-one, and of 
•daughters at their respective ages of 
twenty-one, cm* marriage. If no 
issue, or all die before their re- 
spective portiofis become payable, 
then over. 

The shares are so given as to vest im- 
mediately in the children of E. S, 
though liable to be divested by all 
dying under twenty-one, without 
issue. - 

The share of a child so dying^vilis 
therefore held to pass to its repre- 
sentative. Ske^y, Barnes. 336 
% A devise over, upon a contingency, 
does not, of itself, prevent the shares' 
from vesting in thbmean time, pro- 


vided the words of bequest be in 
other respects sufficient to pass a 
present interest, although such a 
devise over of the entirety may be 
called in aid of other circumstances 
to shew that no present interest was 
intended to pass. Ske^ v. Barnes. 

Page 342 

3, The analogy from cross remainders 
applies only where tile nature of 
the devise over is such as to raise the 
implfcation of a survivorship ; not 
to the question whether the shares 
do, or do not vest. JifiiL 344 

4. Direction for payment at twenty- 
one does flot postpone vesting even 
-n the case of a common legacy ; 
and still less in file case of a^esU 
due^ Ibid. 

See Will. * 

• • 

VOLUNTARY SETTLEMENT. 

1. Covenant in marriage articles in 
^favour of a stranger held merely 

voluntary, and not to be supported 
by the marriage consideration. Sut'- 
ton V. Cheiwt/nd. * 249 

2. A voluntary deed, once perfected, 
cannot be revoked at pleasure, even 
though the maker has retained it in 
his own custody. And where the 
deed is in execution of a power, the 
mere attempt to vary itsdispositions, 
cannot of itself prove, that the omis- 
sion of a power of revocation in the 
deed creating the power of appoint- 
ment was occasioned by fraud or 
mistake. WorraU v. Jacob. 270 


W. 

* • WAIVERS ’ 

See Vendor and Pubcuassr. 
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WASTE. 

See InjuncxioNj — Ecclesiastical 
Persons . 

WEST INDIES. 

See Will. 

I^ARRANT. ^ - 

See Pension. 

WILL. 

1. Devise to R» subject to the pay* 
meiit of legacies of ^00/. each, to 
the testator’s three nephews, to be 
paiid as soon as the legatees should 
arrive in Etigland^orchmihe same, 
provided they should arrive or claim 
‘ fcWithin three years ; if two onjy 
should arrive or claim within the 
time aforesaid, each to have 250/.; 
if one only, 400/, ; the remainder, 
in either case, to fall into the residue 
of his estate; and, if neither should 
arnve or claim with inthetime afore- 
said, then 500/. (part thereof) to 
fall into the residue of his estate. 
Held, the condition not performed 
by one of the legatees arriving in 
Englandand making his claim after 
the time speciOed, although igno- 
rant till then of the willj^ or of the 
testator’s death, and no advertise- 
ment for legatees. Burgess v. ito- 
binson. Page 7 

% The 5001 having been invested i.'n 
stock in pursugjuce of an order made 
on tli^i|)plicationof the defendant, 
the trustee, the plaintiff, M[ho was 
entitled thereto, not having appear- 
ed or consented to such iitvest* 
meat; held, neyerthelesa, an ap» 


propriation, and the plaintiff enti- 
tled to the stock, and all beneht 
accrued from the rise thereof. 
Burgess v. Robinson, Page 9 

3. 'I’estator appoints A* and B. his 
executors, together with his wife, 

hoping they will be so good, out 
of respect to his wife, to accept the 
office.” And as to what worldly 
j^roperty he hady I dispose of the 
same in manner following.” The 
testator then gave several specific 
, and pecuniary legacies, but made no 
disposition of the residue. 

Held, that th^ intention wus clearly 
expressed, by the clause requeuing 
the executors to accept the office, 
followed by the declarations as to 
his disposal of his whole property, 
that (he executors should not take 
}he residue beneficially. jGriraud v 
V. Hanbury, 1 60 

4. Testator directs 20,000/. which he 
has in the three per^nts,y to be firm^ 
ly j^edy there to remain during the 
life of his wife, fdr her to receive 
the interest ; and after her death 
to be in the same mannei^ firmly fiiaed 
on the infant W, C,y “ to be so 
secured that he may only receive 
the interest during his life ; and, 
after his decease, to the heir male 
of his body, and so on in succession 
to the heir at law, male or female;” 
with a direction that the principal 
sum is never to be broken into, but 
the interest only to be received, 

his intent being that there should 
always be the interest, to support 
the name of Cobb as a private 
gentleman.” 

Though the intention be manifest to 
^ve only a life-interest to FF. 

1 


I 
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yet there being nothing to shew 
* that the word “ heir male” was not 
used in a strict technical sense, held 
that W* C* took the absolute in- 
terest, the words being such as 
would create ao^ estate tail of llreo- 
hold property, 

Secusy if the words for life” had 
been added to the words heir 
male,” in which case the latter 
words mjght have been construed to 
be a mere Designatio personce, 

Heldy the declaration that the prin- 
cipal stock should not be brokcvi 
into, not sufficient to turn the heir 
4»toa tenant for lifdj being like an 
attempt at perpetual restraint of 

alienation, which, in^the case o/ 

* * • 
land, would not prevent the crea- 
tion of estate tail. Britton v. 
^ Tmning, Page 176 

5. Testjftor gives all his stock*of 
cattle, horses, and carriages,” to 
his wife absolutely ; and gives his 
farm ^‘and sfock and crop thereon^^ 
to his said wife during widowhood. 

Held^ the live stock upon the farm 
given to the wife during widow- 
hood, passed to her absolutely 
under the former clause. Randall v. 
Russell. 190 

6. Testator devises to A, and B. 
(whom he appoints his executors) 
upon trust to sell for such purposes 
as he shall hereafter appoint, and 
then directs his debts to be paid 
by his executors. 

Under this devise, A. and B. *kr# 
authorised to sell for payment of 
debts. Barker v. The Duke of 
Devonshire. 310 

7. Testatrix gives to the minister, &c. 

VoL. HI. 


of A. 5i. per annum Bank long 
annuities ; to the minister, &c. of 
B. per annum I'ke Bank an- 
nuities ; to the treasurer of C. and 
D., 100^. long annuities stock, 
each ; to the governors of E. 100/. 
long annuities stock; and 30/. 
per annum^ further part of my 
Bank long annuities,” upon trust 
to bpply the interest and dividends 
to and for the use of E. D. till she 
attains 2tl, and then to transfer 

the said 30/. per annum Bank 
long annuities” to the said L. D . — 
She thei\ gives to TV. C. 1501. 

Bank lonf^nnuities stock, and 10/. 
per annum “ further part of my 
long annuities,” ih trust for 
— Bj^a codicil, reciting, ‘‘Whereas 
I may have made a wrong calcula-* 
*tion of the value of my fortune in 
the funds at thetim? of mydeccasc,” 
she directs that in case of deficiency, 
il may be deducted out of the re<- 
sidue, as she would have all her le- 
gacies paid to the full. ^ 

The testatrix was at the time of her 
death possessed of only 385/. long 
annuities, and her personal estate 
was iiisj^fficient to pay her debts. 
Upon a question whether the trea- 
surer of U. was entitled to a legacy 
of 100/. long annuities stock, or 
only to 100/. to be i^iised by the 
sale of stock to that amount, held^ 
that it was a specific legacy of so 
ynuch stock, and decreed accord- 
ingly. Attorney^Gteneral v. Grote. 

^e216 

“ Will bot to be construed by some- 
thing dehors^ as by the state of the 
jpreperty where no Intent am- 

•sc, 

r 
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biguity.*’ Attorne^^General v. version in fee, for which the op* 

Grcie. Page 316 tion is given him, as tenant of the* 

8* Testator gives to his daughter /?• premises, by the Corporation. - 

a leasehold held under the cor- Jleld^ That the proviso in the will, 
poration of X. for 3 lives and 21 with reference to the subsequent 

years after the death of the sur* Clause, extended to all the interests 

vivor, for all his estate and in- taken by the children under the 

terest therein.’’ He gives other will, and was not confined to the 

parts of his property to his spn, residue only; the meaning V)f the 

and two hther daughters ; and the word shares being explained by 

residue of his estate, real and per- ' that subsequent clause. 
sonal,tobeequallydivided between Held, also, That the renewed lease 
his three daughters and his son ; , was purchased by H. as trustee of 

with a proviso that, in case of the ^ • the term, and went over to S*. upon 
death of any without leaving issue, her death without issue. 

the dying child children’s But, with respect to the (eversiiQTi in 
sl^jfti^e or skares^^ should go over to fee, it was further held, That X J. 

tiind be divided among the survivors; • was a purchaser thereof for his own 
followed by a clause thsvt any or benefit, there not being enough in 

,, either of his said children who the ^se to extend tf it the prin- 

should dispute his will should have ciple upon whichjthe renewed lease 

no benefit from any thing there- . was held to be taken for the benefit 

in contained, but the share or of those in remainder. Hardman 

shares therein before given to him, v, Johnson* Page 348 

her, or them, should go to the 9. Under a bequest of all debts due 
others. aiJd owing to the testator at the 

jB. enters on the leasehold given her time of his death,” a bond con- 
by the will, and, after the expiration ditioned for replacing a sum of 

of the three lives, but during the stock sold by the testator after the 

twenty«oneyears, whiiyh commenc- date of his will, and lent by him to 

ed on tljedeath of the survivor, ob- the obligor, w^as held to pass ; the 

tains a renewal. She then dies af- day stipulated for the re-investment 

ter the expiration of the twenty- being passed at the time of his 

one years^ without issue, having by death ; therefore not comprehend- 

her will given the premises to X X ed in the residuary devise l^nume- 

for all her estate and interest rating (among other things) "J^his 

therein.” On her death, 5., Jthe government stacks and funds.”jEs- 

only surviving child of the tes- ' ^ singion y* Vdshon. 434 

tat«wf€nters by virtue of the pro- 10. I give to A* C* 500/., and it is 
viso In his will. X X 1)rings my will and desire that X C. may 

ejectment and recovers possession ; dispose of the same amongst her 

and aftS&rwards purchases the ^re- relations, Us she by will may think 
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proper.” Held, a trust for the I 
relations of A* C. and the 500/. 
\rell bequeathed by the will of A. C. 
to her sister, and her sister’s child- 
ren, though made without refer- 
ence to the will of the first tes- 
tatoj. Forbes r. Bull. Page 437 

Construction of words in a residuary 
clause, as having reference to 
contingency which had not taken 
place, and therefore no restriction 
on a preceding absolute bequest. I 

Ibid. 

11. J^pstatof directs ^^thnt A. be ap- 
pointed receiver of his real and 
personal estate,” anddkas seised of^ 
no real estate, except an estatb in 
the West Indies^ having by his will 
directed a sum of money to*be in- 

* vested tn the purchase of lands in 
England. 

A. appointed manager of the West 
India estate, Hf^on entering into a 
personal recognizance to account 
for the produce. Hibberi y.Hibbert. 

681 

12. Bequest of stock to Government 
in exoneration of the national 

debt.” Directed to be transferred 
to such person as the King, under 


his sign manual shall appoint. 
Newland t . Altorney^General. 

Page 684 

13. Word “ Relations,” in a will, 
means next of kin.” Bequest 
of residue to testator’s wife for 
life, with a direction to dispose of 
the oesidue amongst l^s relations 
in such manner as she should think 
fit. 

Appointment to relations, not being 

} next of kin, void, and the residue 
decreed to be distributed amongst 
those who yere next of kin to the 
testator at *the time of his death. 
Pope V. Wkitcombe. tiji9 

14. Bequest of all the testator’s 
mone^ in the Bank of England^'’* 
held to pass stock in the fund^ 
testator having never had any cash 

* in the Bank. Gcdlini v. Noble* 

691 

See Legacy, — Executor, — Cha- 
ritable Uses, — Condition, — 
Trust and Trustee, — VESifiro.^ 

WORDS, 

See WiLL,^ Deed, Construction 

OF. ^ 


THE END. 


rRJNTED BV J. AND X. CLAKRE, 38, ST. JOIIN-SQUAUE, LONDON. 







